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1. DECISION
I have decided under the Building Industry Fairness (Security of Payment) Act 2017 ("BIF”), and in
respect of the claimant's payment claim, that:
•

the amount of a progress payment be made by the respondent to the claimant is the
adjudicated amount,
• the date upon which the payment claim is due,
• the rate of interest at the rate of interest, and
• the parties are liable to pay the adjudication fees in the proportions,
as shown on the first page of this decision.
The reasons for the decision are provided below:

2. REASONS
I.
1.

2.

3.
4.
5.
6.
7.

8.

9.
10.

II.

Background

Civil Mining and Construction Pty Ltd (referred to in this adjudication as the “claimant”) was
engaged by Ravenswood Gold Pty Ltd (referred to in this adjudication as the “respondent”), to
carry out design and construction of concrete work to Stages 2 and 3 of the Ravenswood Gold
Mine expansion to process 12Mt/y (the “work”).
The parties concluded a signed and written contract headed “Goods and Services Agreement” for
Concrete Works Stages 2 and 3, on 14 April 2021. However, the claimant asserted it had been
performing works in accordance with a letter of award since 8 December 2020. Schedule A to the
contract identified the commencement date as 10 December 2020.
The contract was part lump sum and part schedule of rates, and the contract sum was
$18,326,740.45 plus GST.
The respondent gave notice of intention to terminate the contract for convenience on 11 June
2021 with the termination date of 12 July 2021.
The claimant then lodged its payment claim on 30 July 2022 for $5,671,535.65 for work done and
expenses incurred.
On 20 August 2021 the respondent delivered a payment schedule for a payment of $nil.
The claimant then lodged an adjudication application with the QBCC on 28 September 2021 (the
“application”) for $5,078,355.52 plus GST, which took into account payments made by the
respondent and concessions made by the claimant.
On 6 October 2021, the respondent requested an extra 15 business days (EOT) within which to
provide its adjudication response and provided its reasons for the request. After requesting, and
receiving submissions from the claimant, on 8 October 2021, I decided the respondent was
entitled to the 15 days EOT.
On 11 November 2021, the respondent provided me with a copy of the adjudication response (the
“response”) which was within the 15 days EOT that had been granted.
I requested an initial extension of time to provide my decision to 17 February 2022 because of the
complexity of the matter and the volume of materials that required review, and then another
request for an extension until 3 March 2022 which was granted both parties.

Material provided in the adjudication

Application
11. I received the application electronically from the QBCC, which included the payment claim,
payment schedule and the contract. These also included:
a. the adjudication application and submissions;
b. Witness statements of the following (including annexures):
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(1) Statutory declaration of Andrew Schenk dated 28 September 2021;
(2) Statement of John Henderson dated 27 September 2021.
c. Original tender drawings for Area 31;
d. IFC drawings for Are 31;
e. Two lever arch folders of case authorities.
12. I requested a hard copy of the application documents comprising 15 lever arch folders which
were delivered to me on 3 November 2021.
Response (11 November 2021)
13. I received 23 lever arch folders in the adjudication response which also included the payment
claim, payment schedule and contract. These also included:
a. The adjudication response submissions;
b. Expert reports of:
(1) Tracey Brunstrom & Hammond;
(2) Secretariat;
c. Statutory declarations of the following (including annexures):
(1)
(2)
(3)
(4)

John Marx;
Matt Roulston;
Jaynah Stevens;
Andrew Lawry

d. 3 lever arch folders of case authorities.

III.

Jurisdictional issues

14. In paragraph 4 of the application submissions, the claimant dealt with the key ingredients to
demonstrate that it had satisfied BIF, viz.:
a. there was a contract to which BIF applied by demonstrating that the contract provided
for work and supply that fell within the definition of construction work and related goods
and services relating to construction work within the meaning of s65(1) and s66(1) of BIF;
b. the construction work and related goods and services were not excluded by BIF, in which
the claimant demonstrated that the s65(3) of BIF mining exemption did not apply, as well
as demonstrating that the other exclusionary provisions in s61(2), 61(3) and 61(4) of BIF
also did not apply;
c. an entitlement to make a progress payment under that contract;
d. a payment claim was “from” a reference date of the date of termination of the contract of
12 July 2021, as it was issued on 30 July 2021, i.e., after the reference date;
e. the payment claim was served on the respondent by hand delivery to the respondent’s
registered office and principal place of business of 1 Macrossan Street, RAVENSWOOD
on 30 July 2021. In addition, the claimant sent an email to the respondent advising that
due to the size of the payment claim it had been hand delivered to the respondent’s
registered office. The claimant provided extensive case authority references to
demonstrate that it had validly served the payment claim;
f. the respondent provided a payment schedule on 20 August 2021, which was on the 15th
business day after service of the payment claim, which was within time required by BIF;
g. an adjudication application was made on 28 September 2021, which was within 30
business days after the 20 August 2021 payment schedule date and in accordance with
section 79 of BIF,
h. thereby demonstrating the adjudicator’s jurisdiction under s84(2)(a)(i) of BIF.
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15. In paragraph 2 of the response submissions, the respondent submitted that I had jurisdiction to
determine the matter. I am satisfied that the respondent therefore conceded that it had been
served with the payment claim.
16. The respondent also provided submissions in part 2 of its response which did not take issue with
the claimant’s submissions that:
a. the contract was a construction contract under BIF. However, the respondent took issue
with the payment claim amounts for damages or extra contractual remedies which I will
call the “alleged non-BIF claims”;
b. the payment claim was from a valid reference date;
c. the claimant had carried out the work being claimed.
17. s84(2) of BIF requires me decide:
a. whether I have jurisdiction to deal with this dispute [s84(2)(i)]; and
b. whether the application is frivolous or vexatious.
18. Having regard to the claimant’s paragraph 4 submissions, and the respondent essentially not
taking issue with the jurisdictional issues and confirming my jurisdiction in paragraph 148(a) of
the response, I am satisfied that I have jurisdiction to decide the dispute, in accordance
with s84(2)(i) of BIF, providing that the application was not frivolous or vexatious.
19. Whilst the respondent submitted in [paragraphs 133 through to 137 of the response] that:
a. the dispute was narrower than what the claimant had identified; and
b. the claimant was not entitled to the non-BIF claims; and
c. could not advance claims that had not been advanced in the payment claim,
the respondent did not assert that the application was frivolous or vexatious.
20. I am therefore satisfied that the application is not disqualified by s84(2)(ii) of BIF, and I
will proceed to adjudicate the matter.

IV.

Adjudication approach

21. Having established jurisdiction, s88(1) of BIF requires me to decide:
a. The amount of progress payment, if any;
b. The due date for payment;
c. The rate of interest on any amount.
22. In so doing, s88(2) of BIF confines me to consider only:
a. the provisions of this chapter and, to the extent they are relevant, the provisions of
the Queensland Building and Construction Commission Act 1991, part 4A;
b. the provisions of the relevant construction contract;
c. the payment claim to which the application relates, together with all submissions,
including relevant documents, that have been properly made by the claimant in support
of the claim;
d. the payment schedule, if any, to which the application relates, together with all
submissions, including relevant documents, that have been properly made by the
respondent in support of the schedule;
e. the results of any inspection carried out by the adjudicator of any matter to which the
claim relates.
23. Accordingly, these requirements will broadly form the template for the decision-making process
going forward and will allow me to discern, amongst other things, whether:
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a. The application claims are consistent with those in the payment claim, about which the
respondent takes issue in paragraph [137] of the response; and
b. The response raises new reasons not previously advanced in the payment schedule, about
which the claimant made submissions in paragraph 5.1 of the application.
24. I will therefore:
a. examine the payment claim to understand what is being claimed;
b. consider the payment schedule to understand what is in dispute;
c. consider the relevant construction contract provisions underlying this dispute,
and all 3 of the above will be an iterative process to ensure clarity about the dispute within
the contractual context, with necessary references to the application and response for clarity
about the issues, with then fuller:
d. consideration of the application submissions, including being satisfied they are properly
made;
e. consideration of the response submissions, including being satisfied that there are no
new reasons, and are properly made,
thereby deciding the merits of the claim.
25. There may be necessary deviations from this template to explore issues as they arise and to delve
more deeply into some aspect at that time.

V.

Payment Claim (“C” found in Vols 2 to 6 of the application and Tab B
Vols 1-5 of the response)

26. A copy of the payment claim was attached provided in the application, as identified above.
27. I note that the respondent also provided a copy of the payment claim in Tab B Vols 1-5 in the
response.
28. In the covering letter dated 30 July 2021, the claimant attached the 5 lever arch volumes of the
payment claim, which it stated was delivered by hand.
29. The letter referred to the respondent terminating the contract for convenience prompting the
claimant to submit its invoices for:
a. Works completed up to and including the termination date of 12 July 2021; and
b. For expenses incurred as a consequence of the contract termination (“post termination
costs”).
30. The payment claim attached a whole series of documents which will require later review, and
which are listed below. The approach I have taken is to understand each payment claim and at
the same time review the payment schedule periodically to discern whether there was agreement
between the parties about some of the claims.
31. The reason for doing this was to avoid having to review the payment claim supporting
documents (which were sometimes quite extensive) if the respondent had already agreed with
the claimant about a particular claim.
32. The payment claim documents consisted of a statutory declaration and supporting statement
regarding payment to subcontractors together with 7 Schedules, D1 to D7 comprising:
a. D1 construction preliminaries and general indirect costs claiming $249,153.17. I
noted that the payment schedule amount for this item was ($161,784.07), which therefore
requires further analysis.
b. D2 relating to concrete works direct costs in which:
i.
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one of those line items had “Quantity calculations” and supporting drawings, in
which a quantity of materials was calculated, and that quantity was then inserted
into the” units” row for that line item. The “unit/quantity” was then multiplied by
the rate for that line item to calculate the amount to be deducted, which resulted
in negative amounts totalling $1,027,405.45;
thereby allowing it to then claim in full for those line items in schedule D7;
However, in relation to D2 items there were also 24-line items where the claimant
claimed for work done, which was not claimed elsewhere. Again, each one of
those line items had “Quantity calculations” and supporting drawings, in which a
quantity of materials was calculated, and that quantity was then inserted into the”
units” row for that line item. The “unit/quantity” was then multiplied by the rate
for that line item to calculate the amount to be added, which resulted which
resulted in a positive claim of $398,574.93.
In the Claim summary headed “Payment Schedule”, the claimant summarised the
D2 Concrete Works - Direct Costs as ($628,830.50). Although it did not appear to
me that the claimant had expressly stated this anywhere, it was evident that the
sum of the negative amount of $1,027,405.45 and the positive amount of
$398,574.93 resulted in a net claim for D2 of ($628,830.50);
I reviewed the payment schedule and noted that the schedule amount for D2 was
also ($628,830.50) [page 6 of the schedule], which suggested that the respondent
agreed with the D2 claim by the plaintiff.
I then noted that in paragraph [96] of the adjudication response that the
respondent said it had scheduled the same amount as the claimant for all items
except:

(1) The preliminary items;
(2) The D7 contract variations; and
(3) Its set offs;
vii. Accordingly, there was no dispute between the parties about Item D2
claims.
viii. D3 Contract Variation No 1 of a negative amount of ($115,691.81), with which the
respondent agreed on page 6 of the schedule, so this amount is not in dispute.
ix. D4 Contract Variation No 2 of a negative amount of ($160,981.01), with which
the respondent agreed on page 6 of the schedule, so this amount is not in dispute.
x. D5 Contract Variation No 3 of a negative amount of ($456,663.71), with which
the respondent agreed on page 6 of the schedule, so this amount is not in dispute.
xi. D6 Contract Variation No 4 of a negative amount of ($255,740.76), with which
the respondent agreed on page 6 of the schedule, so this amount is not in dispute.
xii. D7 Contract Variation No 5 of an amount of $7,040,290.27, with which the
respondent disagreed because it scheduled an amount of ($413,499.43), so this
amount is in dispute.
33. I categorise the disputed claims broadly as follows:
a. D1 claims are proportional lump sum claims;
b. The D7 – variation 5 claims consist of 18 separate schedule of rates claims, in order of
highest to lowest quantum as follows:
i.
ii.
iii.
iv.
Chris Lenz
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v. D7.15 Inclement weather cost $285,228.80;
vi. D7.6 Direct costs for pricing variation Area 31 $284,112.50;
vii. D7.3 Direct costs Area 31 $243,401.85;
viii. D7.12 Inductions and medical $204,339.00;
ix. D7.16 Extra over steel reinforcement $198,917.16;
x. D7.2 Additional concrete costs $101,541.33;
xi. D7.14 Steel escalation $97,724.99;
xii. D7.7 Bussing personnel costs$60,810.09;
xiii. D7.9 Excavation and backfill (extra over) $45,098.94;
xiv. D7.17(b) Extra over material for ROM RE wall $34,394.23;
xv. D7.4 Additional survey Area 31 $21,297.00;
xvi. D7.13 Tertiary earthworks levels $20,213.58;
xvii. D7.17(a) Extra over material for RE wall $19,268.21;
xviii. D7.18 Blasting stoppage $10,373.28;
xix. D7.8 Gabion delay costs $7,150.00.
c. By my calculation this totals $7,040,290.27, which corresponds with the total in the claim
summary in the payment claim.
34. It is appropriate at this stage to identify that the claimant’s supporting submissions for variations
D7.3, D7.4, D7.5 and D7.6 were combined and which the claimant summarised as “Increased
complexity due to Scope Change”. The claimant summed these 4 individual claims as
$1,550,381.32, and further analysis on these claims will be made under the Increased complexity
due to Scope Change heading.
35. The D7 claims have been divided separately under the various tabs with the same numbers as
identified above in volumes 2 to 6 of the payment claim. Each tab provided the claimant’s
contractual entitlement to its claim, together with documents substantiating the quantum of
each claim
36. It is necessary for further examination of the payment claim items D1 and D7 to assess the merits
of these claims, but I considered that a review of the contract at this time was timely so that the
contractual entitlement could be understood. It is appropriate to comment at this early stage
that the claimant bears the legal and evidentiary onus in demonstrating its claim, so I need to be
satisfied of a claim’s merits.
37. However, before doing so, and to ensure that the merits analysis is not carried out in the
abstract, it was necessary to identify the respondent’s reasons for non-payment in the payment
schedule, so that the parties’ contending views on entitlement could be contextualised when the
contract was examined.

VI.

Payment Schedule (“D” found in Vol 7 of the application and Tab C in
Vol 6 of the response)

38. On 20 August 2021, the respondent provided the claimant with a payment schedule comprising
95 pages, as identified above.
39. It referred to the payment claim, and valued the claim at $Nil, and provided its reasons. In the
covering letter (page 1 of the payment schedule), the respondent, and the last paragraph of the
letter said:
“For the avoidance of doubt, the body of this letter including all the pages below (and all the
enclosures and documents mentioned in those enclosures) are expressly incorporated into and
constitute the Company’s payment schedule.”
40. I considered it important to look for enclosures and documents mentioned in those enclosures
(the “referenced documents”) (if any) because the payment schedule was only 95 pages long,
compared to a payment claim comprising 5 lever arch folders. I have highlighted these
Chris Lenz
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enclosures and documents (if any) in the following summary. I have excluded the contract in the
referenced documents because both parties referred it throughout the payment claim and in the
payment schedule. The summary does not refer to each individual line item, which will be
analysed in more detail below.
41. The reasons appeared to follow the format of:
a. 9 preliminary overarching reasons;
b. Detailed reasons:
i.

following the claimant’s claim format, which resulted in a negative amount of
$945,913.01. In summary the detailed reasons comprised:

(1) D1 – preliminaries and indirect costs amounting to a calculated amount of
($161,78407) which differs from the payment claim amount of $249,153.17. As stated
previously there is therefore a dispute about this claim;
(2) D2 – direct costs amounting to ($628,830.50). This is the amount identified in the
payment claim, so there is no dispute about this claim.
(3) D3 – D7 variations. The payment schedule valued the variations D3 through to D6
(variations 1 through to 4) in the identical amounts to the payment claim, so there is
no dispute about those variations. However, variation D7 was valued by the
respondent at ($945,913.01), and the respondent referred to enclosures 1 through to 15
as its reasons for non-payment. These will be considered in more detail below.
(4) In each enclosure, the respondent submitted that the claimant had no entitlement to
the claim, which in each case was valued at nil, apart from Variation 7.16 which it
valued at ($413,499.43).
(5) As I mentioned previously, I looked for referenced documents in these enclosures to
ensure that I considered the payment schedule in its entirety. Referring to each
enclosure separately, the respondent periodically referenced the contract documents,
and in addition, I found the following referenced documents:
(a) Enclosure 1 responding to D7.1 Access delays
The respondent referred to the claimant’s 4-week look-ahead programmes (but
did not provide them in the payment schedule):
1. 26 April 2021;
2. 17 May 2021;
3. 31 May 2021;
4. 7 June 2021.
(b) Enclosure 2 response to D7.2 increased concrete costs
No referenced documents.
(c) Enclosure 3 response to D7.3 to D7.6 Increased complexity due to Scope Change
No referenced documents.
(a) Enclosure 4 responding to D7.7 Bussing personnel
The company’s records regarding the presence of Nel Gobbert, Travis Gough,
Scott Robinson and Robert McKelvy. The records were not attached.
(b) Enclosure 5 response to D7.8 company supplied material delay cost
No referenced documents.
(d) Enclosure 6 response to D7.9 EO for excavation and backfill
No referenced documents.
(e) Enclosure 7 response to D7.10 double handling steel
No referenced documents.
(f) Enclosure 8 response to D7.11 Termination costs
No referenced documents.
(g) Enclosure 9 response to D7.12 inductions and medicals
Chris Lenz
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No referenced documents.
(h) Enclosure 10 response to D7.13 Tertiary earthworks levels
No referenced documents.
(i) Enclosure 11 response to D7.14 steel escalation
No referenced documents.
(j) Enclosure 12 response to D7.14 inclement weather
No referenced documents.
(k) Enclosure 13 response to D7.16 and D2.18.1 extra over for steel
No referenced documents.
(l) Enclosure 14 response to D7.17 additional gabion haulage
No referenced documents.
(m)Enclosure 15 response to D7.18 blasting stoppage
No referenced documents.
(6) Essentially there were very few referenced documents in the payment schedule, and
no copies were provided, and as I stated previously, the theme of the payment
schedule was to deny the claimant’s entitlement, with the consequence that no
quantum was payable.
(7) No alternative quantum calculations were provided in the detailed reasons.
ii. Set offs/deductions/amounts withheld as follows:
(1)
(2)
(3)
(4)
(5)
(6)

So-01 TEI Structural steel and holding down bolts’ overpayment
SO-02 Defects
SO-03 Unpaid subcontractor CJM Constructions
SO-04 Unpaid subcontractor Tower Concrete
SO-05 Unpaid subcontractor G Kinsey Family Trust
SO-06 Indemnity claim comprising:
3 weeks delay adversely affecting gold recovery ($6,426,000.00)
Additional crusher costs ($1,044,000.00)
Alternatively liquidated damages of ($916,337.32)

($224,473.63)
$500,843.22
($122,441.51)
($113,334.76)
($12,450)
($7,470,000)

c. An alternative assessment based on the presumption that the claimant:
(1) made its claim in the format contemplated by the contract by providing an invoice
(in accordance with clause 18.2) for work up to termination pursuant to clause
37.3(b), plus its out-of-pocket expenses pursuant to clause 37.3(a); and
(2) was not liable to the respondent for its offsetting claims.
d. The alternative assessment at this early stage is a bit difficult to understand, since it is
premised on the basis that the payment claim was in accordance with the contract
format, but then submitted that this assessment did not entitle the claimant to payment
in any later adjudication. It emphasised that the claimant was only entitled to the claim it
had made, and in the manner, it was made.
42. Given that a payment schedule is required to respond to the payment claim that was made, the
reason for the alternative assessment is somewhat curious, and will require closer analysis.
43. I will further consider the alternative assessment by assessing the application and the response
later in the decision.
44. The 9 preliminary overarching reasons are summarised as follows:
a. Reason 1(a) - the claimant was not entitled to transform its costs incurred as a result of
rendering the service (not as a result of termination) as being recoverable on a cost
reimbursable basis;

Chris Lenz
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b. Reason 1(b) - the claimant’s schedule of rates claim up to termination [clause 37.3(b)]
required an invoice pursuant to clause 18.2(a) to be provided in accordance with item 5 of
schedule D and its prices, fees or other amounts specified therein;
c. Reason 1(c)- the respondent’s termination for convenience did not displace the
contractual mechanism of payment to become a cost reimbursable payment mechanism;
d. Reason 1(d) - clause 37.4(b), and the amounts outlined in clause 37.4(a), were the only
amounts recoverable following termination, and any claims beyond those were rejected;
e. Reason 1(e)- the claimant had no entitlement to be paid for materials, equipment, or
plant prior to their delivery to site because no entitlement had arisen prior to the
reference date, and were claims for work to be done after the reference date;
f. Reason 1(f) - the claimant had demanded payment for the second time of $224,473.63 for
the TEI materials as part of its termination costs;
g. Reason 1(g)- the delay damages claim was based on its entitlement to EOT claims, neither
of which had been made prior to termination of contract. The claimant had no right to
make the EOT claims, and delay damages claims after the contract was terminated,
because no such contractual right existed;
h. Reason 1(h) - the same argument applied to variation claims made for the first time in
this payment claim, post termination;
i. Reason 1(i) - the claimant was not entitled to GST payments.
45. At this stage I consider that these overarching objections need context. I have decided that once
I analyse a particular claim, I will return to these overarching reasons and will apply them to the
claim in question to discern whether there is validity in the objection. However, it may be more
practical to consider them at the end of the consideration of each claim.
46. I appreciate that they are overarching objections that apply to the whole payment claim, such
that the respondent may choose not to raise these objections when responding to each payment
claim. This will make matters difficult. However, until I have an understanding of how the
payment claim operates, and the contractual entitlement provisions apply, it is difficult to decide
upon these overarching objections in the abstract.
47. I will follow the claim format provided by the claimant, and each detailed reason will be
analysed against the claim item below. I will then analyse the overarching reasons because I will
have some context, as well, at some stage to consider the alternative reasons.
48. I am hoping that this will allow consideration of all the contentious issues in this adjudication
and will allow them to be resolved systematically and efficiently.
49. I considered that it was important to review the key aspects of the contract at this stage to
understand the basis of the claim and the payment schedule objections, allowing me to clearly
understand the contractual issues that have arisen. Closer analysis of each aspect of the claim
then follows.
50. However, for the sake of completeness, I refer again to the application and the response, which I
consider at a high level to ensure that they comply with BIF to confirm that I can continue the
adjudication. I had earlier referred to these documents to ensure that I had jurisdiction to
adjudicate the dispute.

VII.

Adjudication application

51. The claimant lodged its application with the QBCC on 28 September 2021.
52. I find that this is within the 30th business day after receipt of the payment schedule (of 20 August
2021) and is therefore within the time prescribed under s79(2)(b)(iii) of BIF.
53. I will return to the application later.
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Adjudication response

54. The adjudication response was delivered by hand to my office on 11 November 2021 which was
within the 15 business days extended date (allowed by me) after the respondent had been served
with the adjudication application, thereby satisfying s24A(2)(a) of BIF.
55. Given that all the time limits for this adjudication have been satisfied, and I am satisfied as to my
jurisdiction, I am therefore able to proceed with the adjudication.
56. Again, as with the application, I will return to the response later, but my present focus is the
payment claim, payment schedule, as they are the primary documents giving rise to the dispute.
I now examine the contract so that I can understand the claimant’s entitlement in the payment
claim and the respondent’s objections raised in the payment schedule.

IX.

The Contract (“E” found in Vol 7 of the application and Tab D of Vol 6 of
the response)

57. The contract was already briefly considered to ensure that it fell within the ambit of BIF.
58. A deeper review of the contract of the relevant terms is now required, to understand the basis of
the payment claim and the payment schedule about which there is this dispute.
59. Approaching the dispute in this way, enabled me to contextualise the reasons for non-payment
identified in the payment schedule by reference to the contract.
60. A deeper consideration of the disputed terms will then take place under each claim heading, at
which time the application and response will be reviewed. At that time, contractual entitlement
can be more clearly examined and any reasons for non-payment that were not in the payment
schedule may also emerge.
61. It did not appear that there was a dispute about the contents of the contract, and both parties
provided a copy. I chose the version provided by the respondent for analysis.
62. It was necessary to review the General Conditions of Contract to identify clauses that may have a
bearing on the dispute, and some clauses were identified and referred to below, whether or not
they had been expressly referred to by the payment claim or payment schedule, so that I
developed an understanding of what the parties had agreed.
Contract overview
63. It was a lump sum and schedule of rates contract with the “Contract Price” identified in Schedule
A – Key Terms and clause 17 and with a cross reference to Schedule D as:
64. Lump sum preliminaries and direct costs [D.1]
$2,908,198.96 plus GST;
65. Direct costs of concrete and steel works [D.2]
$15,418,541.49 plus GST.
66. The schedule or rates component were an estimate only [Clause 4.2(1) of Schedule D].
67. The contract was scheduled to commence on 10 December 2020 and end on 18 July 2021.
68. The services to be provided by the claimant at Ravenswood mine was contained within the scope
of services in Schedule C to the contract. The work was for the crushing circuit, grinding circuit,
tailings area and associated facilities in which:
a. the design for the stage 2 works (area 31) of crushing and screening facilities was
advanced; and
b. the design for stage 3 works (areas 43, 51 and 61) were only in the early stages of design;
c. the design needed to be completed for both stages, and for construction of the concrete
works to take place, so that the mine could be expanded to process 12 Mt per year.
69. The indicative supply timeframes were contained in Schedule E of the contract.
70. Clause 11 of the contract made provision for variations and provided the mechanism for
addressing them.
71. Clause 14 dealt with defects liability.
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72. Clause 15.1(a) of the contract stated that time was of the essence regarding the claimant’s
performance obligations.
73. Clause 15.3 of the contract specifically provided for Delay costs, with a reference to table A .5 Provisional Rates for Delay Costs.
74. Clause 18.2 of the contract made provision for the claimant’s entitlement to render invoices for
the provision of supply in accordance with item 5 of Schedule D the
75. Clause 37 of the contract specifically allowed for the respondent to terminate the contract for
convenience and:
a. clause 37.3 outlined the claimant’s obligations on the date of termination, as well as its
entitlement to issue an invoice for the supply up to and including the date of
termination; and
b. clause 37.4 and provided the mechanism for the claimant’s entitlement for out-of-pocket
expenses incurred or to be incurred solely as a result of termination of the contract which
it otherwise would be unable to recover or mitigate;
c. clause 37.4(a) excludes expenses which have been or are reimbursed as Reimbursable
Expenses, which are defined in clause 1 to be those defined in Schedule D. In Schedule D,
there was a definition of Reimbursable Work, but at 5 of Schedule D under Table D.3.3
there is express reference to Reimbursable Expenses in which it stated, “Not applicable”.
Claimant’s claimed entitlement under the contract
76. In the covering letter of the payment claim dated 30 July 2021, the claimant headed the letter “Re:
Clause 37.3(b) – ‘Invoice’ up to and including the date of termination.”
77. However, it expressed its entitlement in accordance with clause 18.2, clause 37.3(b) and clause
37.4(a), regarding its invoice for works completed up to and including the date of termination of
12 July 2021, together with expenses incurred as a consequence of the respondent’s termination,
together with its reasons and supporting information.
78. It also provided a statutory declaration and supporting statement to satisfy clause 18.2(c)(iii) of
the contract.
79. The claimant provided a 1-page progress claim report for item D1 regarding the construction
preliminaries and general indirect costs. It provided comments to claim items D.1.2.1 and D.1.6,
amounting to $214,594.70 and $-81,481.74 respectively, but there was no comment regarding
items D.1.2.2, and D.1.2.3 and D.1.5. However, it may be that, in context, the D.1.2.1 comments
applied to them as well, which will need further analysis below.
80. It then provided further details of its entitlement and quantum for the schedule of rates items in
Schedules D2 through to D7 progressively throughout the payment claim in volumes 2 through
to 6 of the application.
81. As already identified, it is only items D1, and D7 that need analysis in this adjudication. However,
Items D.2 through to D.6 need to be included in the calculation of the adjudicated amount. I
have created a spreadsheet called Annexure LM1 to which relevant amounts are transferred for
calculation of the adjudicated amount.
Respondent’s payment schedule arguments against entitlement
82. The 9 preliminary overarching reasons at this stage (which will be more closely analysed below)
could be summarised as follows:
a. It appears that Reasons 1(a) and 1(c) follow the same theme, which are generalised
objections to the claim being based on a costs reimbursable mechanism. However, it is
unclear how these objections are made out, without explanation as to the deficiencies in
the claimant’s claim. So far, I cannot give much weight to these objections, but it may be

Chris Lenz

Page 13 of 136

Adjudication no. 1147200: Civil Mining and Construction Pty Ltd v Ravenswood Gold Pty Ltd

b.
c.
d.
e.

f.

07/03/2022

that they are fleshed out elsewhere in the detailed objections to particular claim items.
This same approach is then taken with the other preliminary objections below;
Reasons 1(b) and 1(d) also appears to be generalised objections, but reference clauses 37.3
and 37.4 of the contract, and will require review of these objections in more detail;
Reason 1(e) poses an important objection about no entitlement for work done after a
reference date, but again will require review of these objections in more detail;
Reason 1(f) deals with TEI materials that had to be paid for before they could be released,
and will again require review of these objections in more detail;
Reason 1(g) and 1(h) poses objections about the lateness of both claims, post termination
which arose prior to contract termination, and again will require review of these
objections in more detail;
Reason 1(i) provides another generalised objection about GST without further details and
will need further review.

83. This brief analysis has clarified which contractual terms are relevant, and their interpretation
will be important in deciding this dispute.
84. However, as in all adjudications, the terms of the contract are not considered in isolation since
the contract must be read as a whole. Nevertheless, it has been an important segue into the
contract, at this early stage for an appreciation of the scope of the dispute.
85. I now more closely investigate each claim item, by reference to the payment claim and payment
schedule under the payment schedule heading (which includes the more detailed objections), and
each claim is listed in turn.
86. The objective is to clearly understand the dispute by just having regard to the payment claim and
the payment schedule, before becoming immersed in the 367 pages of application and 344 pages
of response submissions with complaints about the opposite party’s documents.
87. An advantage in approaching the dispute in this manner is that submissions by either party in
their application or response which are not in support of the payment claim or schedule should
emerge and be readily apparent and can be dealt with appropriately.
88. I now turn to the disputed claims.

X.

Payment claim item D1 construction preliminaries and general indirect
costs,

89. The claimant claimed $249,153.17 for the D1 items, which were the amounts in the payment claim
table D.1 Construction Preliminary and General Indirect Costs. I note that there was a Box at the
top righthand side of the document that had the heading “Instructions to Contractor,”
suggesting it is a proforma document, which will need to be clarified.
90. As is often the case in adjudications, the payment claim is given to a respondent who
understands the background to the contract and the claims, and it is necessary to review the
payment schedule to discern the ambit of the dispute because the “Progress Claim Report” has
comments which need more background to be understood by me.
91. The claimant divided them into the following items:
a.
b.
c.
d.
e.
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D.1.2.2 Site Facilities (including operations)
D.1.2.3 Construction plant and equipment
D.1.5 Close out documentation
D.1.6 Provision for wet weather
TOTAL
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Payment schedule
92. On pages 3 to 5 of the payment schedule in the table “Detailed Reasons,” the respondent
commenced by making a deduction for item D.1.1.1 of $66,686.77 for which the claimant had
made no claim in progress claim 6.
93. It argued that:
a. It had paid this amount in error because the claimant had forecast a peak of 79 resources
for the project and its actual peak was only 36.
b. It claimed the deduction pursuant to clause 18.5, or alternatively clause 19.1 of the
contract, together with an indemnity given in clause 36.2 of the contract.
c. In the alternative, it argued the amount was deducted pursuant to clause 18.1 and the
method of payment in schedule D. This method provided that, “The relevant total
amount will be pro rata based on the percentage (%) delivered to Site and operational,
compared to the total to be mobilised.”
d. It added that it gave notice of deduction pursuant to clause 19.3.
94. I note on page 87 of the payment schedule in enclosure 16 called the alternative reasons, that the
respondent identified that same deduction amount of $66,686.77 as had been identified in the
respondent’s detailed reasons on the same basis that the claimant’s tender mobilisation forecast
76 resources whereas in fact those resources had peaked on site at 36.
Analysis of D.1.1.1 deduction
95. This deduction was not in response to an item being claimed, so it is first necessary to have
regard to the application and response to resolve this item.
Application
96. At paragraph 161(a) and at paragraph 272 of the application, and by reference to paragraphs 97
and 98 of the Statutory Declaration of Andrew Schenck (“ASSD”), confirmed that the form was
provided by the respondent for use in submitting payment claims.
97. This was not controverted by the respondent’s John Marx, in his statutory declaration (“JMSD”)
who took issue with a lot of other matters raised in the ASSD. It was also not controverted in the
response.
98. I am satisfied therefore that the D.1 and D.2 Progress Claim reports with their contents were
required by the respondent (the “format”), and that the claimant followed this format.
99. In paragraphs 156 to 167 of the ASSD, Mr Schenck responded to this payment schedule deduction
by reiterating that it had been fully certified by the respondent in Progress Certificate #4, which
was attached at AS-16, and that 116 people had been onboarded during the life of the project. He
added [paragraph 162(b) of the ASSD] that the general size of the workforce to be mobilised had
been reached subject to the work that was available to it.
100.
From paragraphs 2030 to 2063 the claimant provided its submissions in response to the
payment schedule in which it argued in summary:
a. Table D.1.2 provided measurement for the item for personnel at site, inducted (including
medicals, training and transport and operational [as per Schedule D]; and that sufficient
resources had been mobilised for the restricted site access available;
b. No further labour was to be mobilised because of the termination;
c. It had been paid the lump sum amount as the general size of workforce to be mobilised
had been reached for the work available;
d. The purported deduction had no contractual basis under clause 18.5 because it was a
discretionary clause enabling the claimant to take steps to adjust an invoice, and did not
give any deduction rights to the respondent;
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Page 15 of 136

Adjudication no. 1147200: Civil Mining and Construction Pty Ltd v Ravenswood Gold Pty Ltd

07/03/2022

e. Deductions were also not available under clause 19.1 and clause 36.2 of the contract
because there were no debts due from the claimant, and the clause 19.1(b) reference to
liabilities (including pursuant to any indemnity), did not engage because indemnity
clause 36.2 required a material breach or negligent act or omission by the claimant,
neither of which had been alleged against the claimant;
f. The further alternative deduction under clause 18.1 provided no entitlement to deduct
any alleged overpayment.
101. In paragraphs [126] to [130] the claimant asserted that the alternative assessment does not
provide reasons are to be relied upon for the schedule amount and that BIF does not permit
multiple scheduled amounts and multiple reasons for withholding payment.
Response
102.In paragraphs 155 through to 206, the respondent reiterated its payment schedule arguments
that total lump sum had been paid in error as the total labour mobilised was 36 compared to the
“to be mobilised” figure of 79, established in paragraph 55 of the JMSD, supported by gate
records at JM-04 and Manning Plan at JM-07;
103. It submitted that the percentage of labour personnel was 45.57%, which amounted to $55,830.79,
meaning it had been overpaid $66,686.77;
104.
At paragraphs 170 to 172 it submitted that it was entitled to make deductions for
overpayments and specifically referred to all liabilities in clause 19.1(b) and then referred to the
definition of liabilities in clause 1.1, which included claims, and it then referred to the wide
definition of claims in clause 1.1. It then submitted that an overpayment is claim for money that
arose under the contract, or in equity as restitution or unjust enrichment;
105. In response to the issues raised in the application, the respondent submitted:
a. The method of payment was not concerned whether sufficient personnel had been
mobilised – it required a comparison of the number mobilised compared to the number to
be mobilised;
b. The claimant had failed to consider
i. the term liabilities in the context of the meaning of claim, and
ii. that the claim for overpayment:
(1) arose out of, or in connection with the contract, and
(2) also, in equity for restitution, and
(3) was paid under a mistake in law which was a proper basis for restitution.
My decision on D.1.1.1
106.
The parties agree that the clamant has been paid $122,517.56 for this item.
107.The key issue is whether the respondent is contractually entitled to deduct $66,686.77 as an
overpayment, and its payment schedule reasons need to be revisited.
108.
These reasons are in summary were that it was:
a. Paid in error because only 36 of the 79 claimant’s resources had been mobilised;
b. Deducted pursuant to:
i. Clause 18.5; or
ii. Clause 19.1 together with the indemnity in clause 36.2 in relation to liabilities; or
iii. Clause 18.1 coupled with the Method of Measurement in Schedule D.
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109.
The response, as I mentioned reiterated it payment schedule arguments and then further
analysed the meaning of liabilities, which included claims, and submitted the wide definition of
claims:
a. Included any payment of money arising out of, or in connection with the contract;
b. arising in equity as restitution or unjust enrichment.
110. It submitted that an overpayment is a claim for the payment of money, which could be deducted
under clause 19.1. This further analysis, with its sophisticated contractual reasoning, had not
been provided in the payment schedule reasons and constituted an ambush as characterised by
Palmer J in Multiplex1 to which the claimant had referred in paragraph 146 of the application, and
endorsed by Mason P in Clarence Street2 [paragraph 148 of the application].
111. Support for this principle in Qld was provided by the claimant [paragraph 149 of the application]
where it referred to Wilson J in John Holland3 who had restated that, “…the respondent cannot
use the adjudication response as a vehicle to advance reasons for withholding payment which it
failed to include in its payment schedule”.
112. The liability assertion raised in the payment schedule was linked to the indemnity in clause 36.2,
not to a wider interpretation of the meaning of the word liability including the wide definition of
claims. I find this a new reason.
113. The attempt to use the wide definition of claims to encapsulate a claim for the payment of
money arising out of the contract or in equity, had not been referred to, or alluded to in the
payment schedule, and in my view constituted new reasons.
114. This further analysis constituted new reasons for non-payment which are prohibited by s82(4) of
BIF, and I cannot have regard to them according to s88(3)(b) of BIF.
115. I note that the response did not provide submissions in support of the payment schedule clause
18.1 and method of measurement submission, but I have assumed it is still a live issue.
116. Turning to the payment schedule reasons, and the contending arguments, I find that:
a. Clause 18.5 is a mechanism that if the claimant discovers an error, then it may adjust an
invoice or refund an overpayment. The claimant has not sought to do so. It does not give
the right for the respondent to deduct monies. Accordingly, this reason is invalid;
b. Clause 19.1 together with the indemnity in clause 36.2 in relation to liabilities does not
assist the respondent ether. The respondent had focussed on the indemnity provisions in
clause 36.2 to fall within the liability provisions of clause 19.1(b). As the claimant correctly
submitted in paragraphs [2051 to 2054] of the application, the respondent had not
pointed to any allegation of the claimant’s material breach, or negligent act to fall within
the clause 36.2 indemnity provisions. Therefore, no indemnity arises, and the reason is
invalid;
c. The final argument related to clause 18.1 and the method of measurement, and I agree
with the claimant’s paragraphs 2059 and 2060, that this clause provides no entitlement to
deduct overpayment. It is a clause dealing with the mechanics of payment and does not
provide for a set-off by the respondent.
117. The respondent’s attempt to clawback money (I call them generally the ‘clawback provisions”) it
had allegedly overpaid for this item required it to establish a legal entitlement to do so, and I
find that none of its payment schedule reasons established that entitlement. This finding
includes rejecting the alternative reasons argument in which the respondent referred to the 36
out of 76 resources argument because that reason in the payment schedule was simply an
allegation without any clearly identified explanation in support of the allegations.
1

Multiplex Constructions Pty Ltd v Luikens & Anor [2003] NSWSC 1140 at paragraph 67
Clarence Street Pty Ltd v Isis Projects Pty Ltd {2005} NSWCA 391
3
John Holland Pty Ltd v Walz Marine Services Pty Ltd [2011] QSC 39, at [27]
2
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118. I will need to consider the basis of these alternative reasons in more detail as I progress through
the adjudication, because I have already thought that the alternative reasons are somewhat
difficult to understand, and they remain so. Nevertheless, they are identified by respondent in
the payment schedule and this rather thorny issue will have to be resolved soon.
119. Accordingly in this case, I reject the deduction of $66,686.77 and an amount of $nil is transferred
to the annexure LM1 to enable calculation of the adjudicated amount.
Items D.1.2, D.1.4, D.1.5 and D.1.6
120.I now revert back to the payment claim items with which the respondent took issue, as the above
analysis dealt with a deduction made by the respondent, for an item which had not been claimed
by the claimant.
121. Whilst the claimant bears the onus of proving it claim, I refer to Mason P’s judgement in
Clarence4 (referred to by the claimant at paragraph of the application and attached in the cases)
that the payment claim’s function does not identify the scope of the dispute, as it is no more
than a claim.
122. I have already found that the payment claim form used by the claimant was required by the
respondent. The parties have knowledge of the project and how claims were being made, and
what was contained within them.
123. The “comments” column of the payment claim supporting claim items indicated how a
calculation had been performed and referred to contractual provisions, but without reference to
the payment schedule reasons for non-payment and the application and response, in this
instance it is not possible for me to determine whether the claimant has discharged its onus until
the issues are more fully ventilated.
Items D.1.2
124. I will consider the detailed reasons for non-payment on pages 3 and 4 of the payment schedule,
as well as those alternative reasons on page 87 of the payment schedule (enclosure 16) so the
scope of the dispute becomes clear. After that, I will consider the 9 overarching reasons for nonpayment.
125. These payment claim items were:
a. D.1.2.1 Project Management, Construction Management, Supervision
b. D.1.2.2 Site Facilities (including operations)
c. D.1.2.3 Construction plant and equipment

$214,594.70
$14,713.46
$88,777.99.

Payment schedule
126.In each case the payment schedule reason for non-payment was as follows:
“The amount claimed by CMC is not in accordance with the method of payment in schedule D
of the contract.
The company has assessed the services in schedule D.2 to only be 32% complete”
127. At page 87 of the payment schedule, the alternative assessment and the reasons for non-payment
were “CMC completed 32% of the planned works”.
128.The amounts scheduled in the detailed reasons and the alternative reasons were as follows:
a. D.1.2.1
b. D.1.2.2
c. D.1.2.3

$49,686.92
$3,406.73
$20,555.52.

129.The payment schedule contained no basis upon which the respondent relied for its 32%
complete assessment which makes things difficult. I note there is a reference to schedule D.2,

4

Clarence Street Pty Ltd v Isis Projects Pty Ltd [2005] NSWCA 391, at [31]
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which must be a typographical error and should read D1.2, as each of the reasons applied to a
particular D.1.2 row.
130. I will need to refer to the application to get a better understanding of the dispute.
Application
131. I have already found that Mr Schenck explained that the forms were required by the respondent
and in his statutory declaration, and paragraph 8, he said that he was involved in the preparation
of the payment claim, so I turn to ASSD to understand the claimant’s claim.
132. In each of the D.1.2 claims, the claimant through Mr Schenck’s statutory declaration [171 - 179]
claimed that it had assessed the works at termination to be 43.95% complete. It calculated this
amount as follows:
a. In the previous progress claim 5, the sum of the Schedule D.2 Schedule - Actual to date
was assessed at $3,759,616.31. This amount was then added to:
i. The extra over amount of $198,917.16 for extra over reinforcement; and
ii. Various variation items that it asserted were contemplated by Schedule D.2
totalling $2,840,052.95,
which amounted to $6,798,586.42.
133. The claimant divided this amount of $6,798,586.42 by the original Schedule D.2 contract amount
of $15,418,541.49 yielding an actual date percentage of 44.09%, but recognised that it had only
claimed 43.95% in the payment claim, which it asserted was the multiplier to be used against the
amount in the price column, which for each D.1.2 item calculated as follows:
a. D.1.2.1 $1,380,192.13 x 43.95% = $606,569.27, which was shown in the “To date column”;
b. D.1.2.2 $94,631.35 x 43.95% = $41,588.75, which was shown in the “To date column”;
c. D.1.2.3 $570,986.56 x 43.95% = $250,938.17, which was shown in the “To date column”.
134. In each case, the clamant then subtracted the “To date” amount from the “Previously certified”
column to yield the following amounts:
a. D.1.2.1
b. D.1.2.2.
c. D1.2.3.

$214,594.70;
$14,713.46;
$88,777.99.

135. In response to the payment schedule reason that:
The amount claimed by CMC is not in accordance with the method of payment in schedule D of
the contract.
The claimant, at paragraphs 2067 to 2069 of the application, claimed entitlement by reference
to the Method of Measurement in table D.1.2. for these D1.2 items, which provided that the
item was to be measured and paid on the percentage complete against the Schedule D2.
136. At paragraph [2068] the claimant extracted the D.1.2 method of measurement and method of
payment both referred to the percentage complete against schedule D.2. The parties have
therefore chosen to measure progress for the Preliminary and General Costs using Schedule D2
which identified all the work to be done (and paid using schedule of rates) which were described
at the bottom of Table D.2(b)as direct costs.
137. At paragraph [2069] it extracted part of the Table D2.2.2 to expand on the method of
measurement which provided that, quantities shall be determined from the drawings and
documentation and to the extents noted in the contract.
138. At paragraph [2070] of the application, the claimant reiterated that this procedure was to be
followed for most direct costs claims and that item D.1.2.1 was to be paid based on the
percentage of the direct works complete (my emphasis) as at the date of the payment claim,
and referred to paragraphs [168] to [179] of the ASSD in which Mr Schenck explained the
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variation to the supply which increased the overall quality and scope of work for the direct
costs.
139. It is now clear how the payment claim amounts have been derived and I am satisfied that the
table D.1.2, and its reference to Schedule D.2 (for measurement and payment of these items) has
been followed by the claimant.
140.
The important issue is that the claimant made its percentage assessment by dividing the
completed quantity of works which included the variations in the D3 to D7 schedules by the
original D.2 Final Total of $15,418,541.49 to yield 44.09%, which Mr Schenck then reduced to the
43.95% identified in the payment claim.
141. At paragraph [2074] of the application, the claimant said that the respondent could not disregard
the variations to the supply and calculate the percentage of direct costs works as if there were no
variations.
142. I now turn to the response.
Response
143. The submissions in the response [218 to 221] regarding the method of measurement and method
of payment did not differ from what the claimant had asserted.
144.
At [222] the respondent referred to paragraphs [51-61] of the Marx declaration for this claim
(and I note this included a Manning Plan LM-07), and at paragraph [228] referred to the table
that the respondent had used in the payment schedule (the “Marx table”).
145. This table listed all the major activities on the project with their planned duration, with a
column identifying the proportion of that activity against total construction schedule, then a
column identifying the percentage complete for those activities as at 2 June 2021, and then an
overall percentage complete column, which added up to 32%.
146.
From paragraphs [230] through to [237] of the response, the respondent with support from
Mr Marks explained there was a final weekly progress meeting in which the claimant allegedly
advised the percentage of supply complete, amounting to 34%.
147. From paragraphs [238] to [245], the respondent responded to the issues raised in the application
and in summary submitted that:
a. the claimant’s percentage complete calculation of adding the concrete works, extra over
reinforcement and a number of other D.7 claims (completed work) and was inaccurate
because:
i.

the D.7 claims were inflated because they are not properly valued in accordance
with the schedule of rates by using day works rates instead of the lowest
reasonable cost consistent with sound industry practice;
ii. it was not appropriate to calculate the percentage of completed supply by
dividing the completed work by the original estimated value of the D.2 concrete
Works because they were only estimated and not actual quantities;
iii. in addition, the claimant’s assessment is significantly undermined that in
different parts of the adjudication application, the claimant had assessed the
percentage of the completed supply to be 25%.
148.
Accordingly, the respondent submitted that the claim should be valued at $71,424.17.
149.
The response provided no submissions in support of the alternative assessment in relation to
this item.
150. In addition, the response provided no submissions in support of the overarching reasons for
non-payment identified in paragraph 1 of the payment schedule.
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My decision on D.1.2.1
151. I am again confronted with reasons in the response which were not provided in the payment
schedule and if this pattern continues throughout the entire adjudication, it is likely to extend
the duration of the adjudication because I will have to carefully scrutinise every submission in
the response and compare it against the payment schedule and make a critical evaluation as to
whether they are new reasons. I must do this without any submissions from the clamant, unless I
request them, and to do so would extend the adjudication even further.
152. Turning to this particular item, the Manning Table, and the gate records were not referred to in
the payment schedule, and the Marx table was not provided in the payment schedule. However,
the Marx Table explains that there was a basis to the figure of 32% and to that limited extent I
am prepared to consider it.
153. However, it outlines a procedure to assess the overall percentage complete which was not
provided to the claimant in the payment schedule. I accept from Mr Marx [paragraph 78 of
JMSD] that these figures came from the last weekly progress meeting, and it appears as if the
claimant had provided the percentage of supply complete as 11 June 2021. However, this was not
put to the claimant in the payment schedule to allow the claimant to address this issue.
154. I found that Mr Marx’s statutory declaration demonstrated a thorough knowledge of the project
and he provided clear evidence of the facts as he saw them, and of his opinions. He also took
issue with some of Mr Schenck’s evidence which may require me to assess which evidence I
prefer.
155. However, the important issue at this stage is the extent to which I may have regard to Mr Marx’s
evidence, given that adjudication is constrained by the payment claim and payment schedule
reasons for non-payment. The application and the response are to be considered by me, but the
submissions and facts in support of each document must be limited to those “properly made” in
support of the payment claim and payment schedule respectively.
156. To again illustrate this issue, I extract part of s88 of BIF below and I have emphasised the
relevant extracts.
“88 Adjudicator’s decision
…(2) In deciding an adjudication application, the adjudicator is to
consider the following matters only—
(a) the provisions of this chapter and, to the extent they are relevant, the provisions of
the Queensland Building and Construction Commission Act 1991, part 4A;
(b) the provisions of the relevant construction contract;
(c) the payment claim to which the application relates, together with all submissions,
including relevant documents, that have been properly made by the
claimant in support of the claim;
(d) the payment schedule, if any, to which the application relates, together with all
submissions, including relevant documents, that have been properly made by
the respondent in support of the schedule;…”
157. The response submissions need to be more carefully scrutinised because submissions:
a. can be in support of the payment schedule; or
b. can counter application submissions because that is appropriate; but there is a danger in
considering material that is provided in the response ostensibly to counter those of the
application, where the response is actually providing new material that was not in
support of the payment schedule.
158. This is a fine balancing act, which is made more complex in this adjudication because I have
already found new reasons for non-payment in the response which are prohibited. The danger in
allowing material from supporting statutory declarations and expert reports in the response is
that facts are put before the adjudicator which support a case that was not identified in the
payment schedule as a reason for non-payment.
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159.The reason why this is important, which I have already touched on previously is that the
structure of adjudications affords the respondent the “last shot” in the dispute process, in which
the claimant has no statutory right of reply, and this prevents it from making submissions about
new reasons that may emerge in a response.
160.
Unfortunately, if I may use a metaphor, an adjudicator, is not only a referee of the payment
claim, but also the “gatekeeper” of who can get on to the field to play. Whilst this is no different
from a Judge having to rule on the admissibility of evidence (prompted by submissions from the
parties), in adjudication all the evidence is put before the adjudicator, and insofar as the
response is concerned, the claimant has no statutory right to challenge the response containing
new reasons.
161. Of course, an adjudicator may ask for submissions under s84(2)(b) of BIF and may ask a
respondent to resubmit its response without new reasons under s82(5) of BIF. I decided not to
exercise that discretion in this case because of inevitable extra delay to the adjudication.
162.To illustrate my concerns, I refer again to the important case of Multiplex5, the principles of
which were endorsed by Palmer J in the Court of Appeal in Clarence Street,6 and the Queensland
case of John Holland7.
163. Multiplex engaged Lahey to carry out window refurbishment and joinery on a large project in
Pyrmont, NSW. The payment claim included a claim Item 8 for variation 33 and the payment
schedule stated, “Variation 33 previously rejected as per correspondence sent 27 May 2003.” That
letter denied liability on the basis that the claim had not been notified in time with the
consequence that it was absolutely and conclusively barred. That was the only reason that
Multiplex denied liability for this item. The payment schedule allowed nothing for claim Item 8.
164.
Lahey provided evidence that Multiplex had waived reliance on clause 3(a) of the contract in
the application. In the response, however, Multiples provided:
a. A detailed assessment of Lahey’s claim for the work in item 8; asserting
b. That the claim incorporated a provision for overhead of 17.5% rather than 10%, as
provided by clause 3(e)(vii) and clause 6.04 of the Special conditions; such that
c. Multiplex assessed the amount of the item 8 claim at a third of what Lahey had claimed.
165. The adjudicator stated that he was precluded from regarding Multiplex’s assessment of value of
item 8 in the response because of s20(2B) of the NSW equivalent of s82(4) of BIF which
precluded Multiplex from providing reasons that had not been given in the payment schedule.
He then found that Multiplex had waived clause 3(a) with the consequence he valued item 8 at
the amount claimed by Lahey.
166.
I restate Palmer J’s finding at [67] in full, with the references to the NSW legislation, which is
essentially equivalent to BIF, in which s13 = s68 BIF, s14 = s69 BIF and s20(2B) = s82(4) BIF:
“67 I am unable to accept this submission. The evident purpose of s.13(1) and (2), s.14(1), (2) and
(3), and s.20(2B) is to require the parties to define clearly, expressly and as early as possible
what are the issues in dispute between them; the issues so defined are the only issues which the
parties are entitled to agitate in their dispute and they are the only issues which the adjudicator
is entitled to determine under s.22. It would be entirely inimical to the quick and efficient
adjudication of disputes which the scheme of the Act envisages if a respondent were able to
reject a payment claim, serve a payment schedule which said nothing except that the claim was
rejected, and then “ambush” the claimant by disclosing for the first time in its
adjudication response that the reasons for the rejection were founded upon a certain
construction of the contractual terms or upon a variety of calculations, valuations and
assessments said to be made in accordance with the contractual terms but which the
5

supra
supra
7
supra
6
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claimant has had no prior opportunity of checking or disputing. In my opinion, the
express words of s.14(3) and s.20(2B) are designed to prevent this from happening. (my
emphasis)
167.Apart from the table to which Mr Marx refers, he provided the Manning Plan and the gate
records referred to in paragraph [15] and [19] of JMSD and attached as “JM-04”. He then used
these documents to explain how the % complete figure was derived. However, the payment
schedule reasons did not challenge the number of hours claimed, nor provide any indication as
to how the % completion figure was derived, so this evidence cannot be allowed for this item, as
it is a new reason.
168.
He also referred to the draft meeting minutes of the claimant’s assessment just prior to the
contract being terminated in JM-10, and a transcript of a portion of the meeting JM-11, neither of
which had been identified in the payment schedule. The failure to challenge the number of
hours claimed, and to put to the claimant how the gate records compared to the Manning Plan,
and the evidence of the claimant’s earlier assessments of percentage complete and the Manning
Plan in the payment schedule is precisely why s82(4) of BIF exists, and I cannot have regard to
this evidence. In my view it is another ambush prohibited by the section and characterised by
Palmer J in Multiplex8.
169.
I will carefully consider each claim item and if the payment schedule does not identify that
the hours claimed are excessive or expand upon the 32% assessment by reference to the Marx
Table, or at least the facts supporting it, I cannot consider the gate records or the Marx table,
and the other evidence he provided, in making my decision, however cogent they may be (about
which I make no finding).
170.Had these reasons been provided in the payment schedule, the applicant would have had the
opportunity to respond to these allegations in its application.
171. Turning to the response complaint [242 and 243] about inflated claims and the use of Dayworks
instead of the lowest reasonable cost, again there is no reference to this reason in the payment
schedule for this item, so that even if the respondent is correct in its submissions, about which I
make no finding, I am prohibited by s82(4) of BIF from having regard to them.
172. This leaves the alternative assessment on page 87 of the payment schedule, which echoed one of
the detailed reasons that the claimant had only provided 36 on site resources instead of the 79
forecast; but provided nothing further in support of that “reason”. To my mind this is merely an
allegation which is unsupported by anything further such that I cannot find that it is a reason for
non-payment. I therefore reject the alternative assessment for this item.
Overarching objections
173. This is the first opportunity to engage with the 9 overarching objections in which I now have
some context. As I have said, the respondent provided no specific submissions in support of
these overarching reasons under this claim item, which leaves me to analyse their applicability
without any further explanation from the respondent. I note that the claimant in the application
dealt with these objections, and I will consider them, as they are submissions addressing the
payment schedule.
174. I list each objection and then analyse each in context:
a. Reason 1(a) - the claimant was not entitled to transform its costs incurred as a result of
rendering the service (not as a result of termination) as being recoverable on a cost
reimbursable basis;
i.

8

The respondent had earlier stated that the claimant had claimed by reference to
clause 37.4 as out of pocket expenses;

Multiplex Constructions Pty Ltd v Luikens & Anor [2003] NSWSC 1140 at paragraph 67
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ii. I find that the payment claim attached its invoices in accordance with clause 18.2,
clause 37.3(b) and clause 37.4(b) for work up to termination, and for expenses
claimed to be incurred as a result of termination;
iii. Clause 18.2(a) required invoices to be made in accordance with Item 5 of Schedule
D (Prices) and calculated by reference to the prices, fees or other amounts
specified in Schedule D;
iv. I have not been able to understand what is meant by item 5 of Schedule D, as
item 5 refers to Reimbursable expenses which were N/A. I am prepared to find
that this reference should have been to item 4 which covers both the lump sum
and schedule of rates prices which are “Prices” to make sense of the submission.
In my view it extends to all the pricing mechanism details provided in Schedule
D, which includes Dayworks;
v. This claim appears to me to fall within clause 37.3(b) for works up to termination
by issuing an invoice in accordance with clause 18.2 to which the claimant was
entitled;
vi. The claimant’s submissions at paragraphs [170] through to [204] confirm that this
is the case. They demonstrate that the claim followed the method of
measurement and payment provision required under Schedule D;
vii. Accordingly, the overarching objection does not apply to this claim.
b. Reason 1(b) - the claimant’s schedule of rates claim up to termination [clause 37.3(b)]
required an invoice pursuant to clause 18.2(a) to be provided in accordance with item 5 of
schedule D and its prices, fees or other amounts specified therein;
i.

I have already considered this issue in (a) above and found that the invoice
complied with the contract;
ii. The claimant’s submissions from paragraphs [192] through to [204] also dealt
with this issue and confirmed my conclusion that the invoice was compliant.
c. Reason 1(c)- the respondent’s termination for convenience did not displace the
contractual mechanism of payment to become a cost reimbursable payment mechanism;
i.

I do not agree that there has been a displacement of the contractual mechanism
to become one of cost reimbursement, as this invoice was for the project
management and other management and supervision costs up to termination,
and the calculation was made on this basis as a percentage complete in
accordance with the method of measurement;
ii. This accords with the claimant’s submissions in paragraphs [192] through to
[204];
iii. Accordingly, the overarching objection does not apply to this claim.
d. Reason 1(d) - clause 37.4(b), and the amounts outlined in clause 37.4(a), were the only
amounts recoverable following termination, and any claims beyond those were rejected
in accordance with the limitation;
i.

As I have mentioned previously, there are no submissions in the response
supporting these objections which makes matters a bit difficult;
ii. I note that the claimant engaged with this submission in the application from
paragraphs [205] through to [218] objecting to the limitation that the respondent
was placing on clause 37.4(b) and this is an opportunity to deal with the
submissions once and for all;
iii. I refer to the claimant’s paragraph [207] submission that the respondent’s
submissions went as far as clause 37.4, “operating to deprive the claimant of any
right to payment for work carried out but not accepted (or paid for) prior to the
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termination date and to allow the respondent to essentially benefit, or profit, at the
expense of the claimant.”;
iv. The claimant explained that the effect of clause 37.4(b) could not provide the
limitation sought by the respondent and it started by illustrating this point by
reference to clause 39.4, which contained almost identical wording in the
limitation clause 39.4(b). This clause dealt with default by the respondent in
which the mechanism allowed for a claim by the claimant having terminated the
contract, but with this limitation. The claimant argued that to allow the
limitation to have this effect would mean that the respondent could take a
windfall benefit without having to pay for it (in circumstances where the
respondent had breached the contract) would be absurd;
v. The claimant the cited Gilbert-Ash9 as authority that legal rights are not
abandoned except with clear express words, as well as Australian Broadcasting
Commission10 which held that (and I précis) whilst a court did not have the power
to remake or amend a contract to avoid an inconvenient or unjust result, where
the language is open to 2 constructions, the preferable construction was to avoid
the consequence that appear to be capricious;
vi. Those authorities bind me, and without any controverting submissions from the
respondent, I accept that the limitation put forward by the respondent is
untenable and therefore I reject overarching reason 1(d).
e. Reason 1(e)- the claimant had no entitlement to be paid for materials, equipment, or
plant prior to their delivery to site because no entitlement had arisen prior to the
reference date, and were claims for work to be done after the reference date;
i.

This objection could not apply to this claim item because it related to preliminary
and general indirect costs. However, it may apply to the variation claims, and
despite the lack of response submissions in support of this objection, the claimant
has responded to it in the application, and it is an appropriate time to consider it;
ii. In paragraphs [219] to [235] of the application, the claimant submitted that each
item claimed arose out of amounts incurred as a liability prior to the termination
date and these included two items which had not been delivered, but the expense
for which it will incur as a result of termination of the contract, and was in
response to the respondent’s direction to leave off-site materials in the offsite
laydown yards;
iii. It emphasised that it was not requesting for payment for works done or to be
done after termination, as it had ceased supply at the time the contract was
terminated;
iv. I am satisfied that there is no claim for work after termination, and insofar as the
off-site items were concerned, of which I am satisfied there were only two, they
were required to be left in accordance with the respondent direction as evidenced
in the exhibit AS-04 letter in the ASSD.
f.

Reason 1(f) - the claimant had demanded payment for the second time of $224,473.63 for
the TEI materials as part of its termination costs;
i.

This objection does not apply to this item, and I will only engage with this
objection when dealing with the specific claim item.

9

Gilbert-Ash (Northern Ltd v Modern Engineering (Bristol) Ltd [1973] 3 All ER 195, per Lord Diplock at 215
Australian Broadcasting Commission v Australasian Performing Rights Association (1973) 129 CLR 99 to 109
per Gibbs J
10

Chris Lenz

Page 25 of 136

Adjudication no. 1147200: Civil Mining and Construction Pty Ltd v Ravenswood Gold Pty Ltd

07/03/2022

g. Reason 1(g)- the delay damages claim was based on its entitlement to EOT claims, neither
of which had been made prior to termination of contract. The claimant had no right to
make the EOT claims, and delay damages claims after the contract was terminated,
because no such contractual right existed;
i.

This objection does not apply to this item, and I will only engage with this
objection when dealing with the specific claim item.

h. Reason 1(h) - the same argument applied to variation claims made for the first time in
this payment claim, post termination;
i.
i.

This objection does not apply to this item, and I will only engage with this
objection when dealing with the specific claim item.

Reason 1(i) - the claimant was not entitled to GST payments.
i.

This objection does not only apply to this item, and I will deal with this objection
under the heading of GST later.

175. Having made this brief diversion to consider each of the overarching objections, I have found
that the objections are not made out or were not relevant to this item. I return to reaching my
conclusion on this item.
Conclusion
176.I am satisfied that the methodology employed by the claimant accords with the method of
measurement and method of calculation for this item. I find that it was entitled to add the
variation items identified by Mr Schenck in paragraph 171(f) of ASSD to the D.2 concrete works
complete to date amount; and then to divide that by the original D.2 total.
177. It appeared to me that the respondent did not take issue with the amount of $3,759,616.31 for the
D.2 items to date (the D.2 concrete works complete to date amount), but that it was the costs of
the variations about which it had a dispute.
178.In this way, the proportion of the preliminary and general indirect costs applicable as at the date
of termination, which were a lump sum, were valued in accordance with the contract.
I therefore value this item at $214,594.70 as claimed in the payment claim, and this amount is
transferred to the spreadsheet LM1 for calculation of the adjudicated amount.
My decision on D1.2.2 and D.1.2.3
179.These items attracted the identical payment schedule response for the detailed reasons as for
D.1.2.1, and the alternative reasons were limited to the 32% complete argument, and the
application relied upon the same basis for the claim based on the method of measurement and
payment as for D.1.1. and relied upon Mr Schenck’s calculations which are set out in paragraphs
180 to 189 and followed the same reasoning as for D.1.1.1.
180.
The response relied upon the Marx Table and the last weekly progress meeting, and the
other evidence referred to by Mr Marx which I have discussed above I have found are all new
reasons and therefore prohibited by s82(4) of BIF and s88(3)(b) of BIF.
181. None of the overarching reasons disqualify these claims for the reasons I have found above.
182.For the same reasons identified in D.1.1.1 by being satisfied that the claimant had followed the
method of measurement and payment required by the contract, I value the items as per the
payment claim as $14,713.46 and $88,777.99 respectively, and those amounts are transferred to
LM1.
D.1.4 Bonds, insurance and fees
183. The claimant claimed nothing further for this item in the payment claim, as it had already been
paid 100%.
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184.
However, in the payment schedule the respondent valued this at ($91,280.33) because it was
paid in error, and it relied upon the same reasons it advanced in the D.1.2.1 claim.
185. I have already rejected those detailed reasons, after careful analysis of the contractual provisions
upon which the respondent relied. These reasons are no different, so I reject those reasons.
186.
The alternative reasons identified the same amount to be deducted with the reason that
“CMC plan duration of 217 days. Only on-site for 144 days (66%). DLP BG returned 19/08/21.
Assuming $3K per month.”
187.With respect, I cannot understand the alternative reasons, and the respondent provided no
explanation in the payment schedule, nor any submissions in the response to explain these
reasons. I have no basis for accepting them.
188.
In the application from paragraphs [2096] to [2117], the claimant explained that it had already
been paid 100% for this item, as it was a lump sum, and was not paid on a prorata basis. It was
payable when accepted by the Company Representative according to Table D.1.4.
189.
I note that I paragraphs [296] to [299] of the response that the respondent no longer
disputed this amount.
190.
Accordingly, no deduction of $91,280.33 from this item is made. This is reflected in
annexure LM1.
D.1.5 Close out documentation
191. In the D1.5 claim for “Close out documentation”, the claimant claimed 100% for this work.
192.The payment schedule valued this item as $4,015.60 (both in the detailed reasons and the
alternative reasons) for the reasons it had not followed the method of measurement (in the
detailed reasons) and was only 32% complete (both in the detailed reasons and the alternative
reasons). No further explanation or details supporting this deduction was provided.
193. In the application, paragraphs [2118] to [2131], the claimant referred to the method of
measurement and payment and relied upon ASSD paragraphs [200-207] in which he explained
that the respondent’s solicitors had requested documents to be provided after termination, and
that he provided a detailed status report and the completed MDR, as well as responses to further
queries.
194.
Mr Schenck added at paragraph [206(b)(iv)] that he assisted in writing to the respondent
stating that it had not confirmed acceptance of the status of the works outlined in the status
document and MDR documentation (which encompassed all the QA documentation for the
supply), and he attached his letter as AS-20. In paragraph [2125] of the application, the claimant
asserted that Mr Schenck confirmed in paragraph [197] that there was no response to the letter.
However, I do not find Mr Schenck confirmed that there was no reply.
195.Mr Schenck, at [204] said that an assessment percentage was not in accordance with the method
of payment. At paragraph [2126], the claimant provided the extract of the method of payment for
item D.1.5, which (I precis) was a lump sum payable on acceptance of all close out
documentation.
196.
In the response, the respondent referred to JMSD paragraphs [106-116] in support its reasons
for non-payment. Mr Marx provided an analysis of the definition of documentation and
explained that, as built drawings, operating manuals and MDR’s were required to be provided,
and these documents had not been provided by the claimant.
197.The respondent asserted that the claimant was not entitled to any part of the lump sum but was
prepared to assess it at 32%.
198.
The respondent also responded to the application at paragraphs [320] to [328] and argued
that the claimant appeared to be arguing that the termination of the contract had a bearing how
the term “all close out documentation” should be interpreted. It added that post-contractual
conduct had no bearing on how a contract should be interpreted, so that it had no bearing on
the meaning of “close out documentation”.
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My decision
199.
As with several of the previous items, I find that the response contained new reasons for
non-payment. The claimant had not been advised in the payment schedule in a reason for nonpayment that as-built drawings, operating manuals and MDR’s were required before payment
could be made. It had no basis for the 32% assessment, and it appears that the respondent never
replied to the AS-20 letter, which would have been the ideal opportunity to explain why the
documentation provided by the claimant in response to the respondent’s request was not
approved.
200. To my mind the claimant was in the dark when it made its adjudication application as to the
reasons provided in the response, and I find that these submissions in the response were new
reasons which are prohibited by s82(4) of BIF and s88(3)(b) of BIF.
201.It provided no further submissions in support of the alternative reasons, perhaps because it
asserted the same schedule amount for this item, and I have already found a bare assertion of
32% not a valid reason for denying payment.
202. However, the response also responded to the application submissions, which engaged with
the claimant’s submissions, which I must consider.
203.
The respondent correctly identified the law regarding post-contractual conduct, such that it
could not be used in interpreting the meaning of close out documentation. My difficulty is that
the definition of close out documentation was not in issue after the payment schedule was
delivered. I have found those submissions by the respondent were new reasons to which I cannot
have regard.
204. It did not appear to me in its application that the claimant was relying on termination to
interpret the term close out documentation. The claimant’s approach was that it had provided all
documentation requested by the respondent after termination, and they included the MDR’s. It
said that it followed the respondent up on several occasions as to whether there were any other
documents required, and no response was forthcoming.
205.
I find that the respondent has not denied that the MDR’s were provided, and it had the
opportunity to ask for more when the claimant asked for confirmation that the documents were
acceptable. I infer from the facts that as-built drawings and operation and maintenance manuals
would not have been available because the contract was terminated, and instead a detailed status
report was requested. This was provided.
206. I find that the claimant discharged its onus by demonstrating that it had provided the
documents requested by the respondent including the MDR’s and that the method of payment
was a lump sum. I cannot accept that the claimant was entitled to 32% for this item when it had
provided the above documents. The contract made no provision for a percentage payment, as it
was a lump sum.
207. Again, none of the overarching reasons disentitle the claimant to this claim for the reasons
provided above.
208. Accordingly, I find that the claimant is entitled to $12,548.76 for this lump sum and this is
transferred to LM1.
D.1.8 Provision for wet weather
209. In the D.1.6 claim, the claimant subtracted the amount of $81,481.74 from these costs, as it
then clamed all costs to date for wet weather in Item D.7.15 Inclement weather below.
210.This amount was accepted by the respondent in the payment schedule, so this amount of
($81,481.74) is transferred to annexure LM1.
D.2 Direct costs – concrete works
211. In the payment claim the claimant deducted $628,830.50 from these items that had already been
paid, because they were claimed in the variation D.7, and the payment schedule detailed reasons
agrees with this amount, so it is not in dispute.
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212. However, the alternative reasons in the payment schedule from pages 88 to 90 assessed these
items on a different basis and totalled the D.2 costs at the sum of ($115,691.81). The majority of
reasons provided in the “Comments column” were, “Works already assessed and paid in previous
payment claims.”
213. The respondent in the response provided submissions in support of its acceptance of the
negative amounts claimed by the claimant from paragraphs [354] to [363], subject to reservation
that these negative amounts did not allow the claimant to reserve its rights to reinstate that
amount if I find different amounts for the removed items.
214. The respondent provided no submissions in support of the alternative reason amount of
($115,691.81) in the response, but it is becoming clear to me that the validity of the alternative
reasons will need to be dealt with soon because it makes the valuation of each item more
complicated, as I have considered the alternative reasons as I have progressed so far.
215. It is still not clear to me the precise basis upon which the respondent has advanced the
alternative reasons, and it evident this issue needs to be explored.
216.However, insofar as this item is concerned, I have no intention of valuing these amounts
differently because the parties have agreed to this amount of ($628,830.50).
217. It is not appropriate to deal with the validity of the alternative reasons at this stage,
218.Accordingly, ($628,830.50) was transferred to annexure LM1 for this item.
Variation numbers 1 through to 4 – D.3 to D.6
219.In the payment claim the claimant claimed the following amounts:
a.
b.
c.
d.

($115,691.81) for variation 1;
($160,981.01) for variation 2;
($456,663.71) for variation 3;
($255,740.76) for variation 4;

220. All these amounts were valued identically in the payment schedule in the detailed reasons.
221. However, in the alternative reasons, sometimes the respondent values these variations
differently. The valuation for these items in the alternative reasons were as follows:
a.
b.
c.
d.

($115,691.81) for variation 1;
$0 for variation 2;
($229,648.67) for variation 3;
$0 for variation 4;

222.
These are significant differences and need to be analysed and assessed because they were
provided in the payment schedule.
223.
The difficulty for the respondent is in the response at paragraph [405] it expressly states
there is no dispute about these items.
224.
I am satisfied therefore that there is no dispute about these items, and these amounts were
all transferred to annexure LM1 totalling ($989,077.29) so that the adjudication amount can be
correctly calculated.
225.
This still leaves open the alternative assessment in the D.7 variations, so I may have to deal
with each one through the ensuing analysis to which I now turn.

XI.

D.7 Contract variations

226. D.7 Contract Variation No 5 of an amount of $7,040,290.27, with which the respondent
disagreed because it scheduled an amount of ($413,499.43), so this amount is in dispute.
227.
D.7 contract variation number 5 comprises 18 separate variations in respect of termination
costs.
Chris Lenz

Page 29 of 136

Adjudication no. 1147200: Civil Mining and Construction Pty Ltd v Ravenswood Gold Pty Ltd

07/03/2022

228.
Each claim item under this category was valued as $nil in the payment schedule, apart from
D.7.16, where the payment schedule valued this item as ($413,499.43).
229. In the alternative assessment, each item was also valued as $0, except for:
a. D.7.11 termination costs which was valued at $539,179.42;
b. D.7.11.1 deduction for overpayment of TEI materials at ($224,437.63);
c. D.7.16 EO Steel reinforcement valued at ($413,449.43),
resulting in an overall deduction of $(98,707.64).
230.
I turn to each variation separately in descending order of quantum because I have assumed,
the larger the quantum, the more time may be required for analysis, and time in decisionmaking is always at a premium. I have put the Increased complexity due to Scope Change
amounting to $1,550,381.32 below D7.1 because (although its quantum was lower) the access delay
appeared to attract the largest number of payment schedule reasons for non-payment, requiring
a lot of analysis.
231. The claim items are as follows:

D7.11 Termination cost $2,863,802.30
232.
This claim is found in in volume 5 of the application and contained 21 separate tabs.
233.
The claimant has claimed these costs which were said to have included direct costs, early
works costs, e.g., construction of temporary works and construction of intended reusable
formwork systems which were not included in Reimbursable Expenses.
234.
The claimant claimed entitlement under clause 37.4 of the contract and assessed the
quantum of the claim using:
a. Cost + 10% for invoiced costs, which it claimed were reasonable rates; and, where
appropriate
b. Agreed dayworks rates from Table D.3.1 for Labour and Table D.3.2 for Plant and
Equipment, which it also submitted were reasonable rates.
235.
The claimant assessed its costs for out-of-pocket expense which it incurred, or would solely
occur as a result of the termination into 10 distinct categories of:
(1) Roundel – tunnel design and supply $188,708.80;
(2) TEI structural steel and HD bolts $539,179.42;
(3) Infrabuild – steel reinforcement $885,489.91;
(4) Fusion – earthing and electrical $104,535.05;
(5) Perishable materials $34,000.45;
(6) Survey Works $33,720.50;
(7) Labour $375,079.30;
(8) Plant $45,108.65
(9) Travel costs $33,248.11
(10)Non-recoverable works $624,723.12. In
236.
I am satisfied that this payment claim (a primary document) demonstrates a prima facie
entitlement under the contract, because it:
a. has referred to the applicable contractual provision – clause 37.4 regarding claims
resulting from termination of the contract;
b. it has substantiated the claim with a plausible claim for quantum under Table D.3.1 and
Table D.3.3, as out of pocket expenses because they were early works costs which were
not included within Reimbursed Expenses.
c. I have already found that the contract makes no provision for Reimbursed Expenses.
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237.
As it has done elsewhere in the payment claim, it sometimes subtracted amounts that it had
been paid to date for some items, so that (where appropriate) it could claim for work associated
with that item as a variation resulting from termination.
238.
I will need to evaluate the payment schedule which needs to directly engage with the
payment claim and clearly explain why the claim must be disallowed.
239.
In order to keep track of each issue, I thought it best to analyse each sequentially by
reference to the payment schedule (which I consider a primary document), and then refer to
application and response so that a decision can be made on each aspect of the claim.
240. As may already be apparent to the parties, this decision is being written as I progress through
adjudication documents because the amount of material that needs to be considered, and the
enormous range of issues that have emerged, and the limited time frame within which any
adjudication decision must be made, forced me to progressively engage with material.
241. I have found with several previous complex adjudications there is very little opportunity to sit
back and “polish” a decision because there is simply no time to do so, and this is one of those
matters.
242.
This means that every now and then I will (and have already) pause and engage with an issue
about which I was earlier aware, but which becomes clearer and requires an analysis so that it is
dealt with at the earliest opportunity. Sometimes it may be that I will partially engage with an
issue and delve deeper into material before making a decision. However, thereafter I have
returned to the overall strategy of initially focusing on the payment claim and payment schedule.
243.
One issue that I will need to resolve is the alternative assessment of the services under the
contract identified on page 10 of the payment schedule, which was further expanded on from
pages 85 to 95 in enclosure 16 of the payment schedule. Thus far I have been able to dismiss each
of the specific alternative assessments for the reasons identified in each category above.
244. I am also hoping that as I immerse myself in the D.7 dispute and carefully analyse the
payment claim, payment schedule, application and response that a pattern will emerge which
will allow me to cut down on the need to comprehensively summarise each of the documents in
conducting my analysis in reaching a decision.
245.
Thus far, this has been necessary because it has emerged that the response has provided new
reasons for non-payment to which I was unable to have regard. If this theme persists throughout
the material, with the same new reasons, I may be able to refer to my previous decision for
rejecting those new reasons and speed up the process.
246. Alternatively, and hopefully, the response will not provide new reasons for these variations,
and the analysis can proceed more efficiently.
Payment schedule overall
247.
The respondent valued this claim amount of $2,863,802.30 as nil, and referred to its reasons
in enclosure 8, which I summarise below. Enclose 8 comprised 10 pages and I have already found
that there were no referenced or attached documents to this item. This means I need only look
at the 10 pages for reasons for non-payment.
248. At the outset, on page 1, the respondent stated that the claimant had no entitlement, and
that the claimant had used daywork rates to value its “out of pocket expenses”, which was
inappropriate, and the rates also included overhead and profit which was disallowed. In
addition, it argued that the claimant was not allowed to a 10% markup on invoices, and it not
otherwise an out-of-pocket expense.
249. The payment schedule then responded to each claim item individually, and I will examine
each reason for non-payment in each category and then review the application and response to
decide the amount payable (if any).
250.
However, I thought it prudent to consider the response at this early stage to deal with the
overall objection to this item because I am mindful of new reasons that have previously emerged
in the response which were not permitted. Equally important is that it captures the overall
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essence of the respondent’s objections to the largest single claim in the adjudication which I
believe should be dealt with at an early stage. One reason for this approach is the danger that in
making a decision that the overall objection to this aspect of the payment claim may be lost
when drilling down into the response to each individual claim item.
251. However, initially I must ensure that no new reasons emerge, and of course it will be necessary
to consider the application submissions before making a decision.
Response to the entire claim (excluding the specific responses to individual claims)
252.
At paragraphs [1431] to [1433] the respondent re-iterated its position outlined in the payment
schedule, which are not new reasons. However, at [1435] it submitted that the claimant would
have been entitled to lump sums for demobilisation (D.1.3) in table D.1 .1 of schedule D, but the
claimant had not done so in this claim, but instead it sought to claim amounts for
demobilisation greater than its actual entitlement under the contract. This was not identified in
the payment schedule, so I find it is a new reason which is disallowed.
253.
At paragraph [1437] the respondent stated that there were four elements to a valid claim
under clause 37.4 contract which were:
a. the claim must be for an “out-of-pocket expense”;
b. the out-of-pocket expense must be one that the claimant has “incurred” or “will incur”;
c. the incurring of the out-of-pocket expense must have been “solely as a result of
termination of contract”;
d. the claim must not the one that can otherwise be recovered or mitigated by the claimant.
254.
The respondent argued the claimant had failed to satisfy the four elements of clause 37.4
because:
a. The subject of the claim is primarily the provision of supply in consideration of payment
in accordance with the Schedule of Rates. It did not expand further on this issue;
b. The costs were not incurred “solely as a result” of the termination of the contract – they
had been incurred prior to termination under the obligation to provide the supply. It did
not expand further on this issue;
c. The expenses have been valued at dayworks rates which is not a proper measure of what
the claimant had incurred because they included overheads and profit, neither of which
were expenses. It then expanded on this reason under a heading, “what is an out-ofpocket expense”?
255.
I must decide this important issue in this adjudication, not only under this item, but for
other D.7 variation items so I refer to the respondent’s question under the heading below.
What is an out-of-pocket expense”?
256.
The respondent [1444] correctly stated that out-of-pocket expense is not defined in the
contract and that [1446] a natural and ordinary meaning of out-of-pocket expenses should be
confined to money actually expended, or [1447] actual disbursements.
257.
It expanded upon its submission to explain that:
a. It allowed what the claimant paid a third party, but not what it would charge up the line;
b. Regarding a ‘salaried employee” – it was what was paid to the employee – not the charge
out rate for the employee passed up the line,
and it cited 3 cases in support of this definition.

Chris Lenz

Page 32 of 136

Adjudication no. 1147200: Civil Mining and Construction Pty Ltd v Ravenswood Gold Pty Ltd

07/03/2022

258.
VIP Insurance11 was the first case in which the respondent extracted observations from the
court about the meaning of the word expenses. The respondent did not point to the relevant
extracts, but I note they were found on page 34 and the top of page 35. However, I note these
extracts provided by the respondent were the submissions of the plaintiff in the case, not Lusher
J’s judgement.
259. This case related to the appointment of an inspector under the NSW Companies Legislation
to investigate the affairs of VIP, and the Minister administering the legislation made an order
that VIP reimburse the Crown for the expenses of and incidental to the investigation. VIP’s
liquidator sought a declaration that the Minister’s order was ultra vires, or that VIP be provided
for reasons for making the order. It was not dealing with a construction contract term.
260. At page 35 Lusher J referred to Smith J’s finding in Parr that, “a person’s expenses, if that word
is used in its ordinary natural sense are confined to moneys expended by him and obligations
incurred by him, and they do not include sums which claims he has a right to charge others for his
own services”.
261.At page 36, Lusher J held that, “In my opinion, Parr’s case is of assistance in that it does give
guidance as to the meaning to be attributed to the word “expenses” in the context of legislation and
similar type, and I would with respect follow it and adopt the concept of “expenses” there
expressed.”
262. This case was dealing with the interpretation of the word expenses in the context of
companies’ legislation, and Lusher J made no order relating to expenses. Accordingly, I find, at
best, that this statement was obiter, and was not in the context of an agreed contractual term, so
it is distinguishable. It does not bind me to such a meaning in this adjudication. Here we have
the term out-of-pocket expenses that the claimant has incurred or will incur as a result of the
termination. Nevertheless, it provides one meaning of the term expenses.
263.
The respondent then referred to the case of Chandris12 in the English Court of Appeal which
dealt with a charter party in the “Austral” form. The respondent submitted that the word expense
was confined to actual disbursements but made no specific reference to a judgement.
264. The plaintiff had claimed its costs in necessarily shifting the cargo in a ship because some of
the cargo was discharged at one port, which required that the balance of the cargo be reloaded
so that the ship was seaworthy for the next stage of its voyage. In addition to the costs incurred it
also claimed £175 for loss occasioned by the delay. The Court of Appeal unanimously dismissed
the delay costs as expenses because expenses did not include loss of time.
265.
Hodson LJ at page 362 referring to the wording of the “Austral” charterparty held, “The
qualifying words following the words “any expense” have, in my opinion, the effect of showing that
the expense is limited to specific disbursements and not extended to matters which are involved in
the delay of the ship and the consequent loss to the owner.”
266. This case was dealing with a charter party in which the plaintiff attempted to include delay
costs as expenses and that is the basis of the Court of Appeal judgement in the context of the
specific Austral clause. In my view it is again distinguishable and does not bind me in this
adjudication in construing the meaning of the term, out-of-pocket expense. However, again it
gives some insight into the meaning of expense.
267. The final case of Parr13, the respondent [1453] referred to page 200, and the respondent has
accurately identified what Smith J at the bottom of page 200 and on to 201. However, again this
is in the context of the appointment by an accountant to investigate the affairs of a company
under the Victorian Companies Act. In this instance the accountant was seeking to recover his
costs of the inquiry from the company.

11

VIP insurance Ltd (in liq) v Attorney-General NSW (1983) 8 ACLR 23
Chandris v Union of India [1956] I All ER 358
13
Parr v Australasian Asiatic Trading and Engineering Co Pty Ltd (1958) VR 198
12

Chris Lenz

Page 33 of 136

Adjudication no. 1147200: Civil Mining and Construction Pty Ltd v Ravenswood Gold Pty Ltd

07/03/2022

268. This single judge decision in Victoria involving the Victorian Companies Act again in my
view is distinguishable and therefore not binding in this adjudication.
269. This leaves the respondent’s assertion (without any persuasive binding authority) but with
some guidance that an expense is not what the claimant can charge others for an item but is
confined to what it has incurred.
270. This issue will have to be resolved by me therefore as a matter of principle having regard to
the contract, these judicial insights, and any other submissions the claimant may have made.
271. I note that the respondent then made submissions controverting those of the claimant in the
application, so it is appropriate to turn to these before further considering the response.
Application
272.
The claimant’s submissions in response to the payment schedule were from [1057] to [1059]
and then [1114] to [1117].
273.
It relied upon Mr Schenck’s’ declaration from paragraphs [801] to [825] in which Mr Schenck
made a distinction between:
a. materials procured by the date of the termination notice for which it claimed and
invoiced amounts +10% markup; and
b. the day works that were carried out up to the date of termination as part of the supply
and not yet paid for at the day works rates for labour table D.3.1 and plant and equipment
table D.3.2.
274.
The claimant emphasised that the dayworks rates were the agreed rates and were the out-ofpocket expenses that the claimant was unable to recover or mitigate, and that the mark up of
10% included the management resources and other resources for which the claimant was out of
pocket.
275.
It criticised the respondent’s disingenuous attempt to not pay for the supply of goods and
services in which the respondent had taken the benefit of non-payment as a consequence of the
contract termination.
276. I now refer back to the response for its reply to these assertions.
Response (response to the application on dayworks rates)
277.
In paragraphs [1456] to [1494] the respondent provided its submissions in response to this
issue.
278.
It asserted that there was no provision in the contract that dealt with Dayworks, nor for the
use of Tables D.3.1 and D.3.2 in the valuation of any kind of work, nor mentions the tables; nor
had the respondent agreed for the claimant to value its claim using Dayworks under clause 37.4.
279. It added that the basis of the dayworks claim was completely unsubstantiated and the
dayworks rates were high with no evidence to support they reflected the actual out-of-pocket
expenses.
280. I will comment on this reason now, so that there is clarity about substantiation moving
forward. I find that this submission has moved beyond responding to the application and the
payment schedule reasons by asserting lack of substantiation which was not in the payment
schedule, and I must disregard it.
281.If the payment schedule makes a complaint about substantiation, the application can respond to
it and provide further substantiation, giving the respondent the opportunity to finally deal with
it in the response. However, without that complaint in the payment schedule, and then raising it
in the response, to my mind is prohibited by s82(4) of BIF.
282.
I must be satisfied that the claimant has substantiated its claim before deciding an amount is
payable, which will deal with what is in dispute, so that if it not challenged about it in the
payment schedule, and I allow the claim, I will have been satisfied that sufficient substantiation
had been given in the payment claim.
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283.
Turning back to the response, the respondent asserted at [1466] that Paul Roberts, an
independent QS, had valued the dayworks rates for labour as follows:
a. White collar >100% higher than reasonable actual costs;
b. Blue collar >70% higher than reasonable actual costs.14
284. The respondent submitted that a rate in a contract could not be considered a valid way of
quantifying an expense, and that Schedule D confirmed that all rates in the contract pricing
schedule included an allowance for overheads and profit, neither of which could be considered
and out-of-pocket expense.
285.
Insofar as the 10% markup on material was concerned, it argued that the claimant had
provided no rational explanation for an entitlement to the markup, and that this 10% markup
only applied to material provided on a dayworks.
286. It reiterated that clause 37.4 did not provide for valuation on a Dayworks basis.
287.
It referred to its earlier case authorities in which I have already made findings, and that the
claimant had not substantiated how the 10% reflected out-of-pocket expenses.
288. It added that Item D.1.2.1 in Schedule D of the contract already made provision for these
costs, such that it could not advance that claim as well as claiming this markup. Again, I find that
this submission has moved beyond responding to the application and the payment schedule
reasons, and I must disregard it.
289. In response to the claimant’s disingenuous assertion, the respondent stated that it had
previously paid for the supply, and that the claimant was using the deductions in D.2 concrete
works to maximise its claim with the valuation of the supply by the schedule of rates being less
that its cost-plus margin.
290. The respondent denied that it had failed to specify the rates that were applicable, as it had
repeatedly stated that the schedule of rates applied to value the supply, and that termination did
not transform the contract from being a schedule of rates to cost plus and the parties had agreed
how the supply should be valued and had adopted that approach in the valuation of every
progress claim.
My decision
291.I must now make the difficult decision as to what is meant by out-of-pocket expenses in the
context of this contract, and I felt it was necessary to list all the contending submissions so that
there is clarity about what is in issue, and also to eliminate new reasons for non-payment, as
unfortunately I found further instances of them emerging in the response, ostensibly in response
to the application.
292. Mr Roberts’ report is very comprehensive, and he is an eminent qualified expert. However, I
am concerned that the Roberts’ report is an attempt to provide new reasons in the response,
because the overall objection in the payment schedule to D.7.11 regarding rates and markups
were as follows:
a. 5. CMC has used daywork rates to value its ‘out-of-pocket expenses’;
b. 6. The daywork rates are not a measure of actual ‘out-of-pocket expenses’ incurred by
CMC. Further the rates include overhead and profit which is not an ‘out-of-pocket expense.’
c. 7. CMC has also, in other cases, applied a 10% mark-up on amounts invoiced. CMC is not
entitled to any mark-up under clause 37.4 of the contract and is not otherwise an out-ofpocket expense.’
293.
I reviewed each specific objection under D.7.11 in enclosure 8, and regarding the specific outof-pocket expenses’ objection in each category, the respondent said, “the amounts claimed are not
out-of-pocket expenses’ incurred solely as a result of termination of the contract and which it is

14

Roberts’ report, paragraphs 42-51 and 187-229
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unable to otherwise recover or mitigate”. Occasionally in one of the categories a specific comment
may include that a specific item was not an out-of-pocket expense.
294. Nowhere did I see anything under D.7.11 payment schedule objection about what the value of
daywork rates should be, apart from the generalised objection to the rates including profit and
overhead not being an out-of-pocket expense.’
295. Insofar as the response objection on rates is concerned, I find that objection is a new reason
for all of D.7.11 because insofar as the payment schedule objection to rates are concerned, apart
from them not being a measure of out-of-pocket expenses,’ was that they included overhead and
profit, or that 10% markup on invoiced amounts were not allowed.
296. To my mind these objections are addressing the entitlement aspect of the claim, rather than
what the quantum should be, so that, at least insofar as D.7.11 is concerned, I cannot consider Mr
Roberts report, however cogent it may be (about which I make no finding) because of the s82(4)
prohibition.
297. I now turn to what I may consider.
298. The claimant did not provide any further explanation or supporting authority that dayworks
= out-of-pocket expenses, so I am left with:
a. the claimant’s assertion on the one hand that the Daywork rates were agreed and = outof-pocket expenses;
b. Mr Schenck having provided a rational and consistent explanation as to how the claim
was valued;
c. that the respondent could not take the benefit of contract termination without paying for
the supply; against
d. the respondent’s assertion that:
i. Dayworks did not = out-of-pocket expenses;
ii. with some judicial insight to the meaning of expenses, albeit in completely
different factual contexts (none of which I find are binding on me);
iii. Dayworks having no application under the contract and not giving a right to
recover out-of-pocket expenses;
iv. The respondent had not agreed to valuing a claim using Dayworks under clause
37.4;
v. The rates in the contract included an allowance for overhead and profit, which
were not out-of-pocket expenses
vi. 10% markup for materials was not applicable because the contract made no
provision for Dayworks.
299. Essentially, the threshold to this dispute hinges on whether the termination allowed the
claimant to claim for these D.7 costs under Dayworks, or whether it had to apply the agreed
Schedule of Rates. I will turn firstly to the latter proposition.
300. Mr Schenck had earlier explained that the Schedule of Rates could not apply for work that
was incomplete, or where there was a supply and install component to an item and only supply
had been made.
301. Mr Schenck had provided a comprehensive explanation in paragraphs [48] to [80] of ASSD of the
claimant’s rationale and approach when responding to the respondent’s overarching reasons 1(a)
to (c) for non-payment.
302.
I must consider the contractual provisions and it seems that the best place to start the
analysis are the pricing notes in Schedule D of the contract which, inter alia, required:
a. in paragraph 3 that the claimant to have included all costs arising out of, or in
conjunction with, the performance of the Works, including all allowance for overhead
and profits unless otherwise provided;
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b. in paragraph 9 that the rates and prices cover all its obligations in the undertaking,
completing and maintenance of the Works and fulfilling all its obligations.
303.
These brief extracts illustrate that the Schedule of Rates contemplate an orderly completion
of the contract where the claimant was obliged to complete the work for the consideration as
identified by the respondent as required by clause 9(a) of the contract. The claimant had to
include a whole array of factors and costs, some of which that have been referred to above, into
its rates to complete the work.
304. Mr Schenck referred to the claimant’s composite rates and what they included at paragraph
[55] of ASSD. Having regard to the contract I find that all a rate must do is reflect the claimant’s
price for an item to complete the work. A rate for an item may require procurement, supply,
installation, testing, commissioning and MDR’s, and it does not appear to me that the claimant’s
costs in delivering that item have to be linear as the item progresses.
305.
To my mind the claimant may choose to spread its costs however it likes across its rates,
providing it satisfies the pricing notes, and there is nothing in the contract that suggests those
rates are time-dependent, such that if work stops when an item is 30% complete, that its costs
necessarily must only have reached 30%.
306. It is evident that, in general, the claimant decided the more reasonable approach was to
deduct payment that had been made for an incomplete or partially complete item, and then
value it under one of the claims items under clause 37.4(a) in D.7. There were items, of course
that it was still able to value under D.2, which it called the positive amounts, but for the most
part it identified D.2 items as negative amounts for items it was claiming under D.7.
307.
Therefore, I cannot agree that if a contract is terminated (before even being in midstream)
that the default option (which the respondent submits) is to value items under the Schedule of
Rates. If items are already complete, then that is the correct approach, as provided by clause 37.3;
but if not, a new regime of valuation comes into play. That is the reason to my mind for clause
37.4 of the contract which the parties had negotiated.
308. I therefore reject the respondent’s submissions throughout its response that the Schedule of
Rates in Table D.2(b) can apply to the claimant’s claims under clause 37.4 of the contract.
309. I find that the claimant’s approach in dealing with its claims by using D.2 Schedule of rates
where work was complete, and then using D.7, provided it subtracted payments it had received
for items that it claimed under D.2 was appropriate in this contract.
310. Given that I have found that the claimant had correctly adopted this approach, I find that it was
implicit that it was claiming for costs solely by reason of the termination because the termination
was the trigger for having to make the claim on this basis. If the termination had not taken place,
then the D.2 Schedule of Rates would have applied.
311. The process adopted by the claimant as explained by Mr Schenck at [40] was to use contract
rates (as agreed by the parties) being Dayworks rates or the 10% markup in Table D.3.3, and that
elsewhere the claimant had used a markup of 35% if no contract rates applied in which:
a. On-site overheads were 18.86% of direct costs;
b. Off-site overheads were 8.99% of direct and on-site overheads;
c. Profit of 10% of direct, on-site and off-site overheads; resulting in a total margin of 42.5%,
but the claimant had only claimed 35% as the cost of a variation.
312. He reiterated 35% was in line with standard industry practice and Mr Schenck said in paragraph
[42] of ASSD that the Provisional Delay Rate and the Dayworks rates had been negotiated for
valuation of variations.
313. Mr Marx disagreed with the 35% markup was standard industry practice at paragraph [31] of
JMSD and said markup was between 10 and 15% and sometimes uncommonly 20%.
314. The difficulty I have with Mr Marx assertions about the markup is that they are a new reason
because the respondent had not stated what markup was appropriate in the payment schedule.
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315. This brings me to consider whether the claimant’s approach of using the Dayworks rates to
reflect out-of-pocket expenses.
316. The respondent says that it had not agreed that Dayworks were a measure of out-of-pocket
expenses and that the contract does not provide this valuation mechanism.
317. The claimant did not assert the contract explicitly allowed this approach, but nevertheless it
implemented this approach, and insofar as the variations are concerned, sometimes asserting
that these were the lowest reasonable costs consistent with sound industry practice.
318. This is a termination cost claim under clause 37.4 not a variation claim under s11 of the contract,
so lowest reasonable cost is not relevant to determining the meaning out-of-pocket expenses.
319. The claimant provided no contractual support for its approach of valuing out-of-pocket expenses
in accordance with the dayworks rates, despite it clearly put in issue by the respondent.
320.
It appeared to adopt the approach that it was entitled to its costs as a consequence of
termination, and it therefore used the costs that had been agreed.
321. Dayworks is defined in Schedule D as meaning the method of valuing work on the basis of time
spent by the workmen, the materials used, and the equipment employed.
322.
Mr Marx and Mr Roberts explained their experience as to how Dayworks operated on a
contract, but they were addressing something that was not in issue, so I cannot consider this
evidence.
323.
I appreciate these rates were agreed both as a Provisional Delay Rate and Dayworks, but it
has been put in issue in the payment schedule that they include profit and overheads without
any argument in the payment schedule as to what is an appropriate percentage for either or both
of those markups should be.
324.
The claimant did not engage with the respondent on the profit and overheads issue, and
simply reaffirmed its payment claim position and made no attempt to engage on the daywork
not being an out-of-pocket expense, which I find curious because it is fundamental to its claim.
325.
I appreciate that it may well have been concerned (as it demonstrated with its disingenuous
argument) with the respondent terminating the contract for convenience and then not paying
the claim made by the claimant. It appeared to focus on the principle that it was entitled to
payment, and the respondent could not deny payment and then enriching itself as stated in
paragraph [600] of the application.
326.
I appreciate it was not submitting that it was claiming in restitution, but rather asserting that
I could not construe the contract on the basis put forward by the respondent because this would
result in that outcome.
327.
I agree that the contract cannot be construed to allow the respondent to terminate for
convenience and then not pay for the clause 37.3 and 37.4 claims. However, construction of the
contract for the claimant’s payment turns on its entitlement for out-of-pocket expenses under
this part of the claim, and it provided no submissions directly on this point.
328.
The definition of expense put forward by the respondent (albeit with any persuasive
authority support) that expenses should be limited to what the claimant had incurred and not
what it could charge up the line has some attraction in principle. However, it needs some
modifications because:
a. The claimant is entitled to those out-of-pocket expenses that it incurred and will incur
solely as a result of the termination. This means it may not yet have incurred the
expense, which is wider than just to what it has incurred;
b. Which it cannot otherwise recover or mitigate.
329.
In my view in this context, profit cannot be considered an out-of-pocket expense because it:
a. is something that the clamant can charge as its cost of doing business; and
b. it has not incurred that, nor will it incur, that component as an expense.
330.
Overheads in my view in this context are an expense because it is a cost incurred by the
claimant, or that it will incur, which it cannot otherwise recover or mitigate.
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331. The Dayworks are the only rates that have been put forward in this adjudication for out-ofpocket expenses and they value the work on the basis of time spent, materials provided, and
equipment employed (which are words used in the Dayworks definition in Schedule D. The
respondent basically took an all or nothing approach by not proffering its own rates in the
payment schedule, so I am left with the only Daywork rates to consider.
332.
s71 of BIF requires me to value the claim by calculation under the contract [subsection (a)],
or on the basis of the value of construction work and related goods and service supplied in
accordance with the contract [subsection (b)].
333.
For this termination claim I have to apply s71(b) of BIF, which then refers to s72 for the
principles of valuation which is identical regarding construction work and related good and
service as requiring
“(a) if the contract provides for the matter—in accordance with the contract; or
(b) if the contract does not provide for the matter—having regard to—
(i) the contract price for the work; and
(ii) any other rates or prices stated in the contract; and
(iii) any variation agreed to by the parties to the contract by which the contract price,
or any other rate or price stated in the contract, is to be adjusted by a specific amount;
and
(iv) if any of the work is defective, the estimated cost of rectifying the defect.”
334.
The Dayworks rates are stated in the contract, and whilst this is a clause 37.4 claim, it is
under the umbrella of variation claims, such that it fits within a rate can be adjusted by a specific
amount [under b(iii) above], and in my view profit which must be deducted.
335.
Mr Marx did not identify a profit percentage, when he engaged with Mr Schenck on markups
generally. He did refer to markups being 10 or 15%, and sometimes 20%. I cannot look at Mr
Roberts report, so I am left with the 10% figure put forward by Mr Schenck at paragraph [40(c)]
of his statutory declaration and the markup numbers referred to by Mr Marx, without him
specifically referring to profit.
336.
I am satisfied that the 10% figure can reflect profit. Accordingly, I will apply the Dayworks
rates for Labour and Plant less 10% to take off for the profit to value the out-of-pocket expenses.
337.
Insofar as the complaint about the use of 10% markup on invoice amounts, I note that the
contract provision states that the claimant may add a markup of 10%, so there is flexibility in
relation to this item.
338.
In my view, a percentage of markup on the invoices would be for overheads, and although
the respondent argued that the 10% included profit and overheads it provided no percentage of
each. It simply said any markup was not an expense.
339.
I have found that overheads are an expense in this context, and Mr Schenck at paragraph
[800] of the ASSD stated that the 10% was a markup and not profit as the claimant need to
process the invoice and incur off site overheads in doing so. I accept that this a reasonable
explanation, with any breakdown from the respondent on which I can make a valuation. This
means that the claimant is permitted to add 10% on to the invoices it has submitted because the
Dayworks provision allow this amount.
340. Having now valued the labour and plant out of pocket expense rates at 10% less than those in
the contract to remove the profit component and having accepted the 10% markup for the
invoices, I can now review each separate category.
341. I have also found as a general proposition that the costs were claimed solely by reason of the
termination. However, sometimes I believe I will need to check a claim to ensure that there is
the nexus between the costs and the termination. If I do not carry out the analysis, it is because I
am satisfied that they were incurred as a result of the termination.
342.
Therefore, the Dayworks rates for labour and plant will be reduced by 10 %, and the 10%
markup on invoices can remain, and the 10% reduction will be reflected in annexure LM1.
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Roundel - $188,708.80
343.
In relation to this claim, I briefly refer to the payment claim again, so that when the
application is considered, it will be evident if the claimant advanced other explanations for this
item that had not been previously argued.
Payment claim
344. At Tab D.7.11.8 the claimant provided a spreadsheet outlining how its costs had been derived
in which it:
a. referred to 2 Roundel invoices (which were attached later) to which it added 10% and
totalled the termination costs as:
i. $146,190 for the reclaim tunnel;
ii. $48,180 for the escape tunnel
b. subtracted the design costs totalling $10,800.20 for the two items that had been fully paid
from the tunnel costs; and
i.

added the plant labour and supervision costs for the unloading of the tunnel
segments totalling $5,139.00,

which totalled a total termination cost of $188,708.80.
ii. I also recall that in the payment claim on page 2 of the D.2 – concrete works direct
costs, for items D.2.10.16 and D.2.10.18, the claimant had subtracted $116,080.31 and
$49,967.05 for those two items respectively. The payment claim identified these
amounts as previously claimed at 50% which were for the steel arch reclaim
tunnel and the steel pipe escape tunnel;
iii. These deductions formed part of the overall deduction for D2 of $628,830.50 with
which the respondent had agreed.
Payment schedule specific reasons on page 2
345.

On page 2 of the detailed reasons, the respondent’s arguments were:
a. The respondent had already paid for the design and supply of the steel arch and steel
pipe tunnels;
b. The claim was for incomplete WUC for items D.2.10.15 through to 18 which was payable
under TableD.2(b), which contained fixed prices;
c. Those rates and prices were fully inclusive of all the claimant’s costs;
d. The invoiced costs were not incurred solely by reason of termination, but were rather for
the claimant’s obligations under the contract;
e. All amounts claimed were not out of pocket expenses;
f. There was no entitlement to supervision costs, and they were excessive;
g. Unloading costs were excessive;
h. There was no evidence that the TableD.7.11.8 had actually been incurred;
i. Clause 37.4 did not entitle a 10% markup on material invoiced costs, as there was an
allowance for overheads and profits in the Contract Pricing so that there was no
entitlement under clause 37.4.
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Application
346. In paragraphs [1055] through to [1061] the claimant referred to its overall entitlement for all
the termination costs supported by paragraphs [801] to [825] of ASSD and these issues had
already been ventilated in the payment claim.
347.
Mr Schenck explained that there was no other reasonable way of valuing the out-of-pocket
expenses and he had used rates already included in the contract which was in line with standard
industry practice.
348. He added that the 10% markup was in accordance with schedule D table D.3.3 and that
markup was not profit but represented an expense incurred for the site overhead expenses.
349. At paragraph [811] Mr Schenck referred to the repeated reasons in the payment schedule that
items had been paid for, as false.
350.
The application explained that the calculations, supported by the attached documents, were
divided into:
a. materials costs +10% markup for:
i. partially completed works;
ii. delivered to site only;
iii. supplied only;
iv. demobilisation costs.
b. Day works for labour in table D3.1;
c. Dayworks for plant and equipment in accordance with table D3 .2,
and these items had been provided in the payment claim.
351. From paragraphs [1062] through to [1064], the application dealt specifically with the Roundel
design and supply costs in support of the payment claim submissions and referred to paragraphs
[826] to [830] and [908] to [912] of ASSD in which:
a. from paragraphs [1062] through to [1064], the application dealt specifically with the
Roundel design and supply costs in support of the payment claim submissions and
referred to paragraphs [826] to [830] and [908] to [912] of ASSD in which:
b. Mr Schenck explained at [828] that there was no possible way to accurately value the
design and supply component in accordance with the D.2 schedule so that the roundel
invoices were provided, and the design components were then deducted.
c. He then referred to the unloading costs which were based on the actual time taken.
d. I note that Mr Schenck did not refer to the deductions in D.2 for the steel arch reclaim
tunnel and the steel pipe escape tunnel in his explanation for the calculation, but that
deduction was agreed by the respondent, so nothing turns on this omission.
352.

Response
This adjudication is extremely complex because:
a. the respondent’s payment schedule had overarching reasons, detailed reasons and then
alternative reasons to counter the claim;
b. the response included a significant number of new reasons which, after careful
consideration had to be dismissed; and
c. then every now and again, having focused on supporting its detailed reasons in the
response, the respondent would then refer to its alternative reasons,
all of which made it difficult to keep track of the myriad of issues.

353.
Paragraphs [1495] to [1554] of the response deal with this claim and I am now going to
summarise the objections rather than list them comprehensively as has been done previously
because:
a. the time to make a decision is always constrained.; and
b. the issues have become clearer because of the time spent on the material;
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c. I have already dealt with some of the objections when I considered the overall objections
to this claim;
d. however, if a new reason emerges, this will still be dealt with in more detail.
354.

The objections (which it expanded in [1505] to [1542]) were as follows:
a. firstly, the claim was not for out-of-pocket expenses but for services performed;
b. secondly, the claim was as a result of the obligation to provide supply;
c. thirdly, the claim was incurred prior to termination, so it cannot be solely as a result of
termination;
d. fourthly, it was not out-of-pocket as the claimant had been previously paid for the claims

355.
The respondent also countered the application submissions in paragraphs [1543] to [1550]
with some arguments that had already been outlined above, but added:
a. the claimant could not unwind the previous payment based on the Schedule of Rates,
credit it and then claim a higher amount. This is a repetition of its overarching reasons
argument;
b. that it had classified that the costs should be at Schedule of Rates, not costs plus margin;
c. [1543 reference to reason (c) and (d)], that if no specific rate was appropriate, a new rate
derived from the applicable agreed rate must be used to value the works. I consider that
this is a new reason not identified in the payment schedule;
d. In this same [1543(c) and (d)] reason, it referred to its alternative assessment in Enclosure
16 in which it said that it set out the appropriate rate to be used, which had been used by
the claimant in valuing previous claims. I will come back to this alternative reasons
argument shortly;
e. There was no evidence that the roundel invoices had been paid – i.e., incurred. I consider
that this is a new reason not identified in the payment schedule;
f. There was no evidence of when and how long the unloading works took or that the
Roundel invoices had been paid, and no day sheets had been provided.
356.
Turning firstly to the alternative reasons reference, and the assertion that they had used the
appropriate rates is problematic. I have already said that I have difficulty with the alternative
reasons. The foundation (which appears to have 2 limbs) of the alternative reasons approach
(identified in paragraph 2 of the payment schedule) was premised on the claimant advancing its
claim in the format contemplated by the contract under clause 37.3 and 37.4 (i.e. properly
advanced its claim) which I call the first limb, and that the claimant was not liable for the
offsetting claims which I call the second limb of the foundation.
357.
I have now found that the claimant had advanced its claim in accordance with clauses 37.3
and 37.4 of the contract, as it appeared to be a sensible approach to deal with the termination for
convenience and to allow the claimant payment in accordance with the contract. I therefore find
that the claimant has properly advanced its claim which is the first limb of the alternative
reasons.
358.
The respondent’s detailed reasons for non-payment in response to the claimant’s
methodology (which I found has properly advanced its claim) have been and will be considered
moving forward. To my mind it is inappropriate to consider the alternative reasons because it
appears to me that the respondent is now trying to make a positive assertion of the appropriate
rates to be used for these items, when it made no reference under its alternative reasons that this
was a basis for assessing the claim.
359.
I have yet to determine whether the respondent is entitled to its offsetting claims, which is
the second limb of the alternative reasons submissions. If I find that the respondent’s setoffs are
not claimable, thereby satisfying the second limb and I have already found the first limb has
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been satisfied, there appears to me that there is no basis of having to consider the alternative
reasons.
360. Furthermore, at paragraph 3 of the payment schedule, the respondent stated that its
alternative assessment did not entitle the claimant to payment of the amount of the alternative
assessment in a later adjudication. The respondent asserted that the claimant was only entitled
press the claim made in the manner made it in the payment claim that it sought adjudication of.
361. After giving this considerable thought, it appears to me that the alternative reasons do not fit
within the definition of a payment schedule. Section 69 of BIF provides the ingredients for a
payment schedule as follows:
“(a) identifies the payment claim to which it responds; and
(b) states the amount of the payment, if any, that the respondent proposes to make; and
(c) if the amount proposed to be paid is less than the amount stated in the payment claim—states
why the amount proposed to be paid is less, including the respondent’s reasons for withholding any
payment…”
362.
It appears to me that by asserting that the claimant’s claim was not properly advanced, and
then providing alternative reasons under a theoretical properly advanced claim, the respondent
was not responding to the payment claim that was made in its alternative reasons. In addition, the
payment schedule is to outline the amount the respondent is prepared to pay.
363.
Yet the respondent’s specifically states that that alternative amount is not claimable in a
future adjudication. It seems to me the alternative amount is not a proper payment schedule
because it is responding to a theoretically properly advanced claim and adds the rider that the
claimant is not otherwise liable for it.
364. To my mind, based on the reasoning above, the alternative reasons do not respond to the
claim made by the claimant in the manner it was made, which is the payment claim being
adjudicated, so I am not prepared to further consider the alternative reasons in this
adjudication.
365.
I must now return consider the contending issues that remain alive under this item.
366. I have already found that:
a. the Dayworks rates subject to the 10% discount reflect the out-of-pocket expenses; and
b. they were incurred solely as a result of the termination because of the manner in which
the claim methodology was employed; in which
c. the prior payment for incomplete or partially incomplete work was sensibly dealt with by
deducting those payments from the D.2 Schedule of rates because they could not
appropriately deal with the incomplete or partially incomplete work under the Schedule
of Rates, as I had previously explained; and
d. then those items were claimed as out-of-pocket expenses including allowing the 10%
markup on the invoices for the reasons identified above.
367.
It appears that deals with the four objections advanced in the response and the bulk of the
payment schedule objections. However, the respondent maintained its payment schedule
objections to the length of time taken for the unloading of the tunnel components, and the lack
of substantiation of them.
368. Mr Schenck reiterated that 9 hours was not excessive as 3 road trains were involved, and I am
prepared to accept that, because the respondent did not say why that time was excessive, just
that it should not have taken that long. I cannot rely upon a bare denial to make any other
assessment.
369. The lack of substantiation is another matter because it was put in issue in the payment
schedule and the claimant did not provide any supporting documents or explain why they could
not be provided. In this adjudication, if there is sworn evidence, in this case from Mr Schenck,
that an item was procured or an amount of time was taken, this may be sufficient for
substantiate the claim if the payment schedule is silent about the need for substantiation.
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370.
However, when the payment schedule puts the matter in issue, in my view the application
should engage with this issue and explain its substantiation and it has not done so in this case.
371. Accordingly, I am unable to accept the bare assertion in the table in Tab D.7.11.8 for the Franna,
operator, Dogman, Labourer, and Supervisor when it was challenged on this point, and provided
no response in the application, so I cannot value anything for those claims.
372.
I can therefore accept the Roundel invoices substantiate this claim, and the deductions of the
Schedule of Rates items for design were appropriate, but I am not prepared to accept the other
costs.
373.
This means that I value this claim at $183,570 and this is transferred to LM1.

TEI structural steel and HD bolts $539,179.42
374.
There is no need to consider the payment claim and payment schedule submissions about
this item because the claimant conceded that it had been paid.
Application
375.
At paragraphs [1067] to [1069] of the application, the claimant conceded that it had been paid
for these materials and that it did not pursue its claim for this item in the application.
376.
The claimant then went on to explain that this claim was the subject of the deed in which the
respondent was alleged to have undertaken to certify the full amount owing for the TEI steel.
377.
At paragraph [1074] the claimant asserted that the respondent had failed to certify the full
amount owing in the payment schedule and it had failed to do so, and that the respondent had
entered into a deed in bad faith. The claimant at paragraph [1076] then asserted it maintained its
entitlement to this amount the correct claim amount inclusive of the 10% markup was
$542,226.43.
378.
It is important for the parties to appreciate that the function of adjudication is limited to
deciding and adjudicated amount (if any), the due date for payment and the rate of interest
together with an allocation of the adjudicator’s fees.
379.
Accordingly, any contentious issues and circumstances surrounding the deed, and whether it
was adhered to or not is not something about which I need to make any finding unless it has a
bearing on the adjudicated amount. I turn to the response to understand the respondent’s
submissions.
Response
380. The respondent [1559] explained the reasons for the interim payment following receipt of the
payment claim and prior to issuing the payment schedule, and it referred to paragraphs [630] to
[671] of the JMSD for the circumstances surrounding the interim payment for the TEI materials.
381. At this stage there is no need to traverse these allegations by Mr Marx because the respondent
submitted [1561 & 1563] that the claim should be valued at nil.
My decision
382.
It appears that after the payment claim was issued, an arrangement for payment of these
materials was made, and the claimant has conceded the amount has been paid, so there is no
need to consider this item any further.
383.
The claim for TEI is valued at $0 and this is transferred to LM1.
Infrabuild – steel reinforcement $885,489.91
384. This claim relates to the supply of steel reinforcement in which the claimant provided some
tax invoices from:
a. Infrabuild amounting to $385,466.47 for 276.01 tonne delivered;
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b. Infrabuild for 19.97 tonne steel that was invoiced but not delivered of $8290.10;
c. 1 invoice from BE Steel Fixing for $93,987.43; and
d. 3 from Elite Metal Craft.
385.

In addition, the claimant claimed for labour costs associated with unloading:
a. 276.01 tonne of steel that was only delivered;
b. 127.44 tonne of steel that was delivered and prefabricated,
at the rate of $332.67 per tonne which had been calculated in claim item D.7.10. The

386. Finally, the claimant claimed for welding prefabricated steel which could not otherwise be
recovered amounting to $7,282.00.
387.
I note in the application [1079(e)] that the claimant reduced its overall claim to an overall
amount of $871,930.89 for the claim because it reduced the unloading cost from $147,497.89 to
$134,217.71 (based on 440.37 tonne x $332.67/tonne), which appears to be a recognition of a
calculation error in the unloading costs.
Payment schedule
388. This contained 13 reasons for non-payment, many of which have already been advanced, and
are sometimes repeated under a different guise.
389. I have previously rejected, and they are rejected for the same reasons in this claim. As I have
previously found, the claimant was entitled to provide its claim in the format provided, with
deductions being made to the schedule of rates for items that were incomplete or partially
complete, and then valued under Dayworks because it was the reasonable approach to take. The
Dayworks rates for labour in plant have been reduced by 10%, but otherwise are appropriate for
out-of-pocket expenses which had been incurred or would be incurred as a result of the
termination.
390. The issues that are different, and have not previously been dealt with include:
a. the claimant has been overpaid for this steel reinforcement in excess of the amount
claimed;
b. as to the delivered material they are to be valued under the schedule of rates;
c. it was unclear what the BE steel fixing claim related to and there was no evidence of the
material the subject of the claim;
d. the invoiced costs were not incurred by reason of the termination but rather under the
obligation to provide the services under the contract;
e. even if they were out of pocket expenses, which was denied, there is no evidence that
they have been incurred as a result of being paid by the claimant;
f. the labour claim for the unloading works were not out-of-pocket expenses and were
excessive considering the weight of steel alleged to be unloaded, and the inefficient
unloading work due to inappropriate resources;
g. the claimant is not entitled to payment for items which are not delivered to site – 19.97
tonne of Infrabuild steel;
h. it remained unclear what the costs claimed for BE Steel fixing related to, and they were
otherwise barred under clause 49.7(b) or alternatively clause 49.9(c);
i. there is no evidence that any of the amounts claimed in the table at D.7.11.10 had actually
been incurred.
391. Having found many new reasons for non-payment in the application, I thought it may be more
appropriate to analyse these objections at this stage because they are the reasons governing the
dispute, and where possible, reach a preliminary conclusion on them, subject to any application
and legitimate response submissions (only supporting the payment schedule reasons) that may
assist.
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392.
I am hoping this approach can allow the decision-making to proceed quicker. I will not
provide a listing of the application and response material under their respective headings in
order to save time. References to those submissions are made in the analysis, and if no reference
is made to specific response submissions, the reason for doing so, is that I have already found
against the respondent on that point, or it was not considered because it was a new reason.
My analysis
393.
The assertion that the claimant has been overpaid for steel reinforcement, to my mind ignores
that the claimant deducted those payments from the schedule of rates and then revalued them
under clause 37.4. It does not appear to be a valid objection.
394. The delivered material having to be valued under the schedule of rates has already been
rejected by me because in my view they do not apply to incomplete or partially complete work
for the reasons already identified. It does not appear to be a valid objection.
395.
As to the alleged lack of clarity about BE steel fixing invoice, I note the invoice refers to the
project in claiming the amount of $93,987.43, and BE steel fixing also claimed for works involving
prefabricated steel, which was not claimed by the claimant under this item. The respondent does
not deny that BE steel fixing was involved in the project.
396. Mr Marx [401] said nothing about BE steel and merely stated that the claim for unloading
was entirely unreasonable, and then proffered a figure of 1 hour per 20 tonnes of rebar. I cannot
consider this estimate because it is not in support of any amounts suggested in the payment
schedule.
397.
Mr Stevens provided a comprehensive review of this claim as part of his statutory
declaration, and he had an intimate knowledge of the project. He was the contracts manager and
was involved in the payment schedule and the response. However, again I have to be careful as
to the extent his material can be allowed, because his evidence must be confined to being in
support of the payment schedule.
398. He provided a background to the FRP table [43] and previous payment claims, and how the
parties had agreed to a prorata percentage for incomplete work [39], presumably in support of
paragraph [1585] of the response, but this agreement was not referred to in the payment
schedule.
399. The respondent in the response tried to rely upon an agreement to value incomplete work at
paragraphs [1612(b)], [1626] and [1639] and I cannot have regard to them because this agreement
was not referred to in the payment schedule. Had the respondent done so, the claimant would
have been in a position to respond to it, so that reference to this agreement at this late stage
constitutes an ambush and is disallowed under s82(4) of BIF.
400. The FRP table was identified in the response [1587] and [1597], with the latter referring to Mr
Marx’s paragraphs 36-43 and attached at JM-06. That table was not referenced in the payment
schedule, and I could not find any reference to it in the schedule, so I cannot consider this
evidence.
401.
He acknowledged that BE steel were working on the project [149] but complained that the
invoice did not explain whether it is for supply or labour to fabricate or install, or a combination
of both.
402. With respect I do not consider that it was necessary for such an explanation to be given
when the procedure was to claim for invoices for an item, provided any previous payments for
steel reinforcing in this case had been deducted. It was not as if the claim had to delineate
between the activities, because it was not claiming against a schedule of rates.
403. Mr Stevens referred to Enclosure 16 which he says he provided to assess Items D.7.16 and
item D.7.11 of the payment claim, in support of submissions [1602] and [1603] of the response.
404. Whilst Mr Stevens does not state that Enclosure 16 is an alternative assessment, there is no
reference in the detailed reasons in the payment schedule for enclosure 16 to be used for
alternative calculations/valuation of this item. Had the respondent meant enclosure 16 to be the
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basis for alternative valuations for this item, I consider it was imperative to draw attention to it
in the payment schedule, so that the claimant had the opportunity to address this in its
application. The respondent’s failure to do so, and then to now rely upon enclosure 16 for
valuations is another example of an ambush, which is disallowed under s82(4) of BIF.
405. I have already rejected the alternative assessment for the reasons provided above, and to rely
upon it for valuation of this claim is not allowed because I find it is a new reason.
406. In dealing with the alleged lack of clarity as to what the invoice related to, Mr Schenck [868]
explained that the invoice amount was for the prefabricated steel completed prior to
termination, but for the terminated works that could not be recovered under the D.2 schedule of
rates. This is consistent with the methodology employed by the claimant for these clause 37.4
claims which I have found is the reasonable method to make clause 37.4 claims.
407. I find that there is sufficient nexus between that invoice from an acknowledged
subcontractor, the claimant, and the project to substantiate the claim, so I reject this reason.
408. The “solely by reason of termination” issue has already been dealt with by me on the basis
that the claim as been made because the contract was terminated, and the mechanism employed
by the claimant to make the claim is implicitly because of the termination.
409. The argument that the expenses had not been incurred, as a result of being paid by the
claimant, is not an argument I understand. I find that having been invoiced by the respective
businesses for steel reinforcement on the project, the claimant is entitled to submit the invoices
as part of its payment claim. Whether or not the expense had been incurred by then, the
claimant’s entitlement under clause 37.4 is for expenses incurred or will be incurred such that
providing the invoice to my mind fits within clause 37.4 as, at the very least, the invoice amounts
will be incurred, as they relate to an expense on the project. I therefore reject this reason.
410.
The complaint about the labour claim not being out-of-pocket, without any further
explanation, is rejected because the claimant has asserted that labour was required for the
unloading of the steel, and I am satisfied that this was necessary. The argument that it is
excessive having regard to the weight of the steel and the inefficiency of the claimant does not
take the respondent anywhere because it had not asserted any amounts that it considered were
appropriate for this work in the payment schedule.
411. The claimant not being entitled to payment for items which are not delivered to site which was
19.97 tonnes of Infrabuild steel. Mr Scheck explained [870] and [871] that it was directed to leave
offsite material in an offsite fabrication yard. He said that although 19.97 tonne was produced by
Infrabuild, only 5.805tonne was invoiced.
412. Whilst Mr Stevens produced a whole series of analyses (which are very comprehensive) about
the reinforcing steel in support of enclosure 16, I cannot have regard to them because the
payment schedule did not challenge the quantum of the amounts claimed, by stating the actual
figures should have been a lower value with explanations at what that amount should be.
413. As to the BE Steel fixing claim otherwise barred under clause 49.7(b) or alternatively clause
49.9(c), the claimant responded in the application [1224] to [1229] in which it explained the
clause was not operative not the least because the claim was made within the 30-day period
required by the clause. The respondent has provided no submissions in support of this payment
schedule reason in the response for this item, so it appears as if it is no longer being pressed, so it
is not considered further.
414.
As to the no evidence the amounts in Table D.7.11 had actually been incurred argument, this
appears to be a re-agitation of the not incurred argument, which I have already rejected. The
invoices are attached, which I find is sufficient.
415. This is a significant claim item, and I must be satisfied that the claimant has discharged its onus
once the valid respondent’s challenges in the response have been dealt with, and I turn to each
category of claim in Table D.7.11 for the reinforcing steel.
Item 1 Infrabuild steel produced but not delivered
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416.
The respondent complained at [1616] of the payment schedule that the claimant had not
provided invoice no 6142751 to support this claim. I find that there is no invoice and given that
the claimant is relying on an invoice to make this claim, I cannot allow it.
417. This means this item 1 is valued at nil at that amount is transferred to LM1.
Item 2 Infrabuild steel delivered but not installed or fabricated
418.
The respondent [1623] referred to Mr Stevens’ declaration from paragraphs [112] to [145] in
support of the response submissions to which I refer below.
419.
Before doing so I need to address the assertion at submissions [1628] to [1629] that the
invoice dates were invoiced and delivered prior to termination. I presume this is in support of its
argument that the claim was not solely as a result of the termination. To my mind the timing of
the invoices did not detract from the methodology employed by the claimant to claim for this
work. It simply subtracted any previous payments for full steel reinforcement and then relied
upon the invoices for payment because of the termination.
420. The reason in paragraph [1630] of the response covers territory that was not identified in the
payment schedule, so again must be rejected.
421. I turn to Mr Stevens declaration in which he challenges the invoices and then provides
comparisons and calculations and some tables to demonstrate that there is a discrepancy
between the total Rebar quantities and the amounts invoiced by the claimant.
422.
I have been unable to find any reason in the payment schedule regarding invoice
discrepancies and amounts claimed for the submissions of Mr Stevens to be considered properly
made in support of the payment schedule. Accordingly, I am unable to have regard to them.
423.
I am satisfied that the Infrabuild invoices for this item were provided to substantiate this
item as an out-of-pocket expense to which the 10% markup could be applied in accordance with
my previous reasons.
424. I therefore value this item at the claimed amount of $424,013.12 and this is transferred to
LM1.
Item 3 Infrabuild steel delivered parts prefabricated
425.
The adjudication response relies upon the identical reasons as for item 2 and again relied
upon Mr Stephen statutory declaration.
426. I reject those submissions for the same reasons as I have found for item 2 above and I value
this item at $193,186.58 and this is transferred to LM1.
Item 4 BE Steel fixing
427.
The adjudication response [1647] through to [1657] again relied upon Mr Stevens declaration
paragraphs [146] to [158].
428. At paragraph [1650] the respondent reiterated its payment schedule objection that it was not
clear what work or services the claim was for.
429. I have already referred to Mr Schenck’s explanation at paragraph [868] of his statutory
declaration and have been satisfied that it relates to the project. I agree that the invoice does not
clearly provide that it was for 11.89 tonnes of steel, so I cannot accept the application paragraph
[1205]. However, I’m still satisfied that it relates to this project, and I have already found that BE
steel was a subcontractor which was admitted by Mr Stevens such that by inference it was a valid
invoice for steel reinforcement.
430. Accordingly, I am satisfied that the amount of $103,386.17 is claimable and I transfer that
amount to LM1.
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Item 5 labour for unloading steel
431. I have already found the payment schedule, apart from denying the out-of-pocket expenses
argument which I have rejected, merely said that the claimant’s claim was excessive considering
the weight of steel and the inefficiency of the claimant’s resources.
432.
Accordingly, in my view the response reason at [1663] and [1664] that the valuation
complaint about the $332.67/tonne x 403.45tonne not being a measure of the out-of-pocket
expense and it should be measured by reference to the salary paid to a labourer, without
identification who performed the unloading work and what their salary was, is not properly
made in support of the payment schedule and must be rejected. There was no challenge to the
$332.67/tonne rate used for this item – just that it was excessive, with no alternative calculations
provided.
433.
Had the claimant been apprised of these objections in the payment schedule, it would have
been in a position to provide this detail about which the respondent now complaints.
434. In addition, the paragraph [1666] response submission is also not in support of the payment
schedule because it’s referring to calculations that were never put in issue and must be rejected.
435.
Accordingly, I am satisfied that the claimant has an entitlement to payment. However, I have
already found that the Dayworks rates must the reduced by 10% to exclude profit and I am not
satisfied that the claimant is then entitled to a 10% on to its “invoiced amount” because there is
no evidence of an invoice, and even if there was, I am not prepared to add an overhead to such
an invoice amount as the focus is on the “out-of-pocket expense”.
436. The labour (and Franna) rate derived in D.7.10 was $332.67/tonne which was calculated in the
table behind D.7.10.6 as $499.00 hourly rate, which was then applied to a rate of 1.5 tonne per
hour resulting in a figure of $332.67/tonne.
437.
I reduce the labour (and Franna) rate to $449.10 (to exclude the profit component of 10%)
which when divided by 1.5 tonne per hour results in a rate of $299.40
438. I perform the calculations for the 2 labour amounts as follows:
a. 276.01 tonne x $299.40/tonne
=
$82,637.39
b. 127.44 tonne x $299.40/tonne
=
$38,555.36,
which are the adjudicated amounts for this part of the claim which are transferred to LM1.
Item 6 Elite metal craft welding
439. The only payment schedule reason was that this claim was not an out-of-pocket expense and
I have rejected that reason.
440. From paragraphs [1667] through to [1674] the response refers to reasons and relies upon Mr
Stevens declaration paragraphs [159] to [168], none of which in my view overcome my finding
regarding out-of-pocket expenses in the 10% markup, and otherwise were new reasons which
must be disregarded.
441.
Accordingly, I am satisfied that the amount of $8,010.20 is payable and is transferred to LM1.
Fusion – earthing and electrical $104,535.05;
442. The payment schedule asserts that the respondent has already paid $201,532.65 for the
materials and work the subject of this claim.
443. This does not appear to be contested because those items have been identified in the D.2
direct costs claim under the previous claim column.
444. What appears to be an issue is whether the Fusion invoice was for incomplete work, which
was claimable under clause 37.4, with the proviso that if incomplete work had been previously
paid, then it would be deducted in D.2.
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445. I note that Mr Schenck, at paragraph [872], said that the claimant had deducted the amounts
for incomplete works in the D.2 schedule, and Mr Marx correctly identified at paragraph [407] of
his statutory declaration that no credit had been applied in the payment claim.
446. The failure to credit any amounts is not an issue in the payment schedule as the payment
schedule merely stated what amounts it had paid for those items. Accordingly, the failure to
credit should not be considered by me in this adjudication.
447. In any event, it is open to draw the inference that all those items for which payment had
been made were for completed work because the largest component that had already been paid
was item D.2.18.17 amounting to $146,722.94. This amount was nearly 5 times what had been
initially envisaged at contract commencement, which supports the inference that a lot more of
these clamps were needed.
448. I note that the claimant claimed an additional amount of $16,632.56 for this item which was
not the subject of a deduction so that I can draw the inference that it was for completed work.
449. The items which were the subject of the photographs did not force the respondent in the
payment schedule to conclude that these items had already been paid for. I draw the inference
that it could not do so
450. Other reasons in the payment schedule have already been dealt with previously and I reject
them for the same reasons as above.
451. However, the respondent stated that entitlement for payment for items actually delivered to site
was a requirement under the contract. That submission fails to take into account the direction
by the respondent to have the materials remain in off-site fabrication yards which the claimant
complied with. In addition, to complain that the storage costs could have been avoided if the
claimant had delivered the materials to site does not take into account the direction to have
them kept at off-site fabrication yards which is what Mr Schenck said at paragraph [874] of
ASSD.
452.
The battery crimper complaint does not withstand Mr Schenck’s observation that the tool
was required to complete the work under the contract and would ordinarily be factored into the
rates, but upon termination that was not possible. In my view it is a tool, the cost of which could
not otherwise be recovered because of the termination.
453.
In the response to paragraph [1704] to [1707] the respondent objected to the freight fees, but
they were not an objection in the payment schedule, so again they must be rejected.
454. In the response, the respondent referred to the Roberts report insofar as substantiation is
concerned. Substantiation was not raised in the payment schedule as an objection, so I am
unable to have regard to Mr Roberts report because it would be introducing new reasons.
455.
The payment schedule complaint that the claimant had no entitlement to claim for
quantities of materials in excess of what was specified in the contract again cannot withstand the
comment from Mr Schenck [876] that the schedule of rates were only estimates and they were
procured to complete the scope of works.
456. I have already observed that there were at least five times the number of clamps provided
such that the amounts in the schedule or rates were evidently an underestimate.
457.
I am satisfied that the claimant has demonstrated its entitlement to the claim of $104,535.05
based on the invoices provided to which the amount of 10% was entitled to be added. This
amount is transferred to LM1.
Perishable materials $34,000.45;
458. The claimant provided a table of perishable materials with reference to invoice numbers and
attached some invoices.
459. I was unable to reconcile quantities in the table with the invoices that were provided because
they did not match.
Chris Lenz

Page 50 of 136

Adjudication no. 1147200: Civil Mining and Construction Pty Ltd v Ravenswood Gold Pty Ltd

07/03/2022

460. I did not find that Mr Schenck’s explanation in paragraph [880] of assistance in reconciling
these items, nor in explaining what materials expired.
461.
I am obliged to value the claim in accordance with s72 of BIF and there is insufficient cogent
detail upon which I can make any valuation that reflects the value of construction work and
related goods and services that has been carried out.
462. Mr Marx in paragraphs [419] through to [435] reviewed the claim and supported the payment
schedule assertion that, “There is no evidence of the remaining quantities of the items listed in
D.7.11 .12 and the full invoiced amount is not an accurate measure of the value of the quantities that
remain.”
463. I agree with this reason and therefore reject the claim because it has not been properly
substantiated.
464. I value this claim at $nil and this amount is transferred to LM1.
Survey Works $33,720.50;
465. The claimant tabulated the survey costs into modelling costs, mobilisation and final pickup
all provided by GMC survey
466. The modelling costs claimed were $25,789.50 based on 260.5 man-hours from which 25% was
deducted for the general works complete across the project. The claimant had deducted 93 hours
from this totalled for drawing revision updates which will claimed elsewhere.
467. However, the invoice number reference was “various” and no invoices to support that
amount were provided. The 353.5 man-hours identified was in an email dated 26 June 2021 from
Chris Brannock of GMC surveys.
468. There was a claim for mobilisation costs of $250, and the final pickup of $6960.
469. The payment schedule stated that there was no invoice supporting the amount of $25,789.50
and that the costs claimed are part of the supply.
470. Mr Schenck from paragraphs [881] through to [884] explained the calculations but did not
explain the lack of an invoice to enable one to calculate the amount.
471. The invoice identified and attached was #5038 which provided a quantity of 217.5 hours
identified in timesheets plus a mobilisation cost of $250, but it was only relied upon for $7,656.00
of the claim.
472.
It is not clear from that invoice where the final pickup amount of $6,960 is derived. I
presume that relates to 58 hours at $120 per hour, but this has not been indicated on the invoice
to allow the respondent to make a proper assessment.
473.
I appreciate that these costs needed to be recovered because they were not otherwise
claimable given the contract was terminated. However, in my view the claimant needed to
provide more clarity about the claim amounts in circumstances where the invoices did not
reflect the amounts claimed. I therefore find that the claimant has failed to substantiate its claim
in any meaningful way which could have allowed me to value the claim in accordance with s72 of
BIF.
474. Accordingly, I value this claim as $nil and this is transferred to LM1.
Labour $375,079.30;
475.
This is one of the bigger claims under the termination costs category and is based on the
labour costs associated with the termination under clause 37.4 of the contract. The claimant has
divided its claim into several categories which were tabulated behind Tab D.7.11.14 as follows:
a. claimant labour 12 June to 20 June
b. notice period costs
c. redundancy payments
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d. demobilisation of CJM and Hawthorn
$3644.00,
and it provided additional tables identifying each person’s hours on each day for the 12-20
June period, with their respective costs; and for the notice period the table listed each
person’s hours and the costs for the period. The redundancy payments were tabulated in the
D.7.11.14 table
476. I randomly checked that the tables had utilized the Dayworks’ rates and that I was able to
correlate the times claimed, and took Bradley Butler, Daryl Hopgood and Jamie Rerekura at
random who were on both tables and found they had been given their designations in a table:
a. Bradley Butler was charged at $81.00 per hour in the notice period table, and in the 12-20
June table he presumably worked 10 hours on 4 days and 8 hours on the 13th and 2 hours
on the 17th of June. These Dayworks rates were for him as a plant operator as claimed;
b. Daryl Hopgood was charged at $104 per hour in the notice period table, and in the 12-20
June table he presumably worked 10 hours on 5 days and 8 hours on the 13th of June and
not on 17th June. The Dayworks were for him as a formworker as claimed;
c. Jamie Rerekura was charged at $77.00 per (as a labourer) hour in the notice period table,
and in the 12-20 June table he presumably worked 10 hours on 2 days and 8 hours on the
other 2 days. H
477.
The redundancy table had the comment, “Due to early termination of the contract, staff may
be required to be made redundant if suitable other duties cannot be found, the relevant total is
reflective of the minimum out of pocket expenses which will be incurred. The figure includes
applicable redundancy weeks under the National Employment Standards, the relevant rates utilized
are the approved Dayworks rates and so no 10% markup has been applied.”
478. It appears that the redundancy payments claim was foreshadowing the minimum worst-case
scenario, but the words staff may be required to be made redundant leaves things somewhat up in
the air. I now turn to the payment schedule to list the objections because this claim warrants a
close review of the objections and claimant’s submissions to discern what is precisely in issue.
Payment schedule
479. The respondent’s reasons for the 12 June to 20 June period included the out-of-pocket
expenses solely as a result of termination, the 10% markup was not an out-of-pocket expense. For
my reasons already stated above, I reject those reasons for non-payment.
480. Having read the response in formulating the decision on this claim, the respondent
complained about lack of timesheets et cetera. It springs to mind that nowhere in the payment
schedule did the respondent say that it required timesheets or details of what each person was
doing on each day, so I am not prepared to consider those submissions in the response [1774] to
[1775] complaining about this lack of information.
481.
Turning back to the payment schedule reasons, the respondent argued that the costs of
demobilisation were included in the contract price and should be limited to $64,477.24.
482. Insofar as the notice period costs were concerned, they were:
a. not out of pocket expenses (and dayworks not a true measure), and even if incurred, were
not incurred solely as a result of the termination;
b. no evidence that those amounts have been paid;
c. no evidence of actual termination of the personnel;
d. dayworks rates are not indicative of actual notice period costs.
483.

As to the claim for redundancy payments:
a. it was premised on the basis that staff had been made redundant;
b. there was no evidence that any of the staff had been made redundant;
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c. the claimant was not entitled to future out-of-pocket expenses;
d. none of the staff had been made redundant at the time of progress claim and so those
expenses have not been incurred;
e. for any staff that had been made redundant, the daywork rates were not the daywork
rates were not a true measure of each employee’s entitlement;
f. the claimant could have mitigated its loss by redeploying staff to other work.
484.

As to the CJM construction claim:
a. the invoiced amounts are for work included in the supply;
b. the claimant’s entitlement was limited to valuation by reference contract price;
c. the costs of demobilisation were not an out-of-pocket expense and should have been
included in the lump sum D.1.3.1.

485.

As to the Hawthorn claim:
a. they were not an out-of-pocket expense;
b. sufficient notice was given to avoid any minimum costs.

486. The reason for listing these payment schedule reasons in more detail was to again make it
easier to eliminate new reasons that may emerge in the response which was comprehensive from
paragraphs [1766] through to [1868] and which included references to the declaration of Mr Marx
from paragraphs [447] to [463] and Mr Roberts’ expert report.
487. I had to return to this earlier more comprehensive analysis for this important claim because I
have previously found a significant number of new reasons in the response, and this appears
likely in this claim.
488. In this adjudication there is a significant amount of material provided by the respondent in
its response. There are comprehensive statutory declarations from several of its personnel
together with expert reports from eminent experts. These have been provided ostensibly in
support of the payment schedule. I need to restate why I think it of fundamental importance in
this adjudication that the payment schedule had to identify the reasons for non-payment
because:
a. as the claimant submitted at paragraph [145] of the application by reference to
Protectavale15 and the judgement of Finkelstein J that:
“The payment claim and payment schedule define the issues in dispute between the parties
which the adjudicator is to resolve. Thus, they limit the points which may be the subject of
submissions to the adjudicator…”
b. These two documents therefore provide the framework for the dispute and the
application and response merely amplify and drill deeper into the issues that have been
clearly circumscribed by the payment claimant payment schedule. Neither the
application nor the response can wander outside that framework because those
submissions are not properly made in support of the payment claim or payment schedule
respectively, which is the touchstone of s88(2)(c) and (d) of BIF;
c. Furthermore, any new reasons are prohibited by s82(4) of BIF, and I am prevented by
s88(3)(b) from having regard to them.
489. I have had to maintain vigilance when looking at the adjudication response and the materials
in support of it, particularly when early on in the decision it became clear that the response was
peppered with new reasons.
490. The respondent may well be correct in its objections raised in the response to the merits of
the payment claim (about which I make no finding) but it is fundamental that deviations from
15

Protectavale Pty Ltd v K2K Pty Ltd [2008] FCA 1248 at [6]
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the payment schedule reasons cannot be allowed because it infects the entire adjudication
process.
491.
I have already found new reasons in [1774] to [1775] which must be ignored, so this process
appears to be the only way in this claim again that I can determine the real issues in this
important claim by a process of elimination.
492. This termination costs claim is the largest claim in the adjudication and has required me to
carefully and closely analyse the material that has been provided with particular emphasis on the
response, and the reasons identified in the response together with the supporting material. I had
earlier also applied that same level of scrutiny to the preliminaries and indirect costs in D.1 to
ensure that the decision has been based only on the material to which I may have regard.
493. The close comparison between the payment schedule and adjudication response from the
respective reasons in both documents which were listed (in summary form) was necessary to
ensure not only that no new reasons were allowed of which there were many, but also that
response objections in support of the payment schedule could be considered. Applying this
degree of scrutiny has been a time-consuming task because of the number of new reasons that
emerged.
494. I envisage that there will be insufficient time to continue to follow with the same degree of
scrutiny moving forward with the rest of the claims because this is, after all, an adjudication
about which Palmer J in Multiplex16 at [76] held that, “a payment claim and payment schedule
should not, therefore, be required to be as precise and as particularised as a pleading in the
Supreme Court. Nevertheless, precision and particularity must be required to a degree reasonably
sufficient to apprise the parties of the real issues in the dispute.”
495. I expect to maintain this same scrutiny for the claim items D.7 .1 and the combined D7.3 to
D.7.6 claim, but thereafter, in order to complete the adjudication in the extended time provided,
the degree of scrutiny will mean less listing of reasons to discern carefully the extent of the new
reasons, which are evident throughout the response, and more focus may be placed on the
payment schedule reasons alone (with referral to the response for only those legitimate
submissions), because that is where the dispute lies. This is not to say that new reasons will be
allowed in, but the explanation for excluding them will not be as comprehensive.
496. I turn to the application.
Application
497. The application dealt with this item at paragraphs [1087] to [1090] and [1370] to [1419] which
contained a significant number of submissions including responding to the numerous payment
schedule objections.
498. In summary, the early submissions identified the need to immediately cease supply and
redeploy staff without the normal human resources closeout procedure. It emphasised that it
would incur costs in terminating or redeploying staff.
499. The later submissions focused on responding to payment schedule and were comprehensive.
500. I will refer to the response and then come back to the applications submissions where
necessary, to deal with the matters clearly in issue.
Response
501. The response was comprehensive from paragraphs [1766] through to [1868] including references
to the declaration of Mr Marx from paragraphs [447] to [463] and Mr Roberts’ expert report. It
divided the claim into the categories, Labour 12/06 to 20/6, notice period claim, redundancy, CJM
and Hawthorne claims and I will consider those relevant submissions under those headings
Labour 12/6 to 20/6

16

supra
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502.
I have ignored the complaint about substantiation and about the use of Dayworks rates for
the reasons already provided.
503.
The respondent argued that the claimant could have disclosed what actual expense it
incurred for each salaried employee and chose not to, and that it was impossible to disentangle
what proportion of the claim without the salaries and wages of the employees. This complaint
was not in the payment schedule, so I cannot consider it.
504. The respondent then referred to its alternative position and Mr Roberts’ report. I have
already found that I cannot consider the alternative valuation, so I cannot consider those
submissions.
505.
The application stated that the claimant had fully demobilised from the site by 18 June 2021
506. I am satisfied that this claim has been substantiated as the table identified the personnel and
costs for the period when termination had suddenly occurred, and none of the payment schedule
reasons have been made out. The costs were valued at the Daywork labour rates, and I have
found that they must be discounted by 10% to remove the profit component.
507.
Accordingly, the adjudicated amount for this period is $67,232.90 x 90% = $60,509.61 which
is transferred to LM1.
Notice period
508. The response included the inappropriate Dayworks rate and out-of-pocket expense
arguments which are rejected on the basis of my previous reasons.
509. In support of the no evidence that the termination payments had been made, or evidence of
termination, the response at [1796] to [1801] repeated these submissions and said they were
matters that needed to be addressed in the application, and they had not been substantiated. It
added at [1811] that the claimant had admitted that no person had been terminated.
510. Mr Schenck at paragraphs [887] to [889] in response to the payment schedule highlighted that
the termination clause (clause 37.4) allowed for expenses that the claimant “will incur”, and that
at a minimum the claimant would incur the staff redundancy payments. He added that one
member of the project team had been made redundant.
511. The application submissions at paragraph [1090] was the only one addressing this complaint and
asserted that the costs were for terminating or redeployment, and also referred to Mr Schenck’s
paragraph [919]. Mr Schenck here explained his calculations and asserted that the expenses were
for termination or redeployment.
512. There is no evidence of termination, apart from the one unidentified person that Mr Scheck
mentioned which does not assist me, so I find that no termination occurred. Therefore, the
complaint that there was no evidence of termination and payments for termination does not
disqualify the claim because the expenses also cover redeployment, and the respondent took no
issue with redeployment, only termination.
513. To my mind, clause 37.4 fits squarely within this claim because termination had consequences
for the claimant, and one is redeployment of its project staff.
514. The response then went on at [1812] to [1814] and traversed the claimant’s enterprise bargaining
agreement and drilled into specific personnel rates, and then asserted that redeployment was not
an out-of-pocket expense and then referred to Mr Roberts’ report confirming that the entire claim
was unsubstantiated.
515. None of those issues had been raised in the payment schedule so they are ignored.
516. Mr Roberts’ report confirming it was an unsubstantiated claim, but his conclusion at [386] was
based on the claim being unsubstantiated, which had concluded his analysis which was premised
on the claimant providing documents to substantiate the termination, which I can allow because
this was in issue; but then he referred to his assessment about redundancy, and that I cannot
allow because redundancy was not in issue.
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517. Given that the respondent did not challenge redeployment entitlement, and there are no other
live issues raised in the payment schedule, and that the claimant could claim for expenses it
incurred, or will incur, as a result of redeployment, I will accept this claim.
518. Again, I have to reduce the amount claimed to eliminate the 10% profit in the rates, so my
calculation is $73,292.00 x 90% = $65,962.80 and this is transferred to LM1.
Redundancy payment claim
519.I have closely examined the material in support of and against this claim, and it cannot be
accepted because:
a. the foundation of the claim initially was premised on the possibility of redundancy. The
comments section to the claim stated ,…may be required to be made redundant. The
payment schedule did not challenge the “theoretical nature of this claim”, so I make no
finding about it;
b. the payment schedule took issue with this claim and stated that there was no evidence of
staff having been made redundant; and
c. Mr Schenck did not provide evidence of this having occurred, and neither did the
application.
520.
I appreciate that clause 37.4 refers to expenses the claimant will incur, which allows a
temporal ingredient to qualify this expense. However, at the very least the claimant needed to
provide evidence of termination because in my view that is the foundation of this aspect of the
claim.
521. If personnel had been terminated, but the redundancy payment had not yet been made, that
would still allow the claim because it may still have to be paid. Given that there is no evidence of
termination, I cannot find a redundancy so I value this claim amount as $nil and this amount is
transferred to LM1.
CJM & Hawthorne claim
522.
The claimant provided the invoices in support of the 2 subcontractors, and Mr Schenck
explained that the sudden termination on the Friday meant that these subcontractors had to be
terminated.
523.
To my mind these expenses are directly related to the termination, and the payment
schedule objection that those costs should be included in the cost of the supply, or that
sufficient notice was given to avoid the minimum costs, does not detract from the claimant’s
entitlement for this claim, and I transfer the claim amount of $4,008.40 to LM1.
Plant $45,108.65
524.
The payment claim tabulated all the expenses relating to this item with invoices in support
of them.
525.
The payment schedule reasons repeated the standard, not out of pocket, costs should be
included in the demobilisation item in the schedule of rates, not entitled to 10% markup, none of
which are valid reasons because of my earlier finding. To my mind the sudden need to
demobilise is not an expense that falls within the schedule of rates where demobilisation
connotes an orderly process with plant moving off site progressively, so the schedule of rates is
not applicable.
526.
One other reason was that the claimant had not been directed to demobilise hired plant and
equipment.
527.
Mr Schenck acknowledged that this direction was received and explained that not all hire
companies were amenable to doing so, and he provided evidence of his request to the
companies, and as a result some hire companies immediately removed their plant.
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528.
The response supported the payment schedules reasons which I have rejected. It then drilled
into the payment claim to challenge the Franna expenses, and I cannot allow this because it is a
new reason. Given Mr Roberts’ report is in support of the application reasons which I have either
found against, or rejected as new reasons, I cannot consider it for this claim.
529. I am satisfied that these are claimable clause 37.4 expense, and the full amount is claimable
as the adjudicated amount, apart from the Franna amount of $2,130 having to be discounted by
10% to remove the profit component resulting in an amount of $44,895.65 and it is transferred to
LM1.
Travel costs $33,248.11
530.
The claimant tabulated its travel costs for its personnel with supporting invoices from
Corporate Traveller for its costs as a result of the termination.
531. The payment schedule objections included the objections that I have found are not valid for the
reasons I have already decided. Insofar as the assertion that they formed part of the schedule of
rates, those rates again were for orderly and progressive movement of staff from the site and not
for a sudden departure all together, so the schedule of rates do not apply.
532.
At (c) the schedule stated, “the basis of the change fees are not clear to the Compony, but in
any event, all of these are charged after the notice of termination so they could have been avoided.”
533.
Mr Schenck at [892] explained that the change fee was charged because the claimant had a
standing agreement with its travel agent, who then charged the fee because of the sudden need
to change the bookings
534.
The schedule also challenged the CJM fees, and Mr Schenck stated that they had been paid.
535.
The response reiterated the schedule objections which I have rejected and then challenged
the table D.7.11.8 dates and asserted they were not the date of the invoices, but this was not put
to the claimant in the payment schedule and are therefore disallowed as a new reason.
536.
I am satisfied that these costs were incurred as a result of the termination and could not
otherwise be recovered, and I value this amount as $33,248.11 and transfer it to LM1.
Non-recoverable works $624,723.12.
537.

This claim for $624,723.12 is significant and covers the following categories as tabulated:
a.
b.
c.
d.
e.
f.
g.

temporary work effort
Lynskey temporary works
Pat Kwan temporary works
AWES subcontract estimation
variation claim preparation (various)
legal advice
Sydney tools

$429,606.45;
$1520.00;
$1100.00;
$20,735.00;
$88,649.00;
$13,037.20;
$70,075.47.

538.
The temporary work effort claim had an attached ‘termination temporary work effort’
spreadsheet which tabulated the claim into the following discrete areas with an explaining
rationale percentage complete comments column:
a.
b.
c.
d.
e.
f.
g.
Chris Lenz

primary crusher wall forms
reclaim wall forms
pedestal forms
loading area preparation
moisture conditioning
scaffolding, edge protection, temporary works & access 1a – 9a
ditto for 1b to 9a
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$24,486.00.

539.
The claimant then provided a table for each category identified above in which the total
costs for these items was derived, and then a percentage of that amount was placed in the
spreadsheet above, with typically an assertion that the works were only 25% complete, thereby
claiming 75% of the costs.
Payment schedule
540. The payment schedule broke up its reasons under the claimant’s claimed headings. Given the
variety and the magnitude of this claim, I have listed the reasons to make comparison easy with
the response reasons. I have already previously rejected the “not out-of-pocket expenses incurred
solely as a result of termination” reason, so they are not listed:
Temporary work effort
a.
b.
c.
d.

temporary works and the design apart of supply;
claimant not entitled to be paid for work is not actually completed;
the alleged effort has no value under the contract or at all;
even if it had any value, it should be valued as a schedule of rates not an out-of-pocket
expense.

Gabion wall temporary works design - Lynskey temporary works
a. the temporary works is part of supply;
e. if the works have any value they should be valued in accordance with the schedule of
rates.
Temporary welding design - Pat Kwan temporary works
a. the temporary works is part of supply;
f. if the works have any value they should be valued in accordance with the schedule of
rates.
Area 43 scope changes – AWES subcontract estimation
b. not clear what the claim is for, but if it is for estimating;
c. that is management and administration work included in the contract price.
The variation claim preparation
a. that is management and administration work included in the contract price;
b. the relevant preparation was carried out prior to termination;
c. legal advice is not work or services claimable under BIF.
Legal and other advice
a. legal advice is not work or services claimable under BIF;
b. amounts from Clayton Utz not related to termination of the contract and therefore not in
incurred solely for the purpose of termination;
c. it is not clear how the amounts claimed are alleged to be incurred solely as a result of
termination;
d. ADRS and Mick Demasi claims were for zero amount, but it is not clear what work was
done by them.
Sydney Tools
a. the items are still owned by CMC and can be used on other projects;
b. the tools are otherwise included in the Supply;
Chris Lenz
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c. clause 24.5 of the contract provided that the claimant was responsible for supply of all
plant and equipment necessary to provide the Supply.
Application
541. The application in paragraphs [1097] through to [1101] and provided an overall rationale for the
costs expended by the claimant which could not be recovered through priced rates due to the
premature termination of contract. The temporary works design was for works that were yet to
be installed and the tools were specific to the project and there was no guarantee they could be
utilised on future projects and a percentage reduction was applied, where appropriate, for the
percentage of works complete.
542.
The claimant had attempted to ensure a fair and reasonable approach to the expended costs
than it would otherwise have claimed. Had it been required to use a pro rata amount to the
schedule of rates the claim amount would have been higher. It added that it was entitled to the
10% markup (which is not a net marginal profit) because it is out-of-pocket.
543.
The application then referred to the ASSD paragraphs [899] to [907] and [921] where Mr
Schenck provided his explanation and response to the payment schedule, and it is important to
highlight some aspects of his evidence.
544. He stated that the costs incurred that related to schedule of rates items could never be
completed due to the termination and the respondent’s assertions that the claimant’s effort had
no value under the contract was incorrect. Insofar as the formwork claims were concerned, he
explained that the respondent required them to be left on site, such that it would be inequitable
for it not to recover its costs for that formwork. He said this argument also applied to the
temporary works design.
545.
He added that (and I précis his words) the claimant incurred significant upfront costs in the
completion of schedule works items, which would then be amortised over the entire quantity of
work to be constructed. Given that termination occurred, only a small portion of the work had
been completed, such that the costs associated with the upfront cost could not be mitigated.
546. He provided an example with the primary crusher wall forms in which only 25% of the scope
of item D.2.1.10 was completed with 75% unable to be recovered in which he stated the wall
forms were calculated to cost $167,692.
547.
I note that the payment schedule did not challenge this calculation, nor did it challenge the
basis for the derivation of the amount for the formwork, or for any of the other claims. Had the
respondent done so, the claimant would have to explain the calculations in the primary crusher
form table and the reclaim form wall table, as well is for the other claims.
548. This therefore is not in issue in the dispute and therefore I must accept the baseline figure of
$167,692.00 for the cost of the primary crusher wall formwork. The same applies to the reclaim
wall forms baseline figure and the 50% amount claimed, and for the other claims comprising the
temporary works claim.
549. Insofar as the AWES and variation claim preparation was concerned this related to the
revised Area 43 drawing transmittals containing complex changes, and with Area 43 not
proceeding, those costs could not be recovered.
550.
Regarding the claim for legal advice, he said the claimant acquired expert advice on the
matter because termination for convenience was not a regular occurrence in the industry and
the claimant needed advice about the termination which occurred solely as a result of the
termination.
551. Finally in relation to the Sydney tools claim he said that this claim was similar to the temporary
work effort in that large upfront costs were expended for the entirety of the supply, and spread
over the rates in the D.2 schedule, and since the termination meant that the entirety of the scope
could not be completed, the claimant needed to recover a proportion of those costs because they
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were not needed on other of the claimant’s projects, nor could there be a guarantee that they
could be used in future. He maintained the claim 75% of the purchase price.
Response
552.
I will turn to the reasons so that I find new reasons firstly so that they can be dealt with.
Temporary works
553.
Paragraphs [1881] to [1882] interrogated the make-up of the claim and stated that none of the
categories of costs had been substantiated by actual disbursements. This was not put to the
claimant in the payment schedule, so they are new reasons which cannot be considered.
554.
The same applies to paragraphs [1893] and [1894] in which a complaint for substantiation was
then made which are new reasons.
555.
In addition, at paragraphs [1896] and [1897] the respondent refers to the Roberts’ report for
his assessment and all that report, at [435] stated that the claimant had not substantiated its
claim with contemporaneous records, which is a new reason.
556.
However, he went on to perform a calculation (in the absence of that substantiation) in
which he excluded costs for plant, operator and staff as they had been included in items D1.2.2
and D1.2.1 of the contract and valued the claim at $124,192.95.
557.
To my mind, even if that valuation is correct (about which I make no finding) it is infected
with a deduction for plant, operator and staff, which was not a reason identified in the payment
schedule, so I cannot have any regard to it.
558.
The balance of the objections regarding day works rates and out-of-pocket expenses have
already been dealt with in my reasons elsewhere and are rejected. In addition, the reference to if
rates are not of similar character, then the contract provides a mechanism for creating those
rates, is again a new reason which must be rejected.
559.
For completeness, I refer to Mr Marx ‘s statutory declaration to see if there is any justifiable
substantiation of the payment schedule reasons that have not already been considered. At
paragraph [479] Mr Marx complains about there being no factual basis calculation and no
substantiation of them, which I find are new reasons as I found with the balance of these
objections paragraphs [480] where he refers to a previous payment claim, plant to unload trucks,
plans being a simple design, all of which are not in support of the payment schedule reasons
which made no reference to these objections. Insofar as his arguments regarding the works being
included in the supply, I have already found against the respondent on that point.
560. It is evident that significant upfront expenditure regarding formwork had taken place to
complete item D.2.1.10 and for the reclaim walls which in the schedule of rates contract spread
across rates and are amortised over the schedule item until completion, at which time those
costs would be recovered. By terminating the contract early, those costs are not recoverable
under the schedule of rates, because there is no mechanism in them to deal with partial or
incomplete work.
561. The same consideration applies to the pedestal forms, the loading area preparation, moisture
conditioning, and the scaffolding, each protection and temporary works for areas 1a to 9a, 1b to
5b, and 1c to 7c about which the claimant did not take issue in the payment schedule
562.
I am satisfied that the methodology employed by the claimant to value these clause 37.4 outof-pocket costs, which are consistent with how it is claimed elsewhere, are appropriate for this
claim.
563.
Accordingly, I am satisfied that the claimant is entitled to this temporary works claim.
However, I need to modify the day works rates to exclude the 10% profit component I have
already found is not an out-of-pocket expense, and I now perform the calculation:
a. primary crusher wall forms = 90% of $167,692 x 75%
b. reclaim wall forms = 90% of $92,860 x 50%
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c.
d.
e.
f.

pedestal forms = 90% of $37,586.00 x 78%
= $26,385.37;
loading area preparation = 90% of $15,154.00 x 91%
= $12,411.13;
moisture conditioning = 90% of $11,084
= $9975.60;
scaffolding, edge protection, TW and access 1a -9a = 90% of $160,607 x 75%
= $108,409.72;
g. ditto 1b – 5b = 90% of $65,558.80 x 85%
= $50,152.48;
h. ditto 1c-7c = 90% of $31,800 × 77%
= $22,037.40
TOTAL
= $384,350.80
Lynskey and Kwan temporary works
564. These relate to the same design costs category, and I will consider them together. They are
based on invoice amounts with a 10% markup in which is for temporary work design associated
with edge protection, one relating to gabions and one involving welding designs.
565.
The payment schedule objections were identical that the works were part of the supply, and
although it was unclear what the related to, they should be valued under the schedule of rates.
566. Mr Schenck said the items should be considered on the same basis as the temporary works
claim because only a small portion of the work had been constructed because of the respondent’s
termination.
567.
The response reiterated that the temporary works form part of supply such schedule of rates
should be used and for the reasons that I have already identified with the temporary works
claim, in my view works cannot be valued on the basis of the termination.
568. Insofar as the argument that if the rates are not applicable because the work is not of a
similar character, I have already found that as a new reason and must be ignored, and I have
already found against the respondent about the validity of the 10% markup.
569. Accordingly, both these claim amounts of $1,520 and $1,100 are claimable and have been
taken to LM1.
AWES subcontractor estimation $20,735.00
570.
This claim related to the Area 43 scope change only, other areas undertaken within previously
submitted area 31 variation. Other future areas were not yet assessed.
571. There was nothing in the introductory and summary pages that referred to this claim.
572.
The payment schedule stated that it was not clear what the claim was for, but if it was for
estimating then that was management and administration work which is to be included in the
contract price.
573.
I agree with the respondent that it is not clear in the payment what the work relates to. I
note that Mr Schenck at paragraph [904] explained that the AWES and variation claim
preparation it was for the revised drawings that had been transmitted and were complex as were
the drawings for area 31.
574.
However, to my mind that is now providing clarification of what the claim related to, rather
than providing substantiating documents supporting the claim, such that I cannot have regard to
them. Had the claimant clearly articulated in the payment claim what Mr Schenck said at
paragraph [904], that would put a different complexion on the claim because the reasons for the
claim would be clear, and for which the payment schedule may have had other reasons for nonpayment. By not having clarity about the claim, the respondent was in the dark.
575.
Although a claimant is not prohibited expressly in BIF from providing a new basis of claim, it
is the adjudicator’s responsibility to not have regard to the application submissions that are not
in support of the payment claim, and I find that Mr Schenck’s explanation is doing precisely
what should not be done.
576.
Accordingly, I value this claim as $nil and that is transferred to LM1.
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Variation claim
577.
This claim lists a whole lot of people’s names with the invoice numbers but no comments as
to what the claims related to. The termination costs introductory and summary pages for this
claim stated, “other costs including variation claim preparation costs for the areas that were
terminated [not included in the variation D.7.3] and legal advice as a direct result of the
termination…”
578.
I have already listed the payment schedule and the one reason that springs out in this case
which can apply is that the costs were not incurred solely as a result of termination, and the
preparation of them was prior to termination.
579.
Looking at the tax invoices that have been supplied which relate to this aspect of the claim
the ones that I can find are from:
a. ADRS, but all the dates entered are before contract termination with the last date entry
being 11 June 21, which is the date of termination;
b. Clayton Utz’s detailed professional services to commence on 2 June 2021 through to 18
June 2021 with about a page on 11 June 2021 and about 1/3 of the page after 11 June 2021;
c. King planning had one invoice dated between 1 and 31 May 2021 to establish a baseline
status program and other general programming work and another 1 to 30 June 2021 with
the same work description;
580. I could find no invoice from Mick Demani.
581. The only application paragraph that makes any reference directly to this claim is [1101(b)] where
the submission was, invoices for the professional advice were incurred these amounted to $110,292
with a markup applied and that they were provided in D.7.11.19. Mr Schenck’s paragraph [904],
which I referred to above also relates to the variation claim preparation.
582.
Thus far in analysing the claimant’s claims, I have been satisfied about the claimant’s
entitlement and that the claims have demonstrated the requisite onus. My difficulty with this
claim, even more than with the AWES claim, quite apart from their being no commentary about
what the claim related to, is the necessary ingredient of “cause and effect” that the claimant
needs to show to demonstrate it has satisfied its onus.
583.
The cause is the contract termination, and the effect in this case has not been explicitly
identified in the claim, apart from a listing of invoices from independent experts or solicitors.
Most of the dates in the invoices pre-date contract termination, which without an explanation in
the payment claim as to the nexus with the contract termination points to the claimant not
discharging its onus in relation to this important claim.
584.
It may well be that the parties had been foreshadowing contract termination for quite some
time and the advice sought and obtained directly related to contract termination, but there is
nothing to suggest that in the payment claim.
585.
I therefore find the payment schedule objection that these costs were incurred
notwithstanding the termination is correct and I am unable to accept that the claimant is
entitled to anything for this claim.
586. Accordingly, I value this claim as $nil and it is transferred to LM1.
Legal advice
587.
This claim item also has nothing in the comments column of the claim, so the basis of the
claim is legal advice from 11/06 onwards.
588. Whilst I accept that there are entries in Clayton Utz’s detailed professional services from 11
June onwards, only approximately 12 of those entries explicitly refer to termination or
presumably relate to correspondence as a result of the termination, so I am unable to find that
link between cause and effect from the invoice, and it is for the claimant to demonstrate that
nexus in its claim. In addition, there is no invoice from Dave Anderson to support the claim.
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589. I therefore find the payment schedule objection that is not otherwise clear from the progress
claim how the amount claimed is alleged to have been incurred as a result of the termination is
correct and I am unable to accept that the claimant is entitled to anything for this claim.
590. Accordingly, I value this claim as $nil and it is transferred to LM1.
Sydney tools $70,075.47
591.The claim describes this claim as tools procured for the project and in the comments column
said, “costs will not be recovered across the balance of the project following termination, full
purchase price in reduced by 25% progress on items.”
592. In substantiation the claimant provided a spreadsheet with approximately half the entries
relating to Sydney tools. The spreadsheet had a grand total of $84,939.96, but the claim is for
$63,704.97 to which 10% was added.
593.
The payment schedule argued, inter-that the items were still owned by the claimant and
could be used on other projects.
594. The Mr Schenck at paragraph [907] said that there is no guarantee that the tools could be
used as they were purchased for the project and had not been required by the project and
explained that the purchase price was amortised over the schedule of rates providing the
contract was completed.
595.
The payment schedule did not complain about lack of substantiation and provision of
invoices, so the response reasons complaining about this issue cannot be considered.
596. I can accept that the tools were purchased for the project and that, as with the temporary
works, the upfront costs of purchasing the tools would in the normal running of the contract the
amortised over the schedule of rates, and this could not take place because of the termination.
597.
The difficulty I have is that the claimant is still in possession of these tools, and Mr Schenck
did not unequivocally state that they couldn’t be used elsewhere. He said they could not be
guaranteed to be used elsewhere.
598. Clause 37.4 of the contract refers to expenses incurred or will be incurred solely as a result of
termination of contract, and which it is unable to otherwise recover or mitigate. I accept the tools
are an expense that has been incurred, but Mr Schenck has not demonstrated that the claimant
cannot use the tools elsewhere, so this expense does not fall squarely within clause 37.4 because
the tools are of generic nature that could be used elsewhere, in contrast to the temporary works
claim above.
599. Accordingly, I am unable to allow any amount for this claim and the amount of $nil is
transferred to LM1.
600. In LM1, which is the attached spreadsheet, the additions were performed for each element of
this termination costs claim D.7.11 and I calculate the claimant is entitled to $1,734,619.64.

D.7.1 Access delays $1,232,843.59
601.
This claim attracted by far the greatest number of payment schedule reasons for nonpayment which has led me to consider that the likelihood of a lot of new reasons in the response
may well be significantly reduced because so may have been provided in the payment schedule.
Hopefully this will assist in resolving this hard-fought claim.
602. In support of its payment schedule in the response, the respondent included a report from an
eminent programming expert Mr Ash of TBH17 which commented on the claimant’s Ranbury
programming report which he said failed to consider the actual progress of the works. He relied
upon the evidence of Matt Roulston, the civil supervisor, and some look ahead programmes to
demonstrate the delays to the work attributable to the claimant. In addition, he carried out an
as-built program which demonstrated that the primary crusher activity was the critical delay,
and the 2 other delays were non-critical. He assessed this delay to be 6 days.18
17
18

Volume 7 of the response
Paragraph 197 of his report
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603. Having reviewed the material relating to this claim, I have decided that my approach this
time will be different from the previous methodology I have used for the previous claims
considered above because of the sheer volume of material and the number of reasons for nonpayment.
604. In this claim:
a. The payment claim materials are extensive such that a listing will not assist in easy
comparison with the payment schedule reasons, until all the material is considered;
b. the payment schedule reasons in enclosure 1 consisted of 17 pages with 91 separate
paragraphs of reasons19, which suggests, as I said there may be less likelihood of new
reasons in the response. The payment schedule comprised just over 6 pages of reasons for
non-payment, after which the respondent then engaged with each separate claim by first
addressing entitlement and then quantum over 11 pages for the:
i. primary crusher area;
ii. the tertiary screen area;
iii. tertiary screen undersize conveyor;
c. The application submissions were from [603] to [828] which again are extensive; and
d. The response submissions from [489] to [796] are also extensive.
605. Turning to the payment claim which is found at Volume 3 of the application and contained 11
separate tabs.
606. The claimant submitted that 12 programmes were generated by the iterative process
conducted by an expert which worked through the individual work areas in order of earliest
commencement date20. It was based on the date when access to an area was to be provided and
demonstrated when and where the access delays were critical. It used the actual access dates
provided by the respondent and then applied the tender duration activity for each activity to
determine the extent of the delay.
607. It emphasised that in areas where access had not been given on 11 June 2021 (date of the
Termination notice), then the access date of 12 June 2021 was use for the purposes of delay
assessment.
608. The claimant explained that the critical path changed due to each access delay and
summarized the delays as follows:
a. Primary Crusher
b. Tertiary Screening Area
c. Tertiary Screen Undersize Conveyor
TOTAL

13 days
13 days
35 days
61 days.

609. The claimant claimed entitlement under clause 15.2 and 15.3 of the contract because of delays
by other on-site contractor/s, or alternatively a delay in access to the site, entitling the claimant
to delay damages in accordance with clause 15.3 (a)(ii) and (iii) and of the contract.
610.
The claimant claimed its costs incurred for each delay as follows:
a. primary crusher
b. Tertiary screening
c. Tertiary screen undersize conveyor

$166,622.67;
272,809.27;
$794,411.65.

611. In its summary and analysis, it explained that there were 17 work areas with varying access dates
and then demonstrated in table A1 that these access dates were not met by the respondent. It

19

Enclosure 1 of the Detailed reasons in the payment schedule, volume 6 of the response, and Tab d of volume
7 of the application
20
Attachment D.7.1.6
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asserted that it advised the respondent of its failure to provide access by reference to attached
correspondence, which included reference to meetings.
612.It asserted that the failure to provide access was notified to the respondent in various meetings
as well is as in formal correspondence throughout the contract.
613. It submitted that its assessment of the impact of the failure to provide access was based on its
tender program which had been updated to a more detailed level 3 standard as required by the
respondent.
614.
The supporting documents to substantiate the claim were extensive and comprised nearly 1
lever arch folder, a significant portion of which were the 12 programmes relied upon by the
claimant.
615. It tabulated the access dates for all 17 activities in table A.1 extracted from Schedule A of the
contract, and I summarise the dates for the 3 key activities alleged to be delayed on the critical
path.
Description
Primary crushing
Tertiary screening
Tertiary screen undersize
conveyor

Commencement
10 December 2020
Ditto
Ditto

Access date
29 January 2021
10 March 2021
3 April 2021

616.
Importantly, the claimant submitted that access delays to other work areas which it
demonstrated took place were non-critical and ran concurrently with the above three delays.
617.Tab D.7.1.3 was a useful diagram that extracted a plan of the 17 discrete work areas in which it
provided the actual handover dates for each work area in adjacent tables, and which also
included the dates of issue of IFC drawings for each area.
Payment schedule
618.
It is only practical to capture the essential complaints in a summary manner because of the
volume of material.
619.
The payment schedule commenced by:
a. denying that Table A.1 prescribed the dates for access of the areas;
b. clause 29.2 required the respondent to only give the claimant sufficient access to site and
that the claimant was to co-operate, and co-ordinate with others, and not interfere or
delay them;
c. asserting that sufficient access to site had been provided notwithstanding the claimant’s
failure to provide notice under clause 29(2)(a);
d. asserting there was no supply date, such that there was no entitlement to delay damages.
620. I have already found that there were no referenced documents attached to this item in the
payment schedule. There were general references to the claimant’s 4-week look ahead
programmes in paragraphs 14, 20, 23 and 24 of the payment schedule, with four particular
programmes being identified, but none were provided. In previous decisions about the paucity of
reasons in the payment schedule without attached calculations, I have disallowed the emergence
of documents in the response, because of the dangers of an ambush.
621.In this case, however, the 4-week look ahead programmes were provided by the claimant, so if
there is sufficient clarity in the payment schedule’s reasons regarding the programmes and the
details in them, and they are provided with sufficient identification, I will consider them.
622. Some of the other overall reasons for non-payment included:
a. The 4-week look ahead programmes demonstrated that the claimant was responsible for
delays;
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b. The claim was an invalid global claim;
c. The claimant had not complied with clause 49.7 of the contract.
623.
The schedule then provided additional reasons by reference to the 3 critical delay areas with
some common themes that:
a. There was no valid extension of time claim and were time-barred;
b. The extension of time was not reasonable;
c. There were issues with the credibility of the claim methodology.
624. Further reasons were provided in response to each particular claim, and against each claim
the respondent provide its arguments to counter the quantum claimed by the claimant. These
will be referred to and considered in the issue analysis below.
Issues that arise out of the payment claim and payment schedule
Entitlement
Table A.1 did not prescribe access dates and sufficient access was granted
625.
The response did not provide submissions in support of this contention. Clause 29.2
provided that the respondent provide access to the site on and from the commencement date,
which was 10 December 2020. It is apparent from the facts that other contractors were working
in the area, such that access to each discrete area could not all have been given on 10 December
2020. I find that Table A.1 specifies the commencement date and an access date and that the
dates nominated in the table were for access to each area. That would satisfy the use of the
words on and from in clause 29.2 (a) of the contract.
There was no supply date
626. The respondent stated that21 the claimant had no entitlement to delay damages because:
a. there was no supply date; as
b. the respondent had not issued a purchase order specifying a supply date; which meant
that
c. the supply date could not be extended such that there was no entitlement to delay
damages.
627. Clause 15 of the contract deals with the supply date and provides that if the respondent issues
a purchase order it must specify a supply date in accordance with the estimated timeframes in
schedule E. Schedule E includes the baseline program.
628. The parties agree that no such purchase order was issued by the respondent with a supply
date.
629. In the application,22 the claimant submitted that the respondent was essentially saying that it
had failed to comply with the contract with the consequence that the claimant cannot have the
benefit of the contract. In my view that essentially captures the respondent’s position on this
issue.
630. Mr Schenk’s criticism of this assertion is that the respondent’s interpretation rendered the
contract commercially ineffective.
631. The respondent argued that23 if a contract does not provide a time for completion, then
completion within a reasonable time is implied as a matter of fact. The difficulty with that
proposition is that clause 15.1 (a) of the contract stated that, “Time is of the essence in the

21

Paragraphs 7 to 10 of the payment schedule, and 500 to 510 of the response
paragraph 619 of the application
23
503 and 504 of the response
22
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performance of the contractor’s obligations under the contract.” In my view it is not possible to
imply a term that contradicts an express term of the contract.
632.
Furthermore, I find that, apart from the respondent not making reference to the lack of
supply date in any of its responses to the claimant’s earlier extension of time claims, at the time
that it issued the payment schedule claiming liquidated damages as a set off, it could not have
adopted the reasonable time for completion approach (time at large argument) because that cut
across its entitlement to liquidated damages, which of course it now concedes at paragraphs
[509] and [510] of the response.
633.
It appears that the respondent in the response is only now asserting the time at large
argument.
634. Given that the parties conducted themselves for six months in accordance with the contract
as is evident from all of the material in this adjudication, the agreement cannot have been
considered commercially ineffective.
635.
I do not agree with the respondent24 that the claimant had waived the respondent’s
obligation to issue a purchase order, because the claimant was not acting inconsistently with the
right it knowingly gave up25. Until it received the payment schedule, on the evidence before me,
it would not have known that it had given up the right to delay damages on the basis of an
argument about the supply date.
636. I refer to the claimant’s submission at paragraphs [623] through to [628] that there had been
a waiver of the requirements for the purchase order with the supply date by the respondent or
alternatively an election by the respondent to treat the supply date and the end date as
interchangeable.
637.
The alternative26 assertion was supported by Mr Schenck’s evidence in paragraph [526]
through to [529] of the respondent’s contract variation templates which it had provided to the
claimant prior to termination of the contract. The attachment AS–49 to ASSD was the
respondent’s contract variation 3 dated 27 May 2021.
638. The respondent27 countered the election argument and discussed estoppel by convention in
considerable detail. The respondent explained that the doctrine of estoppel by convention
required the parties to both have a common assumption about the status of affairs as the basis of
their legal relationship and that the parties were generally not permitted to depart from that
assumption if it would cause detriment to the other party relying upon it.
639. It explained the three ingredients referred to in Roach28 that:
a. there must be a common assumption;
b. a party must conduct itself in reliance on the shared assumption;
c. it would be unjust or unfair to allow one of the parties to resile or depart from the
common assumption.
640. The respondent focused on the common assumption about the supply date of 18 July 2021
and submitted there was no evidence that either party had assumed that fact and I agree.
641.
However, with respect, in my view that is taking a too narrow an approach of the
circumstances of this case. The issue of the supply date is important because it is the contractual
ingredient for delay damages on the strict reading of the clause. However, the facts need to be
examined more broadly.
642. The key issue appears to be whether the claimant was entitled to delay damages in the event
it was delayed, and to my mind both parties considered that clause 15 was the clause that
24

paragraph 517 of the response
paragraph [791] of Civil Mining & Construction Pty Ltd v Wiggins Island Coal Export Terminal Pty Ltd citing
Mason CJ in Commonwealth of Australia v Verwayen (1990) 170 CLR 394 at 406-407
26
Paragraph 622 of the application
27
Paragraphs 531 to 564 of the response
28
MK & JA Roche Pty Ltd v Metro Edgley Pty Ltd [2005] NSWCA 39 at [72]
25
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provided that entitlement. I find that it was the common assumption of both parties. For
example, the claimant commenced on 30 January 2021 making claims for delays which continued
to 11 April 202129 before the respondent replied with its assessment on 30 April 2021.30 There were
further delay claims made later, but this example will suffice for present purposes.
643. In these claims, the claimant refers to the foreshadowed amendment to the supply date
pursuant to clause 15.2(a)(iii), and on 11 April 2021 it claimed its costs under clause 15.2.
644. The respondent’s reply on 30 April 2021 in which it rejected the claims and referred to clause
15.1(a) and argued that the claimant was responsible for a concurrent delay so that it did not have
any entitlement under the contract to claim and extension of time or delay costs. It made no
reference to there being no supply date.
645. It also reiterated its requirements for a level 3 baseline construction schedule identifying a
critical path. Such a request in my view connotes an intention to closely examine extension of
time claims because of the possibility of further delay claims.
646. To my mind it is open to infer that the respondent also assumed that the contract made
provision for extensions of time and delay damages, as had the claimant, because it had
addressed the claim as if such an entitlement existed. The fact that it found that the claimant
was responsible for concurrent delays, such that no entitlement was demonstrated does not
detract from that common assumption. Both parties had therefore acted on the common
assumption.
647. It had rejected the claimant’s claims, but not on the basis of there being no supply date.
Accordingly, the respondent, for the first time in the payment schedule raised the supply date as
an ingredient which needed to exist for entitlement under a strict construction of the contract,
thereby denying the claimant the entitlement to which both parties had hitherto considered was
possible under the contract. That was an attempt to resile from the common assumption
which would deprive the claimant from making any claim for delays such that it was
materially worse off.
648. To my mind that is a substantial detriment because essentially, at the threshold, it deprived
the claimant from any delay claims at all.
649.
I find the estoppel by convention prevents the respondent from denying the entitlement for
claiming delay damages by now insisting upon a strict interpretation of the contract that a
supply date was the necessary ingredient for entitlement when that was not how the parties
conducted themselves during the contract.
650. I find against the respondent’s supply date argument to deny delay claims.
Re-characterisation as a variation claim
651. I agree with the respondent that the claimant cannot attempt to re-characterise its claim as a
variation claim as it was not advanced in the payment claim.
New delay events relied upon by the claimant
652.
At paragraph [593] of the response, it asserted that the claimant had recharacterise its delay
analysis by expanding the delay events from what had been advanced in the payment claim from
delays caused by alleged late access to a composite claim comprising alleged delays caused by:
a.
b.
c.
d.
e.

29
30

late access;
revisions to drawings;
accommodation of personnel;
late supply of materials by the respondent;
inclement weather.

Mr Schenck attachment AS-43 in in his statutory declaration
Mr Schenck attachment AS-38 in his statutory declaration
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653.
In my view, the payment claim also included the date that IFC drawings and were issued to
commence construction as is seen behind tab D.7.1.3.
654. As to the other delays, they are evident throughout the payment claim in any event.
However, it appeared to me that Mr Bellamywells referred to these delays to respond to the
payment schedule which asserted that the claimant was responsible for the delays, in which he
explained that there were a whole series of claimant delays which he considered in looking at the
actual progress of the works, which was what the payment schedule said had not been
considered by the claimant in its delay analysis.
655.
He reiterated that the focus of the claimant’s programming analysis was delayed access and
that is how it was assessed.
Global claim
656. The claimant’s paragraph [743] to [750] submissions explained that the costs were not valued
in an artificial and global way but used the delay costs rates under the contract and relied upon
the Ranbury report. That is evident from the material.
657.
I note that the response did not provide any submissions in support of the payment
schedule.
658. I therefore reject this payment schedule reason.
Non-compliance with clause 49.7 of the contract
659.
The payment schedule paragraphs [29] through to [35] were made in support of this
objection with a particular the focus that the claim for delay damages was only received in the
payment claim.
660. It submitted that this was too late, and was therefore barred, and even if it was within time,
it was not given in the second quarter, meaning the respondent was released and discharged in
accordance with clause 49.7(c) of the contract.
661.
The application submissions [566] through to [593] deal with this objection with the dates
from table provided by the respondent31 from pages 98 through to 102 that apart from the D.7.17
claim, demonstrating that the notifications were all provided within the 30-day requirement
prescribed in clause 49.7, apart from the D.7.17 claims.
662.
In addition, the respondent’s reference to the release and discharge provision is contained
within clause 49.7(c) of the contract, which does not apply in the event of circumstances falling
within the proviso clause 49.7(d) of the contract. The claimant submitted that its claims fell
within the proviso, because as recently as May 2021, it had submitted its progress claim 5 to the
respondent, which the respondent had acknowledged.
663. The respondent continued to argue the time bars under the Primary Crusher, Tertiary
Screening and Tertiary Screening Undersize Conveyor responses at paragraph [739], [747] and
[755] which do not take into account the notifications in the above table and the operation of
clause 49.7(d), and I find that these notifications were made and proviso clause 49.7(d) operates
to not bar the claims.
664.
Accordingly, I reject the respondent’s basis for non-payment.
No valid extension of time claim (EOT objection)
665.
At paragraphs [41–43], [55-57] and [69-71] of the payment schedule, the respondent asserted
that no valid extension of time had been given pursuant to clause 15.2(a) within 5 business days
of the relevant event, which meant the claimant had no entitlement to an extension under
clauses 15.2 (b) and (c) of the contract.

31

Paragraph [586] of the application
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666. The claimant in the application engaged briefly with the EOT objections32 but referred to Mr
Scheck’s statutory declaration providing evidence that extensions of time claims had been made.
I have referred to the relevant paragraphs of Mr Scheck’s statutory declaration and could find no
evidence of notices having been given.
667. The response, however, in its introductory submissions, at paragraph 19(c)(i), submitted that
the claimant had not applied for any EOT for delay damages in accordance with clause 15.2(a) of
the contract which was a bar to entitlement. It then reiterated this lack of EOT claims in
paragraphs [655], [690] and [708].
668. The respondent did not explain how it is that a failure to claim an EOT, bars entitlement to
an EOT under clause 15. The respondent certainly raises the time bar in relation clause 49.7 for
delay damages, and it may be that is what it is relying upon for its bar to entitlement. I have
found against the respondent in relation to that time bar,
669.
Out of abundance of caution, however I find that failing to advise within 5 business days
under clause 15.2 (a) does not attract any time bar provision elsewhere in clause 15, and the
respondent has not pointed to other provisions of the contract that time bar an EOT claim.
Extension of time not reasonable and lack of credit with methodology used
670. After dealing with above the threshold issues raised by the respondent, this is the nub of the
dispute and requires me to consider the facts surrounding the delays and the methodology used
in determining the 61 days of delays claimed.
671. I will firstly further examine the facts surrounding the delays.
The statutory declarations relevant to this claim
672. Mr Roulston provided evidence of contemporaneous records and the claimant’s look-ahead
programs to demonstrate that the claimant was not ready to commence work once areas were
available. He was the civil supervisor for the project and had a comprehensive knowledge of the
construction activities being carried out. He was critical of the claimant’s skills to complete this
project. He also said that he did not recall meeting Mr Schenck and believed that Mr Schenck
did not have an active role in the day to day running of the project, and that he was not copied
into project correspondence.
673.
Mr Marx provided rebuttal evidence to the claimant’s application regarding this claim, but
he said he was on site from May 2021 and only became the Company Representative on 17 May
2021 [paragraph 4]. He provided several attachments of documents surrounding this claim.
674. Mr Roulston’s evidence about Mr Schenck not being involved in the day to day running of
the project is accepted. Mr Schenck said that he had been involved in the project since April
2021, but he only became the claimant’s representative on 5 August 2021, which is after the
contract was terminated. He took over from Mr Henderson. He said that he had prepared the
payment claim with Mr Henderson.
675.
Mr Schenck’s evidence which I have considered so far related to the contents of the payment
claim and not to evidence of his personal involvement in the project. I have found that his
evidence thus far is cogent, but if there is a factual contest about what happened on site,
generally Mr Roulston’s will be preferred because of his day-to-day involvement, unless I find
there is a reason not to do so.
676. Mr Marx’s comment at paragraph [144] of his statutory declaration that, “The failure by CMC
to maintain a consistent labour force on site was an ongoing source of frustration for myself and
the management team on the Project right up to termination,” must of necessity be given no
weight until May 2021 as he was not there. The attachments to his statutory declaration which
was correspondence from others had to stand alone and be considered without any explanation
32

Paragraphs [770], [788] and [805] of the application
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from him, because he could not give direct evidence of the facts and his own view of them up
until he was the Company Representative.
677. I can consider statutory declaration evidence from the “management team” up until May 2021
and it appears that Mr Roulston is the sole repository of the facts surrounding day to day
activities on site from commencement of the project. Mr Jaynah Stevens gave evidence in a
statutory declaration, but it focused on the termination costs claim and steel reinforcement. Mr
Andrew Lawry’s statutory declaration related to the respondent’s set-off, so it does not assist.
678. Mr Henderson gave some evidence of the delays in his statement which I will refer to.
The evidence surrounding the programming issues and findings of fact
679. The claimant asserted that it had been delayed throughout this project because of delayed
access. In the payment claim it also alluded to late issue of IFC drawings which it tabulated, but
delayed access was the basis of the claim.
680. The late issue of IFC drawings is the subject of another claim D.7.5, but it forms part of an
important factual matrix regarding the delays for which the claimant said the respondent was
responsible, and which the claimant included in the evidence surrounding this claim in its
payment claim.
681.
However, most of the evidence the claimant adduced about other delays was in response to
the payment schedule complaints.
682. The respondent took issue with the Ranbury report because:
a.
b.
c.
d.
e.
f.

It was unsigned;
There was no suggestion the opinion provided was independent;
the writer’s qualifications were not provided;
was difficult to follow and did not show how the opinion was reached;
was based on unsubstantiated facts;
was provided without any explanations as to why he replaced King Planning.

683. I need to consider these objections because they go to the admissibility and weight that may
be given to the Ranbury report.
a.

b.

c.

d.
e.
f.

Chris Lenz

The fact that the report was unsigned is only likely to be an issue if it is established that
Mr Bellamywells says it is not his report. There is no evidence of that, and with COVID
and email communication, it is not uncommon that a person does not sign a document,
because it then requires the document to be scanned. I will admit it, and do not reduce
its weight because it is unsigned;
The independence issue to my mind does not prevent its admissibility, and I will
consider the contents to discern whether there is a lack of independence issue
demonstrated in it. If there is a contest between the two reports then this may have some
weight, but until then it is important to appreciate that this is an adjudication, not a
Supreme Court trial, even if the quantum is in that Court’s jurisdiction;
The lack of qualifications goes to weight, and I note he is a senior analyst in a firm that
has 3 offices in Queensland and one each in Sydney and Melbourne. Apart from that, it
will become apparent when reviewing the material whether he is qualified;
Difficult to follow - does not seem to borne out by Mr Ash, who stated that the analysis
was inaccurate for a number of reasons, but he appeared to follow it;
The issue of unsubstantiated facts will only be evidence when I look at the report;
I have no evidence before me about King Planning, except for 2 invoices which were
made in the termination claim. There could be a whole host of reasons why they were
“replaced”, such as availability of King Planning or its earlier author, and the required
timing of the report. Accordingly, I do not see that it is important for an adjudication
application to contain an explanation as to why a programmer was replaced.
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684. For the above reasons I will consider the report and it is evident that the claimant had used
an as-planned impact critical path method to measure the delays which focused on delayed access
to discrete areas from which it determined critical delays for certain work areas.
685. As with all programming methods to demonstrate delays, assumptions are made, and
professional judgement is required to provide a report as a plausible demonstration of the delays
that occur on a project for which a claimant then claims compensation.
686. In this method the baseline programme is an important document, and the estimated
duration of activities for each work area must be considered realistic, such that when a
programmer considers the effect of access delays, the programmer applies the tender duration to
the delayed activity to determine the date of completion of that activity.
687. The programmer then needs to assess whether that activity is on the critical path for which,
as in this case, delay damages may be payable. In this instance, the access delays identified were
to all the 17 areas from which Ranbury then established the critical path and the delays to the
critical path.
688. What makes this whole exercise more complicated is that the respondent terminated the
contract, such that the claimant could never have completed the work. In fact, the claimant
assumed that the date after notice of termination was the access date for the tertiary screen
undersize conveyor.
689. Despite this complication, the claimant must demonstrate delays to the critical path to
enable it to have access to delay damages, subject to the provisions of the contract.
690. Schedule E.1 Table E.1 of the contract included the claimant’s baseline programme is a
contract document and it contained estimated durations for completion of the 17 work areas.
691.
I have been unable to find anything further in the contract about programming, apart from
the Table E.1 tender programme. This is important to my mind because the contract is not at all
prescriptive as to what must be provided to demonstrate a delay claim, apart from the provisions
in clause 15 of the contract. Programming did not seem to be an important issue in the contract.
692. It appeared that the respondent required the claimant to provide 4-week look ahead
programmes (“4-WLA”), although the genesis of this direction is obscure, and the parties have
not pointed to them being a contractual requirement. I have not found that it is a contractual
requirement.
693. The payment schedule refers to some of the 4-WLA’s but does not attach them. It specifically
referred to four of these by date:
a.
b.
c.
d.

25 April 2021;
17 May 2021;
31 May 2021;
7 June 2021.

694. The payment schedule used these four 4-WLA’s to demonstrate the claimant’s concurrent
delays had not been taken into account in the claim, or that the actual progress meant that no
respondent delay was delaying the project.
695. Given that these 4-WLA’s were specifically referenced, it is appropriate to consider them in
deciding the programming dispute. The claimant did not provide any of these 4-WLA’s.
696. Mr Roulston provided 4-WLA’s in MR-04, and he specifically referred to the 15 January 2021
4-WLA at paragraph [55] and at paragraph [96] he said that the tertiary screen undersize
conveyor was not in in the 4-WLA’s. At [31] he did say that he had attached all 4-WLA’s and the
3-week concrete look ahead schedules.
697. He said MR-04 attached the 4-WLA’s. I find that in the annexure, only the first 3 documents
had dates at the top right-hand side of 15/1/22, 22/1/2021 and 27/1/2021. The other documents had
a reference in the top right hand with the number mainly 20210217.xls, and the occasional
202110129.xls or for the most part no dates to assist me to understand whether they had the dates
of 25 April 2021, 17 May 2021, 31 May 2021 and 7 June 2021. The ones with dates were all in January
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2021, which are much earlier than the payment schedule 4-WLA’s. The respondent had not
marked up these documents in MR-04 so that it was not clear which were the 4-WLA’s which I
could consider.
698.
Mr Marx also provided a copy of the 14 April 2021 4-WLA at JM-22. This was not referred to
in the payment schedule, so is not considered.
699. I am unable to consider any of these 4-WLA’s provided by Mr Roulston as I had no way of
identifying if they were the ones referred to in the payment schedule which I was prepared to
consider. The ones that had dates on them were in January 2021 which were not identified in the
payment schedule. This means that I cannot make any finding about the payment schedule
complaints from paragraphs 20 to 25, as they referred to 4-WLA’s which were not provided to
me.
700. Given that I am unable to consider the payment schedule issues regarding the four 4-WLA’s
(which were from 25 April 2021) because they were not provided in the response, the response
inclusions of 4-WLA’s generally in my view would constitute new reasons which are prohibited.
701.Nevertheless, the payment schedule took issue with the baseline programme at paragraph 18
where it criticised that there was no resource linking between trades.
702. This criticism of the baseline programme was not taken up by Mr Ash in his report nor were
the planned durations. His complaint related to the claimant’s delays which supported his asbuilt programme, and he said the as-built analysis was the more appropriate method to use.
703.
I note that respondent required a level 3 baseline program be provided in its letter dated 30
April 2021 ostensibly required to satisfy contract requirements. It is not clear to me, and the
parties have not provided in the submissions about where this was a contract requirement and as
I have said I have made no finding. Mr Schenck explained that on 16 March 2021 in meeting
minute 11, section 5.3 the claimant agreed to provide this programme33.
704. He said that he understood that the detailed baseline programme was approved in the site
meeting of 19 May 2021, and he attached the minutes at AS-42.
705.
Therefore, I find that the claimant has established the two ingredients of the as-planned
impact method of:
a. an accepted baseline programme; and
b. the estimated work area durations must have been considered realistic for the
programme to be accepted.
706. Mr Schenck from paragraphs [481] through to [484] of ASSD also provided evidence of the
claimant’s claims for delays, some of which were in the payment claim which related to:
a. Drawing revision changes;
b. bussing of personnel;
c. delay to company supplied materials;
d. inclement weather.
707.
In addition, Mr Schenck provided additional correspondence in AS-35 about other delays
which commenced on 22 February 2021 through to 26 April 2021 and these related to:
a. company supplied materials on 22 February 2021;
b. additional reinforcing EOT and costs on 21 April 2021;
c. access delays – cost with supporting photographs on 11 April 2021:
d. area 31 scope changes – cost and time on 24 April 2021;
e. bussing personnel – variation and EOT on 26 April 2021.
708. One of the most important payment schedule challenges to the claimant’s claim is that the
claimant had:
a. failed to take into account the delays for which it was responsible; and

33

paragraphs [489] of Mr Schenck's statutory declaration and attachments AS-37 and AS- 38
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b. its failure to have sufficient resources to perform the works and mobilise sufficient
resources to perform the work and carry out other activities,
which were the cause of delay.
709. Mr Roulston’s statutory declaration contained his daily diaries, and they primarily referred to
the insufficiency of the claimant’s resources and its failure to mobilise them or problems with
plant, or materials or the need to repair defects. He also provided the MR-04 attachments.
710.Mr Ash relied upon Mr Roulston’s evidence on the insufficiency of the claimant’s resources, but
he also relied on the 4-WLA’s (from 15 January to 7 June 2021), and the concrete 3 week look
ahead schedules34 which he had obtained from Mr Roulston. These latter documents must have
been the documents which would have assisted him to conclude that the claimant was
responsible for the delays. I did not find any reference in the payment schedule to concrete 3
week look ahead schedules, so I consider them new reasons.
711. I am concerned that Mr Ash was relying upon documents that were not in issue after the
payment schedule was delivered. Only four 4-WLA’s were referenced in the payment schedule,
and none were provided in the payment schedule. I have explained the difficulty with those in
the response in Mr Roulston’s statutory declaration. The concrete three week lookahead schedule
was not part of the payment schedule reasons.
712. Mr Ash’s report is very sophisticated and relies upon what he says is a preferred method of
analysing the critical path which relies upon actual progress supported by Mr Roulston’s direct
evidence to support the payment schedule reasons. However, he relied upon all 4-WLA’s and the
look ahead schedules.
713. In my view the 4-WLA’s and the look ahead schedules are new reasons, and even if I was able to
decipher from MR-04 which were the four 4-WLA’s that were referenced in the payment
schedule, Mr Ash relied upon other ones in his analysis, as well as the concrete 3 week look
ahead schedules to make a judgement about the claimant’s delays.
714. Even if I put that to one side for a moment, he stated that the Ranbury report ignored the
claimant’s own delays and stated:
a. [100] The Ranbury report states that excavation commenced on 21 February 2021, a delay of
10 calendar days. There is no EoT claim for this period and therefore it is a CMC delay;
b. [101] The Ranbury report states that this slab was poured on 17 March 2021, a delay of 26
calendar days. There is no EoT claim for this period of time and therefore it is a CMC delay;
c. My As-Built programme in section 5 provides numerous areas where the works were
delayed and no EOT claim has been made, these are further detail at section 8. Therefore,
the Ranbury report’s assertion on page 3 that “there were no significant concurrent
contractor cause delays”, is not supported by the evidence.
715. Before making a finding on his determination that he had found the claimant was responsible for
delays because it had not made EoT claims, I will summarise Mr Ash’s criticisms.
TBH criticisms of Ranbury
716.The claimant’s delay analysis had failed to take into account the actual progress of the works
such that the theoretical critical path which relied upon the forecast construction methodology
and the timing of the baseline program was factually inadequate because it:
a. ignored the progress of the works; and
b. ignored the claimant’s own delays.
717. In criticising the as planned-impacted method, Mr Ash referred to the second edition of the SCL
Protocol (February 2017) in which the as-planned-impacted method was discussed and I consider
it important to fully extract the commentary provided by Mr Ash at [10] of his report, which had
the following terms:

34

Paragraph [114] of Mr Ash’s report
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“The impacted as-planned analysis method involves introducing delay event subnetworks into a
logic-based baseline programme and its recalculation using CPM programming software in
order to determine the prospective impact these events have on the predicted contract
completion dates shown within the baseline programme. Before embarking upon the analysis,
the analyst needs to confirm that the sequences and durations for the works shown in the
program reasonable, realistic and achievable and properly logically linked within the software,
to deal with the risk that the baseline program contains fundamental flaws which cannot be
overcome. In general, this is thought to be the simplest and least expensive form of delay
analysis, but has material limitations, principally because it does not consider actual progress
and changes to the original planned intent. The product of this method of analysis is
conclusion as to the likely effect of the model delay events on the baseline program. In limited
circumstances this analysis may be deemed sufficient for assessing EOT entitlement. Such
circumstances include where the impacted as-planned method is dictated by the terms of the
contract and/or where the delay events being considered occurs right at the outset of the
works.”
718.One basis of Mr Ash’s finding is that no EoT claims had been made which need to be examined
in light of the evidence. However, before referring to the Ranbury response, I refer again to Mr
Ash’s reference to the Protocol.
719.According to the Protocol, the method employed by Ranbury is simple and the least expensive. I
consider a simple method is suitable for adjudication which is a rapid method for determining
an amount a claimant is owed.
720. The Protocol also says it is sufficient for assessing EOT’s where:
a. the method is dictated by the terms of the contract; and/or
b. where the delay events being considered occurs right at the outset of the works.
721. Applying the first principle to this adjudication - the contract does not dictate its use, but the
contract is silent about programming and is not particularly prescriptive about how EOT’s are to
be claimed; so, it is not prohibited by the contract.
722.
Applying the second principle - the delay events according to the claimant commenced at
the outset is demonstrated with access delays identified by Mr Bellamywells of Ranbury to which
I now turn.
.
Ranbury response
723.
Mr Schenck provided the Ranbury’s response to the payment schedule reasons in AS-48 and
which were provided to Mr Ash as a document that he examined.
724.
Ranbury explained that this delay analysis focused on delayed access. He added in response
to the payment schedule criticisms that the access for the Tertiary screen undersize conveyor
was assumed to be 11 June 2021 (when the works were suspended) such that the works could not
be completed until 17 September 2021, which was a delay of 61 calendar days. Mr Bellamywells
said that the delay analysis focused on the delayed access by the respondent.
725.
However, he added that the review of the as-built data and contemporaneous records
indicated that there were multiple other respondent cause delays that delayed on-site works
after the delayed access provision and he provided a marked-up extract of other delays to the
primary crusher after commencement of works. I have found this was in response to the
payment schedule complaint.
726. He extracted Appendix 1 which was a letter written by the claimant to the respondent on 11
April 2021 which referred to previous correspondence stretching back as far as 8 February 2021 to
provide clarifications on the program status involving respondent cause delays to the following
areas:
a. primary crushing;
b. ROM wall;
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c. secondary screen feed conveyor;
d. secondary crushing/screening and Tertiary crushing;
e. Tertiary screening;
f. Tertiary screen feed conveyor;
g. Tertiary crusher feed conveyor;
h. Tertiary screen undersize conveyor
i. areas 43, 51 & 61.
727.
He also referred to 8 other appendices which demonstrated an increased in the stabilised
sand quantity, insufficient accommodation for the claimant’s workers, the COVID lockdown
which prompted the respondent to order that Brisbane based workers could not travel which
constituted a force majeure, and that the eventual handover of the reclaim and Ball mill area
effectively delinked the completion of the primary crusher from the start of the reclaim chamber
and tunnels.
728.
He added that effect of these delays meant that the reclaim chamber and tunnels would drive
the critical path from the eventual site access date for these areas which had been originally
scheduled for 3 April 2021. He reiterated that the 61 calendar days he had assessed was therefore
a reasonable assessment of the delay up to termination when compared to the as built
contemporaneous records. I am satisfied that he was entitled to do so because it had been put in
issue by the respondent’s payment schedule.
729. He also added that there were some critical delays to the ROM reinforced wall and the
Tertiary screen feed conveyor and Tertiary crusher feed conveyor in which there were no
significant concurrent claimant caused delays.
730.
He said that notwithstanding these above delays, it was the insufficient access provided by
the respondent that drove the critical path confirming the delay of 61 calendar days.
731. His report therefore was based on the access delays and not other delays about which the
respondent had taken issue at paragraph [593-595] of the response.
732.
In my view, there is sufficient evidence from Mr Henderson, Mr Schenck and the supporting
documentation provided in the payment claim to demonstrate that there were a whole host of
delays caused by the respondent to not only the three areas being claimed, but also for other
areas of the project.
733.
In addition, the progressive and late issue of the IFC drawings would have an impact on the
ability of the claimant to commence work. I call these the respondent’s delays and the evidence
of them is allowed to counter the payment schedule, but not to assert a new basis of delay, which
remains access delays.
734.
The significant complexity associated with these access delays meant that to provide a
meaningful delay analysis in the circumstances, I find that the claimant’s establishment of the
baseline, and then using the actual access date compared to the required access date together
with the programmed duration for each activity was one method to provide a reasonable
estimate of the critical path delays.
735.
In my view, the criticism levelled by Mr Ash that actual progress of the works had not been
factored into the analysis ignores the complexity of the actual progress being adversely affected
by other access delays and the IFC drawings limitations. He made no reference to these in his
analysis. He focused on Mr Roulston’s evidence and he was of course entitled to do so.
736.
However, I have found that he could not rely on the 4-WLA and concrete 3 week look ahead
schedules (the “look-aheads”), as they constituted new reasons, to make a finding that the
claimant was delaying the works. His other basis of asserting that the claimant had caused the
delays was its failure to claim EOT’s.
737.
I have found that the claimant commenced claiming for delays from late January 2021 which
is confirmed in AS-43 in ASSD, and the respondent had rejected the claims on 30 April 2021 [AS38 of ASSD]. On 4 February 2021 in its claim for access delays, the claimant asserted a
foreshadowed amendment to the Supply Date.
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738.
Whether or not the claim for EOT’s was granted does not detract from them having been
made, so I cannot accept that Mr Ash could make a finding that the failure to claim for an EOT
meant the claimant was responsible for the delays. I appreciate that he is an expert, and most
eminently qualified. However, to traverse into making a finding that no EOT’s had been claimed,
with the consequence that the claimant was responsible for the delays is, with respect, taking
matters a bit too far.
739.
Mr Ash’s as built analysis confirmed that the primary crusher was on the critical path, which
disposes of the payment schedule objections at paragraph [46] on page 9 of enclosure 1 denying
that this area was on the critical path. He found 6 days delay to the critical path.
740. He discounted the other two delays on the basis that they were not critical because of the
claimant cause delays, but in my view, he did not have admissible evidence in this adjudication
to make that finding.
741. The diary entries of Mr Roulston may accurately demonstrate the day-to-day activities on site,
but they do not provide the full picture. It is quite open to find on the facts that the reason for
the day-to-day activities not being carried out in the planned sequence and with the “limited”
plant and personnel available and making slow progress did not take into account why this had
occurred. As the civil supervisor he may not have been fully across the claimant’s assertions
about these delays which were being discussed at the senior level of the claimant’s and
respondent’s organisations.
742.
Mr Henderson explained that he had dealings mainly with the construction manager, John
Elliott and then Simon Williams in which he confirmed that the claimant had rationalised its
numbers required to complete the works in the areas in which they had access.35
743.
When Steve Williams commented about the claimant’s insufficiency of resources compared
to the tendered resource plan for the reclaim chamber; Mr Henderson said that he queried
whether Mr Williams expected the claimant to show up with personnel and equipment to the
reclaim chamber on the date that it should have been available, the effect of which would be that
they would have been on standby until access was granted.36
744. He said that Mr Williams would not commit to such an approach when it was clear that the
respondent was delaying access37, and I accept that the respondent was aware of the delays it was
causing, such that its argument that the claimant had failed to provide the resources according
to its tendered resource program, thereby demonstrating it was insufficiently resourced, failed to
take into account that the claimant said that there was no point in providing these resources to
then make a claim for standby because of lack of access.
745.
Mr Ash’s thorough programming analysis in my view is infected with:
a. references to the look-aheads which were new reasons;
b. his finding that the claimant was responsible for delays because it had not claimed EOT’s
is not appropriate for the reasons stated above.
746. Before deciding which programming method is to be preferred, it is important to deal with
the respondent’s repeated objections in the payment schedule about the claimant’s delays, which
would in programming parlance be called concurrent delays. The respondent argued that the
claimant’s concurrent delays disentitle it to delay claims.
747.
The claimant engaged with this objection in the application from paragraph [722] to [734]
with authorities supporting the argument that concurrent delays - where two delays affecting the
critical path at the same time (i.e., overlapping) are very rare and not in evidence in this case.

35

Paragraph 13 of Mr Henderson’s statement
paragraphs 13(a) and (b) of Mr Henderson's statement in volume 11 of the application
37
Paragraph 13(c) of supra
36
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748. I have already found that the contract is essentially silent about programming, and the
claimant argued that there is no express reference to concurrent delays in the contract38, and I
agree.
749. The claimant referred to the respondent’s clause 15.2(b) obligation to amend the Supply Date
if the respondent’s clause 15.2(a) claim is reasonable.
750.
The claimant cited Adyard39 which had been approved in subsequent Courts in England
including the Court of Appeal’s North Midland40 that:
“A useful working definition of concurrent delays in this context is ‘a period of project overrun
which is caused by two or more effective causes of delay which are of approximately equal
causative potency’ – see the article Concurrent Delay by John Marrin QC (2002) 18(6) Cnst LJ
436.”
751. The claimant then referred to the respondent’s attempt to rely on the Protocol’s dominant cause
approach such that even if delays are not concurrent, the respondent’s submissions are that the
effect of clause 15.2(b) of the contract is to deprive the claimant entitlement to extensions of time
if there are concurrent delays of alleged insufficient mobilisation of resources.
752.
The claimant argued that the proper construction of clause 15 related only to delays on the
critical path because it was only delays for which the claimant was unable to meet the Supply
Date were relevant. I note that the respondent did not engage with the claimant on this issue to
which I need refer. I agree that this is the construction that should be applied because delay
damages are significant, such that entitlement should only run if the Supply Date is affected.
753.
The claimant cited the case of Royal Brompton41 and in my view this principle encapsulates
the issue in this case. Seymour J explained concurrent delays as follows:
“It does not mean, in my judgment, a situation in which, work already being delayed…an event
occurs which is a relevant event and which, had the contractor not been delayed, would have
caused him to be delayed, but which in fact, by reason of the existing delay, made no difference
to him.
In such a situation, although there is a relevant event, ‘The completion of the Works is [not]
likely to be delayed thereby beyond the Completion Date’.
The relevant event simply has no effect on the Completion Date. This situation obviously needs
to be distinguished from a situation in which, as it were, the work is proceeding in regular
fashion and on programme, when two things happen, either of them, which had it happened on
its own, would have caused a delay and one is a relevant event, while the other is not.
In such circumstances there is a real concurrency of causes of delay.”
754.
In that case there were clauses dealing with programming and extension of time which far
exceed the scant reference in this contract to programming and extension of time.
755.
The claimant in relying upon that principle that the contract would only disentitle the
claimant if both delays affect the critical path at the same time, as they are concurrent or
overlapping. The respondent did not engage with these submissions in the response. I agree with
that submission because I have already found that it only deals with delays on the critical path.
756.
There is evidence from Mr Roulston that the claimant was not ready to commence with the
Primary Crushing area on 10 January 2021 because of mobilisation issues. I accept that evidence,
but what I am unable to accept that this was a critical delay overlapping with the access delay of
the Primary Crusher such there was real concurrency.
757.
I am confronted with a choice between a simple inexpensive as-planned impacted analysis
which assumes that the respondent was responsible for the access delays against a
comprehensive as-built analysis which was based on findings (which could not be made in the
circumstances of this adjudication) that the claimant was responsible for delays.
38

Paragraph [723] and [730] of the application
Adyard Abu Dhabi v SD Marine Services [2011] EWHC 848 (Comm)
40
North Midland Building Ltd v Sidon Homes Ltd [2018] EWTA Civ 1744 at [16]
41
Royal Brompton Hospital NHS Trust v Hammond & Ors (No.7) [2001] 76 Con LR 148 at 173-4 per Seymour J
39
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758.
Neither method is prescribed by the contract, and whilst the claimant must demonstrate that
the delays it is experiencing are critical, in light of Royal Brompton (uncontroverted by the
respondent), it is only if the claimant is responsible for an overlapping critical delay that it may
be disentitled to an extension. I have not been convinced that any claimant delay is concurrent
to the extent of overlapping.
759.
Moreover, the application contains evidence of other delays for which the respondent is
responsible. I have found this evidence was given in response to the payment schedule and
found in Appendix 1 to the Ranbury report. This evidence does not change the payment claim
assertion that the delays were access delays, but I find establishes that the claimant had other
delays to contend with, which could explain its resourcing and other inefficiencies.
760. The as-built analysis focused on actual progress and when a claimant delay was found, it
disentitled the claimant, ostensibly on the basis of concurrency. I am unable to accept the
report’s findings because of its reliance on material that were new reasons, or on the alleged
failure to claim EOT’s rendering the claimant responsible for the delays, which I could not
accept.
761.On balance there is sufficient evidence of other respondent’s delays which is sufficient to allow
the assumption the access delays were caused by respondent, which is the basis of the Ranbury
analysis. Its analysis, albeit a simple analysis in my view still falls within the Protocol because the
method is not prohibited by the contract, which is silent about programming requirements, and
is dealing with the delay events commencing from the outset of the works, so is acceptable.
762. The as-planned impacted analysis has sufficiently demonstrated the critical path access
delays for this claim.
763.
I therefore accept the Ranbury analysis assessing 61 days of critical path delays.
764. The next and very important issue to consider is quantum.
Quantum
765.
The claimant has used the delay damages rates in Table A.5 of the contract, which is
provided in the contract. However, in my view it ignores the contractual provision submitted by
the respondent42 that in Schedule A which refers to Table A.5 and adds “Where applicable and to
the extent that there is evidence that the amount is an actual cost incurred during the delay event.”
766. The payment schedule is replete with complaints about the claimant’s quantum claim in
significant detail which I will not list here. The claimant’s claim listed all personnel and plant
employed in D.7.1.8 and claimed them over the various delay periods identified in the table by
entering a number of items of plant in each cell for a particular date, and those numbers varied,
and a number 1 in the staff rows for the dates that the staff hours were being claimed.
767. When confronted with the payment schedule objections, the claimant then relied upon Mr
Schenck to provide support for the calculations at paragraphs [581] through to [606] of ASSD.
768. At paragraphs [820] to [825] of the application, the claimant engaged with the non-business
day argument raised by the respondent that the claimant was working on those days – provided
the Supply and referred to Mr Schenck’s statutory declaration paragraphs [581] through to [606].
769. Mr Schenck did not respond to the complaints that certain days were not business days, and
it is only business days for which delay damages are payable under clause 15.3 of the contract.
770.
In my view the entitlement mechanism in clause 15.3 specifically refers to business days,
which are defined in clause 1 as, “…a day, other than a Saturday or Sunday, on which banks are
open for general banking business in Perth, Western Australia and the location specified in
schedule A (Key terms).”
771. The claimant has not engaged with the definition of business days and seems to merely rely
upon the assertion that the claimant worked 7 days and therefore it is entitled to paid for the
weekends. However, it claimed under clause 15.3(a) for delay damages for every business day.
42

Paragraph [778] of the response
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There is no evidence that the parties varied the contract regarding the definition of business
days, so I find the claimant is only entitled to delay costs for business days as defined in the
contract.
772.
Mr Schenck responded to the challenges to specific personnel costs in [589] of ASSD on the
basis that they were salaried staff who were paid whether on site or not, which I can understand.
773.
He reiterated that Table A.5 was the appropriate delay damages figures because the parties
had agreed those rates. I understand his comment that he considered the other claims he made
when applying the qualification, ‘Where applicable and to the extent that there is evidence that
the amount is an actual cost incurred during the delay event’ when considering the claim.
774.
I note the respondent’s challenge to the claimant that standby rates were not appropriate43
and did not reflect the actual costs and that none of the items were stood down, and that there
was no evidence of the actual costs incurred during the delay event44.
775.
The respondent, again (as with its objections to the D.7.11 claim) did not provide any
alternative figures or calculations or basis for calculation as a challenge to the claimant in the
payment schedule, and I find that this general objection was insufficient for the claimant to have
to respond to the rates.
776. The response supported these objections for paragraphs [777] to [781] that evidence of actual
cost incurred during the delay event was required, such that using the delay costs (as a
provisional valuation) without actual evidence was inappropriate.
777.
The application45 had reiterated that the parties had agreed the delay rates and that items
had been stood down.
778.
I appreciate that there is the qualification to the provisional rates which I restate here, but I
consider that the respondent has highlighted the text to give undue emphasis to its preferred
meaning.
779. Provisional rates for Delay Costs…Where applicable and to the extent that there is evidence
that the amount is an actual cost incurred during the delay event’
780. There is no definition of costs and actual costs in the contract, and in the submissions the
respondent made about Dayworks not being an appropriate measure for out-of-pocket expenses
it cited cases which were not authoritative in assisting me to understand that term.
781.In this part of the claim, the respondent has not cited any authority as to what is meant by an
actual cost to assist in construing this qualification relating to Delay Costs.
782.
I must therefore construe this issue unaided by authority. A contract needs to be construed
to make sense of what the parties agreed, and there are Provisional Rates for Delay Costs that
have been agreed. The effect of the qualification as asserted by the respondent, seems to undo
that agreement because it requires an undefined term - an actual cost - to replace the agreed
rates for delay costs.
783.
However, the opening words of the qualification are, “Where applicable..” and to my mind it
is open to conclude so as to make sense of this provision, that where applicable if the claimant
can demonstrate that it incurred actual costs during the delay event, then the rates apply.
784. I do not consider that the claimant is required to demonstrate its actual costs, whatever that
undefined term means. Otherwise, the entire delay costs rates agreed by the parties is unravelled
and the utility of the provision is meaningless.
785.
I therefore agree with the claimant that the Delay Rates apply where applicable – that is when
a delay event occurs.
786. As I have mentioned previously, I am obliged to value the claim in accordance with s72 of
BIF which I restate in valuing construction work, which is almost identical to the related goods
and service valuation as follows:

43

Paragraph 82(b) of the payment schedule
Paragraph 82(c) of the payment schedule
45
Paragraph [819] in particular
44
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“(a) if the contract provides for the matter—in accordance with the contract; or
(b) if the contract does not provide for the matter—having regard to—
(i) the contract price for the work; and
(ii) any other rates or prices stated in the contract; and
(iii) any variation agreed to by the parties to the contract by which the contract
price, or any other rate or price stated in the contract, is to be adjusted by a
specific amount; and
(iv) if any of the work is defective, the estimated cost of rectifying the defect.”
787.
The contract provides for delay rates, so I will have regard to them in valuing this claim.
788. Apart from one challenge to certain plant and equipment in paragraph 85(c) for the primary
crusher claim, there were no other direct challenges made to the D.7.1.8 claim, so the claimant
was not put on notice to provide further details, apart from having to substantiate its claim.
789. Mr Schenck explained at [589] that the items of plant and equipment were allocated for the
use of the offsite staff and on-site engineers. I cannot agree that a pozitrack, a water cart, an 8t
roller, a wacker packer and small tools were items that were needed by the staff that he
identified. They are items of construction plant and I find that they should not be included,
because the payment schedule expressly challenged them in the claim, and the claimant did not
adequately explain the entitlement to claim for these items. This was for the primary crusher
delay.
790. The D.7.1.8 table developed by Mr Schenck is a good starting point to value this claim.
However, it did not identify and exclude non-business days, which I discuss below.
791.Mr Roberts utilised Mr Schenck’s table in providing an assessment of the actual likely costs if the
full 61-day EOT is granted and assessed the claim, excluding non-business days as:
a. $698.521.67 using the delay rates; and
b. $373,633.32 based on his independent assessment of the rates.
792. Mr Roberts helpfully provided a USB stick with all his appendices because it was impossible
to read the figures in the printout of Appendix F.2.05 attached to his report. He explained that he
used the delay rates but subtracted non-business days and assessed plant that could otherwise be
used on the project elsewhere.
793.
His Appendix F.2.05 outlined his calculations which clearly showed in yellow, the plant that
he had re-allocated elsewhere, so that they were not included in the claim. He explained that it
was common practice in the industry to redeploy plant to be utilised for direct works to other
locations.
794. I understand the reason, as an expert, for his assessment regarding the direct use plant, but
the difficulty I have is that reason was not put to the claimant in the payment schedule. The only
challenge to the claim for plant was in paragraph 85(c) of the payment schedule, and this related
to the primary crushing area only. I cannot therefore find justification for his plant deduction,
apart from some plant in the primary crushing area, because it is a new reason.
795.
The payment schedule did not challenge the quantum of the delay rates, it argued that they
were inapplicable standby rates. I am therefore unable to consider Mr Roberts’ own assessment
using reasonable rates consistent with industry practice, because the respondent should have put
forward some calculations in the payment schedule to put the claimant on alert that the
quantum of the delay rates was in issue.
796. As with many of the payment schedule submissions, it became an all or nothing assertion
because there were no alternative quantifiable rates put forward. I cannot allow Mr Robert’s
reasonable rates assessment as these are new reasons.
797. However, he is an expert and he had access to the site records, which in this claim I can
consider because they were put in issue in the payment schedule. He has deducted non-business
days from the claim. That term is defined in the contract to exclude Saturdays, Sundays, and
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public holidays, so that whether the claimant worked 7 days as asserted in the application46 does
not mean I can ignore this definition.
798. I do not accept Mr Roberts’ deduction of the direct plant because it was not put in issue in
the payment schedule, but it is easy to identify which plant he did not consider, and he clearly
removed non-business days for his calculation. I accept that his calculation methodology was
otherwise correct and accurate and in accordance with the delay rates in the contract
799. Mr Roberts’ spreadsheet and Mr Schenck’s spreadsheet were both pdf versions which meant
that I could not perform calculations on either of them. I compared the daily delay rates per day
calculated by Mr Schenck and Mr Roberts and noted that those numbers were the same for the
days when both agreed about the plant and labour on site. Accordingly, I was satisfied that Mr
Schenck’s table contents coincided with that of Mr Roberts, and the differences arose because of
the non-business days and direct plant deductions by Mr Roberts.
800. In carrying out the revised calculation for the adjudicated amount, I referred to Mr Schenck’s
spreadsheet and deducted all amounts for non-business days, as well as the Pozitrack, water cart,
8T roller, wacker packer, and small tools general for the primary crusher delay where he did not
satisfy me that those items were need for the administration, management and engineering staff
for that period.
801.
Mr Schenck’s table had identified the calculations for each area as follows:
a. Primary crushing area
b. Tertiary screening area
c. Tertiary screen undersize conveyor
802.

$165,622.67;
$272,809.27;
$794,411.65.

My calculations
a. I worked on each of the areas separately where the dates for the delays for each area was
as follows:
i. Primary crushing area
ii. Tertiary screening area
iii. Tertiary screen undersize conveyor
Primary crushing area

29 January to 10 February 2021;
7 April to 19 April 2021;
8 May to 11 June 2021.

b. There were 4 non-business days (2 weekends), so I subtracted the daily delay amounts of
$12,044.89 each for 30 January and 31 January 2021, and $12,459.29 and $12,775.69 for 6
February and 7 February 2021 respectively. This totalled a $49,324.76 deduction;
c. I then subtracted the following items of plant for that period:
i.
ii.
iii.
iv.
v.

Pozitrack
Water cart
8t roller
Wacker packer
Small tools gen

$240/day x 13 days = $3,120.00;
$380/day x 13 days = $4,940.00;
$245/day x 13 days = $3,185.00;
$71.4/day x 13 days = $928.20;
$291/day x 13 days = $3,783.00
Total
$15,956.20 deduction

d.

I did not agree with Mr Roberts’ deductions for the direct plant for the reasons identified
above.
e. The total deductions for this area were $65,280.96 from $165,622.67 resulting in a delay
claim of $100,341.71 for this area. I appreciate that it is less than Mr Roberts’ amount for
this area, but I have set out the basis for the calculation, so this is my adjudicated amount
for this area.

46

Paragraph [819(d) of the application
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Tertiary screening area
f. There were 4 non-business days (2 weekends), so I subtracted the daily delay amounts of
$19,761.99 each for 10 April and 11 April 2021 respectively, and $22,023.39 each for 17 April
and 18 April 2021 respectively. This totalled a $83,570.76 deduction;
g. The deduction of $83,570.76 from $272,809.27 resulted in an adjudicated amount for this
area of $189,238.51.
Tertiary screen undersize conveyor
h. There were 10 non-business days (4 weekends), so I subtracted the daily delay amounts of
$23,361.19 each for 8 May and 9 May 2021 respectively, and $23,361.19 each for 15 May and
16 May 2021 respectively, and $20,386.19 each for 22 May and 23 May 2021 respectively and
$23,856.19 each for 29 May and 30 May 2021 respectively and $22,776.19 each for 5 June
and 6 June 2021 respectively. This totalled a $227,481.90 deduction;
i. The deduction of $227,481.90 from $794,411.65 resulted in an adjudicated amount for this
area of $566,929.75.
803. The total adjudicated amount for delays in D.7.1 is therefore $856,509.97 and is transferred to
LM1.
804. I had started the decision with the intention of dealing with all the large claims first because
of their importance. However, I realized that it was better to deal with some of the smaller
claims with less factual and legal contest, before coming back to D.7.3 to D.7.6 because that will
maintain momentum, and also allow findings about key issues that are repeated, to be dealt with
earlier.
805. Accordingly, the next claim I will consider is D.7.16.

D.7.16 extra over steel reinforcement $198,917.16
806. This is found at Volume 6 of the application and contained in 3 tabs.
807. The claimant had earlier claimed for and been paid for some extra over reinforcement in
item D.2.18.1, and those costs were reduced to zero in schedules D2 to D6, and then claimed in
this variation, which was the method that it had previously explained, and with which I agreed
previously.
808. The claim was made in accordance with Table D.2.2 for additional costs associated with extra
over reinforcement
809. The claimant submitted that its claim was only for additional costs of extra steel installed in
the completed works.
810.
I accept the submissions made by the claimant as to its entitlement to extra over
reinforcement, about which the respondent did not appear to dispute.
811. In support of its claim, the claimant provided a variation buildup D.7.16.3 claiming 87,244.37 kg
at the rate of $2.28 per kilogram amounting to $198,917.16. Behind this variation pricing, the
claimant provided a four-page spreadsheet in very small font followed by bending schedules.
812.The spreadsheet contained a column headed extra over which I assumed would assist in
establishing the figure of 87,244.37 kg and I totalled the amounts where the claimant had
identified positive extra overs and negative extra overs with the total of 348.88. I assume that this
amount related to tonnes because the previous column had the heading tonnes.
813. Given that this figure did not correlate with the amount claimed, I could not understand the
table. I then looked at the bending schedules which identified steel, all of which appeared to be
for area 31. I totalled the area 31 primary crusher - raft steel all comprising 25 pages, but several
pages together only totalled a particular amount.
814.
By way of illustration, schedule number C 21–0013 comprised 10 pages totalling 13.575 tonne.
The total steel for the primary crusher raft slab provided in the payment claim amounted to
105.721 tonne. I looked at the spreadsheet and could find no reference to a raft slab but only
references to slabs on grade.
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815. In this adjudication I have attempted to engage with the material to whatever detail appears to
be necessary to be able to deal with both parties’ properly make submissions in order to value
the claim as required by s72 of BIF. In this instance substantiation was not immediately apparent
to me.
816.
I will leave this issue of substantiation in the payment claim for the moment to consider the
payment schedule and the claimant’s application.
817.The payment schedule47 commenced it entitlement to make the deduction in accordance with
clause 19.3 of the contract in that it had paid $413,499.43 in error. It asserted that pursuant to
clause 18.5 and/or clause 19.1 it was entitled to make the deduction. It added that it was entitled
to a negative valuation in accordance with D.2.18.1, Schedule D of the contract.
818.
The payment schedule48 then argued that the claim did not take into account items that
require less steel reinforcement. Insofar as that comment is concerned, I cannot agree, because
there are a number of line items, for example D.2.4.5 where the extra over tonnage was -1.59
tonne.
819.
The next objection49 that the total tonnage on the bending schedules provided to date was
536 tonnes.
820. The payment schedule50 stated that the correlation between steel reinforcement quantities
remaining in pricing schedule D.2 (after the credit) and the amounts claimed in D.7.16 and
D.7.11.10 was unclear.
821.I accept the application submission51 that the respondent accepted the claimant’s deduction in
D.2 without commentary, and in fact agreed with the deducted amount of $628,830.50. However,
in my view it was not an unequivocal acceptance of the reinforcement component of the D.2
claim because against this item it claimed the deduction of $413,499.43 in the detailed reasons
and in enclosure 13.
822.
The payment schedule then asserted that it had paid for extra over payment for extra steel
reinforcement amounting to 583 tonne and asserted that all the bending schedules provided by
the claimant did not substantiate 181 tonnes for which claimant had been paid.
823.
Mr Schenck provided a response to the payment schedule in his statutory declaration from
paragraphs [985] through to [1001]. In particular, at paragraph [997] he referred to the claim
summary sheet to which I have just referred and explained the sheet.
824. He used the example of item D.2.1.10 to illustrate how the table worked and demonstrated
how the extra over tonnage for that item of 18.03 tonne was derived. The table provided in the
payment claim was not what attracted the criticism from the respondent. Its focus was on the
inadequacy of the bending schedules substantiating extra over reinforcement for which the
respondent asserted the claimant had already been paid.
825.
Mr Schenck did not engage with the respondent on that basis. He merely explained the
development of the claim which assisted me in understanding how the figures were derived,
which was not immediately apparent in the payment claim. However, the lack of engagement
with the claimant’s assertion that the bending schedules did not support the amount for which
the claimant was claiming remain unanswered by Mr Schenck.
826. At paragraph [1876] of the application, the claimant rejected the payment schedule comment
that the bending schedules did not substantiate the claim and asserted that the respondent was
relying upon the incorrect bending schedules.
827.
Mr Stevens explained52 that the bending schedules upon which he had made his assessment
were precisely the same bending schedules provided by the claimant which he attached at JS-04.
47
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I have examined them, and they appeared to be the identical to the bending schedules provided
in the payment claim.
828. The respondent demonstrated, from those bending schedules that the claimant had not
substantiated 181t of reinforcing steel for which it had been paid, about which Mr Schenck said
nothing in reply.
829. I find therefore that the claimant has not substantiated its claim for this item.
830. Insofar as the respondent claims a deduction of $413,499.43 for this item, based on its
submissions regarding the claw back provisions via clause 19.1 of the contract, I have already
rejected those submissions in my decision for item D.1.1 above, and the same reasons apply to
this attempted deduction.
831. I note that the respondent did not persist with its payment schedule assertion that it could
negatively value the reinforcement in accordance with D.2.18.1 of Schedule D. If this is still a live
issue, I find that this provision allows for positive or negative valuations of reinforcement, and
the evidence is that more reinforcement was provided at the higher rate; so, to my mind D.2.18.1
has already carried out its function. In my view it cannot be re-engaged to make a deduction to
payment that has already been made. In other words, it is not a set-off mechanism, so I reject
that payment schedule reason.
832.
The claimant had been paid $22,800.00 for this item in D.2.18.1, which it had deducted from
that item to facilitate this claim. Given that the claimant has failed to make out this claim, that
amount it deducted must be credited back and I apply $22,800.00 in this claim, rather than
change the amount in D.2.18.1 because both parties had already agreed to the D.2 item amounts.
833.
I value the adjudicated amount for this item as $22,800.00 and it is transferred to LM1.
834. The next claim I consider is D.7.2.

D.7.2 Additional concrete costs $101,541.33
835.
This is found at volume 3 of the application and contained in 4 tabs.
836. The claimant claimed a variation for the increased cost of the concrete supply from Towers
Concrete from the amounts identified by the respondent in the tender documents and were to
be used by the claimant in its tender.
837.
The claimant claimed under clause 11.2(b) of the contract at the lowest reasonable cost
consistent with sound industry practice.
838. The claimant provided a table with the concrete supply prices and terms together with the
invoice amounts of stabilised sand, weekend rates, truck hire, cancellation fees and waiting
times. These costs were additional to the supplied concrete cost of $237.00 per cubic metre,
which was lower that the tender price of $240.00 per cubic metre. The table provided the
calculations of the additional costs from the supplier, as well as reduced the concrete cost by
$3.00 per cubic metre which in total amounted to $101,541.33.
839. In the payment schedule, the respondent explained that the claimant’s rates for concrete
supply was a matter for it and that it could have chosen a different supplier. In particular the
respondent said it had not warranted or guaranteed the rate stated in the invitation to tender, so
the claimant’s reliance upon the rates identified in it did not form part of the contract.53
840. Importantly, the payment schedule54 stated that there had been no variation to the supply
and that all costs and expenses incurred by the claimant were deemed part of the supply in
accordance with clause 17.2 of the contract and were included in the schedule of rates.
841.
The respondent also relied upon non-compliance with clause 49.7 of the contract in arguing
that it was claim for damages which did not fall under BIF.
842. The claimant provided its supporting submissions from paragraphs [829] through [856] of
the application. At paragraph [833] of the application, the claimant referred to the invitation to
tender in which the specific rates were identified. It asserted that the respondent’s on-site
53
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concrete batch plant (Towers concrete) then changed the rates. The claimant submitted that it
was constrained by the selection of concrete suppliers due to its remote location so that the only
available concrete was from the on-site supplier. It added that on 10 February 2021 it issued a
notice to the respondent about the substantial change in unit pricing and delivery conditions.
843. The claimant went on to refer to clause 11.1 of the conditions relating to variations, and as Mr
Schenck identified in paragraphs [618-624] of ASSD that it was the respondent which had
instructed the claimant to price the supply of concrete with the specific rates and surcharges
provided by the respondent, and he referred to the claimant’s correspondence of 11 February 2021
to demonstrate that as soon as the prices changed, the respondent was notified in writing.
844. The claimant asserted at [843] that the respondent had acknowledged and accepted the
claimant’s claim for variation for this item under progress claims 4 and 5 which it said was
supported by Mr Schenck’s declaration at paragraph [551].
845. Mr Schenck’s declaration at that paragraph refers to notifications of delays to the respondent
at every opportunity to overcome the global claim and clause 49.7 objections of the respondent.
It does not support the claimant’s submission of progress claims 4 and 5. However, at paragraph
[612] of ASSD Mr Schenck refers to a certification which is attached at AS-22.
846.
I have examined AS-22 which appears to me to be in the same format as this payment claim
and I could not find certification by the respondent apart from a comment in the right-hand side
of, “Outstanding third-party invoices required to assess remaining value”. This evidence is in
support of the assertion that the respondent had acknowledged and accepted the claimant’s
claim for variation.
847. The difficulty I have with this submission is that the payment claim made no submission that
the respondent had already approved this variation by previous claims. I have rejected “new
reasons” raised in the response because s82(4) of BIF does not allow new reasons. In this
instance, the application submissions must be in support of the payment claim, and I find no
submission about previous approval of this variation in the payment claim.
848. I note the respondent did not take issue with the submission about previous approval of the
variation in the response and I must be guided by the parties’ submissions as to what is in issue,
so for the moment I will leave that submission on the table and return to it if necessary.
849. The adjudication response55 reiterated the payment schedule reasons and it is appropriate to
focus on key aspects of it. At paragraph [815] the respondent explained that a variation in the
contract only occurs if an aspect of the supply has been varied and then goes on to canvass the
goods and services to be provided by the claimant as identified in schedules B and C. Those
schedules refer to the supply, transport and unloading of all cement and sand.
850. I do not agree with the respondent that any aspect of the supply precludes an increase in the
cost of the supply. The phrase is not defined, and increased costs can fall with any aspect of the
supply as it appears to have a very broad meaning encompassing anything associated with the
supply. I turn back to the respondent’s submissions.
851. The respondent’s conclusion, therefore, was that there had been no aspect of the supply that had
been varied, but rather that the claim was for the rise in costs. It added that the claimant was
entitled to the agreed rates in the schedule of rates which were not subject to rise and fall and
were inclusive of all charges and fees and overheads.
852.
In my view that is correct and reiterated in Schedule D, part 3 paragraph 10, on page 62 that
all rates and prices contained within the contract pricing schedule deemed to be fully inclusive of
all costs incurred by the contractor arising out of, or in connection with the performance of the
works, including all allowances and overheads and profit unless otherwise provided.
853.
It argued that claimant’s claim was an invalid damages claim for alleged misrepresentation
which is not a claim within BIF and was outside its scope.
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854. The claimant’s letter dated 10 February 2021 under the heading 1)Unit pricing – Charters
Towers showed Mr Henderson stating that the claimant was advised by the respondent (preaward) that if there was a shortfall in supply, the supply may be supplemented by the Charters
Towers batch plant, with the additional costs certified as a variation. The letter served as a claim
for a variation under clause 11.3 (a) of the contract.
855.
There is no evidence that a variation was issued by the respondent. I have already agreed
with the respondent that the rates for concrete were those identified in the schedule of rates
which was to include all charges and fees. There was no warranty from the respondent about the
concrete rates.
856. It appears as if the upshot of payment claim is that the respondent has failed to issue the
variation which it had said it would do, pre-award, according to the 10 February 2021 letter.
857.
This is a claim for misrepresentation, which as the respondent submitted, falls outside the
scope of BIF, and I am unable to consider it.
858. If the submission that the respondent had approved this variation remains live since the
respondent had not objected to it; that does not take the matter any further because the
claimant provided no further submissions to demonstrate that had occurred.
859. Even if it had done so, the basis of such a claim against the respondent, would either be a
damages claim, which is prohibited by BIF, or a promissory estoppel claim was not advanced by
the claimant, which is also arguably outside the ambit of BIF.
860. Accordingly, I am unable to accept that the claimant is entitled to any claim for the
additional concrete costs, and I value the claim as $nil and transfer the amount to LM1.
861.
The next claim I consider is D.7.7.

D.7.7 Bussing personnel costs $60,810.09
862. This is found at Volume 4 of the application and contained in 9 tabs.
863. At paragraph [902] of the application, the claimant reduced the claim amount to $54,911.24
comprising:
a. $41,901.20 for the costs of bussed personnel and other costs;
b. $13,310.04 for 1 day delay lost productivity.
864. The claimant claimed that its personnel were to be accommodated by the respondent free of
charge but stated that it was advised by the respondent that after 23 February 2021, any
additional personnel could not be accommodated on site.
865. This necessitated bussing personnel to and from Townsville, which constituted a variation
under the contract clause 11.2(b) at the lowest reasonable cost consistent with sound industry
practice.
866. Contained within its claim was a daily loss of productivity claim for its personnel with
attached correspondence, tables of personnel and plant and calculations supporting its claim.
867. Its payment claim was for:
a. the direct cost of bussing personnel of $41,601.20; and
b. lost productivity of $19,208.89.
868. The main change in the claim is the delay costs were reduced by approximately $6,000.
869. The payment schedule56 provided a whole host of reasons for non-payment which essentially
comprised the following as regards entitlement:
a. there was no variation to the supply as transport was included in the supply and was to
be at the claimant’s expense under clause 24.5 of the contract and was included in the
fixed lump sum for mobilisation;
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b. the claimant had no entitlement to delay damages because it had not applied for an
extension of time, and could not do so now;
c. there was no evidence that the progress of the work had been delayed by the transporting
personnel to and from the site;
d. any delay encountered was concurrent with the primary crusher and other delays;
e. any entitlement to delay damages (which was denied) was limited to the actual costs
incurred during the delay event and the amount claimed was not supported by any
evidence;
f. the claimant had failed to comply with clause 49.7.
870. Before dealing with the issues of quantum, and the application and response; given that I
have already considered some of these submissions previously, I will dispose of those at this
stage to reduce the contentious issues as follows:
a. The letter dated 26 April 202157 contained an EOT claim of one day which demonstrates
an entitlement to an EOT.
b. The issue associated with quantum of delay damages was dealt with extensively in claim
item D.7.1 in which I was satisfied that the table A5 delay damages were appropriate.
c. The barring clause 49.7 does not apply because having regard to the table at [586], the
notification date was 12 February 2021 as confirmed by AS-61 of ASSD and for the reasons
already identified in D.7.1 under the subheading, Non compliance with clause 49.7 of the
contract.
871.Accordingly, for the reasons previously identified and explained, these submissions are rejected.
872.
Nevertheless, there are number of live entitlement issues that remain, as well as the
quantum.
Entitlement
873.
I will firstly deal with entitlement because if the claimant fails to demonstrate entitlement
there is no need to consider quantum.
874. The application dealt with entitlement from paragraphs [908] through to [931] by outlining
its entitlement under clause 11.1 with the costs provision under clause 11.2 and asserted that the
26 April 2021 letter was discussed and agreed with the respondent during the weekly review
meetings in February and March 2021. It asserted that it had incurred the costs of bussing
personnel from the site every day between 26 February and March 2021 which resulted in a
difference in cost, thereby enlivening clause 11.2.
875.
The claimant pointed to a previous claim of $74,351.33 in progress claim number 4 of which
$32,098.50 had been previously certified. Mr Schenck 58carried out a reassessment of its claim
and reduced the amount to $54,911.24. I will consider quantum in due course, providing
entitlement is demonstrated.
876. The response dealt with this claim from paragraphs [1128] through to [1175] and separated the
entitlement between the direct costs claim and the delay damages claim which it dealt with in
reverse order.
877.
Regarding the direct costs claim, after canvassing the definition of supply, goods and services
both under the contract general conditions and by reference to schedules B and C, the
respondent pointed out that accommodation was to be provided by the respondent. It added
that the goods and services were to be provided by the claimant which included transport of
personnel and that schedule C confirmed it is part of the supply. This was reinforced by clause
24.5(a) that the claimant was responsible for transportation, with the consequence that the claim
did not relate to a variation.
57
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878. It added that even if it was a variation, which was denied, the claim was barred by clause
49.7. It went on to assert that it was an invalid claim for damages for breach of contract because
the respondent was contractually obliged to provide sufficient accommodation and it had
breached that obligation for which the claimant was entitled to damages. It argued that damages
could not be considered under BIF.
879.
In my consideration of the concept of any aspect of supply under clause 11.1 (a) in claim D.7.2
above, I found that an increase in costs fell within the expression any aspect of supply which in
my view has a wide meaning sufficient to capture an increase of costs as an aspect of supply, and
that reasoning applies to this claim as well.
880.
However, in this claim, in contrast to the claim D.7.2, the claimant has demonstrated that
this claim has been previously paid, and I am satisfied that the respondent agreed that this was a
variation. The respondent did not engage with the claimant about this key issue in the response.
881.
Accordingly, I am satisfied that the claimant has demonstrated its entitlement to the
variation and that the time bar ring clause 49.7 could not apply in any event.
Quantum
882.
The payment schedule had already challenged the quantum delay damages by saying that
the claimant had to demonstrate its actual costs incurred during the delay event. Thereafter it
divided its objections under the headings of transporting costs and delay damages separately
which are summarised as follows:
Transporting costs59
a. the 3 hours claimed the personal was excessive and the proper management of fatigue
did not require travel time to be taken during productive working hours;
b. there was no evidence to demonstrate that the personnel were transported on the listed
dates, and the respondent asserted that Neil Gobbert did not arrive on site at the same
time as the others and that Travis Gough, Scott Robinson and Robert McKelvey were not
on site on 28 February 2021;
c. the amount claimed pre-starts as excessive and could have been done by supervisor at a
lesser rate;
d. there were no supporting documents for the hire of the coach between 26 and 28
February 2021;
e. the rate for scaffolders did not appear to be based on costs and that the contract did not
include rates for variations and day works rates were excessive and did not reflect the
difference in costs by the variation:
f. the rate used for the coach hire costs included a 35% markup which should be limited to
10%;
g. the rates used for the allowance had no bearing on the claimant’s liabilities under the
relevant EBA, and the claimant had failed to demonstrate how this rate had been
calculated.
Delay damages60
h. there was no connection between the transporting of personnel and any delay or loss of
productivity as the records show the personnel were on site for 9 ½ hours a day;
i. total crew numbers do not correlate with the onsite records, including no records of any
crew on site on 28 February 2021:
j. the claimant was separately claiming for inclement weather, delay and disruption caused
by inclement weather during the same period of 26 to 28 February and 1 March 2021;
59
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k. it then reiterated its earlier assertions that the progress of the works was delayed by the
claimant’s inability to properly resource and efficiently manage the project.
883.

The application61 directly engaged with these objections and asserted that:
Transporting costs
a. the three-hour claim per person per day was not excessive because the travel time from
Townsville was 1½ hours one way;
b. proper management of fatigue was required, otherwise workers would have had to get up
at 3 o’clock in the morning to get to work;
c. the personnel listed in the claim on those dates was based on the payroll;
d. insofar as the reference to the respondent’s records, no evidence or substantiation of
those records were provided in the payment schedule, and in any event on 28 February
2021, personnel were not on-site because of inclement weather but had been transported
to the site and then did not enter the site, because they turned round to return to
Townsville because no work could be performed;
e. the pre-start claim was not excessive because supervisors were preoccupied with
supervising work activities and could not be spared, which was why the superintendent
was used;
f. there were supporting documents for the hire of the coach between 26–28 February 2021,
and I find AS-63 of ASSD provided the invoices;
g. the daywork rates were not excessive because they represented the difference in costs
that were caused by the variation;
h. the 35% markup was necessary because of the urgency of having to organise transported
the last minute;
i. the rates for the allowance were not excessive because that was the rate used in the
contract which is less than the ATO allowance.
Delay costs
j. there was a connection between the personnel claimed delay and loss of productivity
because this created additional works to be undertaken by the claimant;
k. the claim for site engineering staff is due to the delayed productivity and time on site had
to be extended as a result of more off-site engineering staff costs being incurred by the
claimant;
l. the claimant’s records for the personnel indicate that there were on-site for 9 ½ hours a
day;
m. the claim included amounts of personnel transported only in accordance with the
claimant’s records. Some were then subsequently stood down as a result of inclement
weather, but that did not mean that they were not transported;
n. the total crew numbers in the claim correlated with the on-site records of the claimant;
o. the claimant was not claiming for inclement weather, delay and disruption caused by the
inclement weather during the same period that is 26 February to 1 March 2021;
p. the transporting of personnel by bus delayed and disrupted the progress of works; and
q. the progress of works were not delayed or disrupted due to the claimant’s fault, but it was
the respondent’s fault because no accommodation was available, and
r. concurrency of delay was assessed by Mr Schenck as outlined in paragraph [947] and
[948] in which he reduced the delay down from 92% to 69% to remove concurrency.

61

Paragraphs [902] to [953] of the application

Chris Lenz

Page 90 of 136

Adjudication no. 1147200: Civil Mining and Construction Pty Ltd v Ravenswood Gold Pty Ltd

07/03/2022

884. Before considering the response submissions, which were mainly legal submissions with
some assertions of fact provided by Mr Roberts, I make the following findings:
a. I am satisfied that the 3-hour claim is reasonable because that is the travel time to and
from site;
b. I am satisfied that proper management of fatigue required the workers to be transported
at times claimed because fatigue is a significant occupational health and safety issue;
c. the payment schedule provided no substantiating records in it to demonstrate that the
claimant’s claims were unreasonable, such any attempt now to substantiate those would
constitute a new reason which is prohibited. Accordingly, I am satisfied that from the
claimant’s payroll, these personnel were transported;
d. I accept that (without controverting evidence from the response) that on 28 February
2021 workers were transported to site, but before entering, return to Townsville;
e. I appreciate the practicality of supervisors being unavailable to carry out the pre-start
meeting, such that the superintendent was required to do so, which means that the
prestart claim was not excessive;
f. the missing invoices were provided, and I am satisfied they relate to the period in issue;
g. the daywork rates were not excessive. I will leave this analysis until after considering the
response, because this involves a legal and factual contest, with which the response made
submissions;
h. I was not prepared to allow the 35% markup on the bus invoices, as the contract limits
markups to 10%. In any event, the urgency to arrange a bus may have been necessary on
the first occasion, but after that it appeared to become a routine;
i. I accept that there is a definite connection between the bussing and the delay
substantiated by the bus invoices, and the personnel identified being affected;
j. It is clear that the off-site personnel would have been equally affected by this loss of
productivity associated with the delay;
k. I accept that the personnel still were on site for 9.5 hours per day;
l. there was no doubling up of delay costs claims, after Mr Schenck reviewed the earlier
payment claim amount.
885. I will now consider the response submission regarding the applicability of the rates used by
the claimant.
886. The response initially supported the payment schedule assertion that the claimant had to
demonstrate its actual costs during the delay event, and that the daywork rates were excessive
and did not reflect the difference in cost caused by the variation.
887. Starting from paragraphs [1163] through to [1172] the respondent referred to clause 11.2(b) of
the contract to demonstrate that there were no rates for variations specified in schedule D,
which supports the payment schedule, but then went on to make assertions about the lowest
reasonable cost consistent with sound industry practices and said that Dayworks were not
consistent with sound industry practices and engaged support from Mr Paul Roberts at
paragraph [1170], that day works were not appropriate for valuing variation claims.
888. My concern is that that assertion about lowest reasonable cost consistent with sound industry
practices was not put in the payment schedule. The payment schedule stated:
a. the contract did not include rates for variations; and
b. the daywork rates were excessive and did not reflect the difference in costs, if any, that
were caused by a variation.
889. Elsewhere in the payment schedule, the respondent belaboured the lowest reasonable cost
consistent with sound industry practices submission, but it did not do so in this claim.
890. In addition, the payment schedule did not expressly make the link that Dayworks were not
the lowest reasonable cost consistent with sound industry practices.
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891.
I appreciate that this is a fine distinction, but in the circumstances of this extremely hardfought adjudication between two large organisations with sophisticated legal teams on both
sides, to my mind that connection was necessary to put the claimant on alert about this
assertion.
892. At paragraph [944(h)] of the application, in response to the daywork rates were excessive and
did not reflect the difference in costs, if any, that were caused by a variation, the claimant said
that:
“The contract does not include rates for variations and the daywork rates are not excessive and
represent the difference in the cost that were caused by this variation because the time at the site
had to be reduced by the time spent on the bus.”
893. The claimant was not called upon to counter the lowest reasonable cost consistent with sound
industry practices submission now being raised in the response. Accordingly, in my view that is a
new reason which I must disregard as well as the reference to the eminent expert Mr Paul
Roberts in this particular claim.
894. In any event, one further reason for being unable to consider Mr Roberts’ report is that
nowhere in the payment schedule in response to this claim did the respondent provide any
positive assertion of what quantum was acceptable.
895. With respect, this bedevils adjudications, because an adjudicator ideally should be in a
position to make a decision between quantum amounts positively asserted by the parties, or at
least a basis of calculation upon which the adjudicator can embark on a valuation journey where
the respondent asserts that a zero amount is payable. It may be the adjudicator will accept the
claimant’s valuation or the respondent’s valuation, or an amount somewhere in between,
particularly where a means of calculation is provided by the parties upon which the adjudicator
can rely.
896. However, in circumstances where the respondent asserts that a zero amount is payable and
makes no positive assertion about quantum, or its means of calculation, if its primary submission
that nothing is payable is not accepted by the adjudicator; the adjudication, as in this case,
becomes very difficult.
897. The respondent in its response may then be tempted to provide mechanisms to value a
claim, or provide support for its valuation of $nil, in order to engage with the application
submissions, but in doing so provides submissions that are not in support of the payment
schedule which it is prohibited from doing, because that it is providing new reasons.
898. If, as I find in this claim, the respondent is unable to provide this alternative valuation
mechanism, the adjudicator is confronted with Hobson’s choice if an amount is payable. The
adjudicator must either accept the claimant’s valuation which is the amount claimed or perhaps
reduced in the application (provided it is analysed and considered reasonable), as against $nil.
899. An amount is payable, and the adjudicator is obliged to make a valuation under s72 of BIF, so
provided they are satisfied that the basis of the claimants’ valuation is acceptable, which I find
the claimant has established in this claim, and the alternative valuation is $nil; and the
adjudicator has no other basis to value the claim, it is open for the adjudicator to accept the
claimant’s valuation.
900. As I have found in analysing some of the other claims above, it may be (about which I make
no finding), that the respondent’s response submissions and supporting expert evidence tend to
disprove or reduce a claimant’s entitlement, but having regard to them in the decision is
prohibited by s88(3)(b) of BIF because they are new reasons prohibited by s82(4) of BIF, then the
adjudicator is obliged to value a claim with what they have in front of them.
901.
In this case, I am satisfied that the claimant has established its entitlement to a variation and
for the one-day delay, which has been cumulatively calculated on the basis of productivity losses
established by a calculation carried out by Mr Schenck. Without being able to consider the
evidence offered in Mr Roberts’ report because of the new reasons prohibition, I value this claim
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in accordance with the day works rates that are part of the contract as regards the transporting
costs, and the delay rates provided in table A5 of the contract.
902. I am satisfied with the supporting evidence and the calculation carried out by Mr Schenck.
However, I must reduce the component of the claim of the markup of the direct costs of bussing
from 35% to 10% in accordance with the contract.
903. My calculation is
a. $54,911.24 amount claimed;
b. claimed bussing costs $12,100 + $3,300 = $15,400 marked up 35% = $20,790;
c. correct bussing costs $12,100 + $3,300 = $15,400 marked up 10% = $16,940;
d. difference = $3,850
e. Corrected claim = $54,911.24 - $3,850 = $51,061.24
which is the adjudicated amount for this claim is and this amount is transferred to LM1.
904. I now turn to the blasting stoppage claim D.7.18.

D.7.18 Blasting stoppage $10,373.28
905. This is found at Volume 6 of the application and contained in 4 tabs.
906. At the outset, in the application, at paragraph [1965(h)], the claimant reduced its claim to
$5,492.00 because it conceded that there was an overlapping claim of $4881.28 in the item D.7 .1.
907. I have already valued the delay costs, and the 17 April 2021 claim falls within the tertiary
screen stoppage, which was from 7 April 2021 up to 19 April 2021, so this overlapping component
must be deducted from the claim which the claimant had done. I return to the payment claim.
908. The claimant submitted that it was directed that all its personnel were to leave site for a blast
in the reclaimed tunnel area.
909. The claimant submitted its entitlement was based on a suspension to supply under clause
12.1(a) and was entitled to be reimbursed under that clause and it substantiated its claim by
providing the respondent’s direction.
910.
The claimant used the method of measurement set out in Table D.1.2. (Item D.1.6) and it
provided its stoppage records with all personnel affected by the delay.
911. The payment schedule argued62 that clause 12.2 of the contract only entitled the claimant to
claim if the suspension caused more costs to the claimant and asserted that the claimant had
incurred no more cost as the expenses were going to be incurred notwithstanding the blast.
912.It argued that the amounts claimed by the claimant were not costs and that the blast did not
delay progress of the works.
913. It also provided submissions that there was no entitlement to delay damages because there was
no supply date, and the claim was barred under clause 49.7 of the contract63.
914.
I will dispose of the supply date submission at this stage by saying that it is rejected for the
reasons that I found regarding the same submissions in the claims above. Regarding the clause
49.7 objection, the table at paragraph [586] of the application provided the dates of notification
of each claim, and this claim was advised on 25 April 2021, which was 9 days after the claimant
was aware of the circumstances, so it is rejected because it was within the 30 day period and 49.7
cannot bar the claim because of the provision in clause 49.7(d) that a claim had been made, as I
found in the D.7.1 claim above about this objection.
915.The payment schedule also argued that the amount had been separately claimed by the claimant
in its access delay claim64. I am satisfied this has been addressed by the claimant in the
application by providing a reduction for that overlap.
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916.
The payment schedule arguments were then again raised in the response65 in which the
respondent explained that clause 12.2 allowed for delay damages for delay caused by the
suspension. The respondent emphasised that no more costs were caused as they were just
expenses incurred in any event.
917.The respondent repeated its delay costs limitation argument66 that it had raised in Claim D.7.1
that rates used must be evidenced as an actual cost, and I reject this argument for the same
reasons as I did previously.
918.
The respondent argued that the claimant admitted the suspension did not delay supply67
which was fatal to the claim because it was necessary for there to be a delay to the supply. The
respondent stated that the claimant was actually claiming a time related cost for delay.
919.
I have closely examined the claimant’s submissions in paragraphs [1975] to [1977] and I do
not agree with the respondent that the claimant was claiming time related costs because the
claimant expressly says that it was not doing so in paragraph [1976] of the application.
920. What appeared to be the thrust of the claimant’s submissions was that the delays that it
encountered from the blasting stoppage was not a critical delay to the progress of supply because
they ran concurrently with the D .7 .1 delays.
921.Nowhere in clause 12.2 do I see that it is necessary for the claimant to demonstrate that the
delays caused by the suspension were delays on the critical path. There is no reference to the
need for an extension of time. It merely needs to demonstrate any delays caused by the
respondent’s suspension.
922. In my view with the direction given by the respondent to cease works during blasting
stoppage, a delay of two hours was caused to the claimant’s activities.
923.
It was therefore entitled to claim for delay damages in accordance with clause 12.2(a) for
those two hours which it has substantiated.
924. I therefore find that the claimant has demonstrated its entitlement and the quantum of its
claim in the sum of $5,492 which is the adjudicated amount for this claim and is transferred to
LM1.
925. I will now consider claim D.7.15.

No D.7.15 inclement weather costs $285,228.80
926. This is found at volume 6 of the application and contained in 9 tabs.
927. The claimant claimed a series of stoppages due to inclement weather and its effects with a
list of dates from 23 February 2021 to 13 June 2021, together with the hours claimed and the
relevant correspondence.
928. The claimant claimed in accordance with the methods of measurement in table D.1.2 under
schedule D of the general conditions of contract and item D.1.6 for payment
929. The claimant provided a stand down cost summary which was provided in the form of a wet
weather register with a description, quantity, date, start time, finish time, duration, rate, and
total columns.
930.
It is important to note that in the payment claim item D.1.6 (which is a preliminary
item for provision for wet weather) the claimant deducted the sum of $81,481.74 from the
claim with the comment that, “All stoppages up to and including 28/05/21. All costs to date for
wet weather have been collated, compiled and claimed in item (D .7 .15 – inclement weather)”
931. The payment schedule also valued D.1.6 as ($81,481.74) which to my mind conceded this
deduction with the recognition that inclement weather claims with then be claimed in
D.7.15.
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932.
The payment schedule submissions in enclosure 12, again were quite extensive
comprising 10 pages, are summarised as follows:
a. its overarching objection68 was that the claim was for delay damages under the contract
for wet weather which only arises if the supply date was extended;
b. it then asserted69 that the claimant had not applied for an extension of time which it was
now unable to do because the contract had been terminated and that there was therefore
no entitlement to an extension or delay damages, and that if there had been any delay
(which was denied), it would have been concurrent with the substantial delays caused by
the claimant to mobilise sufficient resources to carry out the works;
c. it then argued70 the no supply date meant that the claimant had no entitlement to delay
damages and delay damages is a claim for the purposes of clause 49.7 of the contract, and
the claimant had not complied with clause 49.7 by not advising of delay damages;
d. it argued that there had been some double counting, and then addressed each individual
item of alleged inclement weather separately, totalling 14 items in total. In each case the
same submissions of no entitlement were repeated as follows:
i.
ii.
iii.
iv.

no valid EOT;
no entitlement to delay damages;
otherwise barred by clause 49.7;
no evidence of the inclement weather occurred such that it was barred under
table D .1 .2 of schedule D;
v. there was no evidence of the occurrence of the event (which varied according to
each item being considered), or of site stand down delaying the progress of the
works and further:
(1) the entitlement to be paid was limited to the actual costs incurred during the delay
event and only to the extent that the evidence provided of costs incurred in
accordance with schedule A of the contract;
(2) none of the items on the wet weather register (with the dates changing depending on
the item number being considered) with evidence of the actual costs incurred;
(3) even if the claimant had incurred actual costs (which was denied) the provisional
rates in table A5 were not evidence of the claimant’s actual costs, and no other
evidence of the actual costs had been provided.
933.
Again, I considered it necessary to deal with the submissions at this stage to
eliminate submissions that have already been considered, so that only the real matters in
issue need be further considered. In this instance
934.
I cannot dismiss the clause 49.7 claims that I have done previously because the
application paragraph [586] table stated that the date the of notification was not applicable,
and that it was not a variation to the supply, but a claim for supply in accordance with Table
D of the contract and was therefore not subject to notification. This is a different submission
than the previous applicant’s submissions to counter clause 49.7, so will need to be
considered separately.
935.
In so far as the payment schedule submissions are concerned, I find as follows:
a. I do not agree that it was a claim for delay damages. It was a provisional sum about which
the respondent had already agreed with the claimant’s deduction of previous payments
made to the claimant in item D.1.6. This was clear not only from the provisional sums
claim which form part of the payment claim, but in the payment claim item itself where
68
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the claimant referred to table D.1.2 method of measurement by reference to item D .1 .6
for payment for the provision of wet weather;
b. accordingly, there was no need for an extension of time to be claimed;
c. the issue of supply date has already been rejected in claims above;
d. in relation to the series of reasons by reference to the items claimed, I find as follows:
i.

there was no need for a valid EOT, nor was there any need to establish an
entitlement to delay damages for the reasons provided previously;
ii. in each case there was clear evidence of the inclement weather, and the site stand
down record, signed by the respondent’s agent Ausenco was evidence of the
inclement weather;
iii. in each case having regard to the items claimed, I am satisfied that there was
evidence of the occurrence of the event and there was no reason to demonstrate
delay to the progress of the work because it was a provisional item;
iv. as to the actual costs argument, nowhere did the respondent identify, at least a
mechanism as to how to value the actual costs, and a bare denial that the table A5
costs were inappropriate, without any further explanation, has already been
rejected by me under claim D.7.1 and D.7.7 above with the reasons stated there. In
relation to D.7.7 I explained that it was inappropriate for the response to then try
and advance submissions about them.
936. Accordingly, in assessing the submissions in the response, most of the submissions which
support of the payment schedule are rejected for the reasons stated above. If there are other
submissions which appeared to support the payment schedule, they must naturally be
considered, but any other submissions not in support of the payment schedule will be rejected.
937.
The application71 reiterated what had been claimed in the payment claim and referred to Mr
Schenck’s declaration from paragraphs [968] through to [984] in support of the evidence and the
mechanism of calculation supporting the payment claim.
938. It highlighted its entitlement under table D .1 schedule D that inclement weather would be
measured based on the submission of evidence that inclement weather occurred, and that it was
not a claim for delay costs for delay damages and was part of the provisional sum in which the
claimant had already deducted the sum of $81,481.74 from item D.1.6.
939. The claimant stated72 that it agreed that I can deduct this amount if I agree to the full claim.
940. I have already accepted that deduction in Item D.1.6, because it had been agreed by both
parties, so there is no need to make a further deduction from the amount claimed.
941.
The claimant reiterated it was not claiming extension of 6.5 days to the supply date and were
not claiming any time related costs.
942. The response submissions from paragraphs to [2134] to [2352] asserted that the claim was
confusing because they were time related costs. It reasserted that there was no substantiation of
the claim nor establishment of delays and referred to Mr Roulston declaration73.
943. I have reviewed Mr Roulston’ statutory declaration in which he deals with each event which
he acknowledges were signed off by him or one other member of the respondent’s team, except
in some instances where the signature was not known to him. His evidence canvasses what
personnel were working time and complaints about lack of evidence of delays.
944. I do not find that his statutory declaration is of assistance in raising any issue that I have not
already found has been resolved by my decision above.
945. I note that at paragraph [2164] of the response, the respondent took issue with Mr Schenck’s
reference to standby rates, and then said the day works rates were not an appropriate measure of
71
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actual costs because they were in excess of 100% of the claimant’s costs74, and then repeated the
arguments that I have already rejected.
946. The response then embarked on a complicated journey of analysis to challenge the
distinction between standby rates and dayworks rates, and despite the claimant asserting it was
using standby rates, the claim was actually for dayworks rates.75
947. I find that the daywork rates and the table A5 rates for the same common items were
identical. For the respondent to now argue that some of the items should not be claimed because
of some confusion about daywork rates and standby rates, is teetering over the line into new
reasons.
948. However, I have already found that the rates used by the claimant were those identified in
the contract, which it was entitled to use in the absence of any other rates, and in the absence of
any positive assertions by the respondent as to what the rates should be, or a means of
calculating them it is not appropriate to raise this issue now.
949. I need to deal with the clause 49.7 payment schedule objection before being satisfied that
claimant is entitled to its claim. I have already observed that the claimant submitted that the
date of notification is not relevant to this claim because it was a provisional sum and measured
under table D.1.2 of the contract which it attached to the claim.
950. I have reviewed the supporting documents for the claim and note that:
a. on 3 March 2021 the claimant made a clause 11.3 claim for works affected by inclement
weather76 ;
b. on 3 April 2021 the claimant confirmed the inclement weather stoppages that it had
previously advised the respondent about, and listed the stoppages duration and the
notifications documents provided to the respondent;
c. site stand down records were signed by the respondent’s representatives;
d. the claimant followed up with another letter on 11 April 2021 about inclement weather.
951.I return to the payment schedule objection [12] in enclosure 12 relating to clause 49.7, which
stated, “A Delay Damages claim is a Claim for the purposes of clause 49.7 of the contract.”
952. The other objections about clause 49.7 in enclosure 12 all relate to a delay damages claim.
953.
In the response from [2189] through to [2197] in engaging with the claimant’s application
about the inapplicability of clause 49.7, the respondent then recast its objection by more widely
stating that the claimant was obliged under clause 49.7 to give notice of the occurrence of
inclement weather.
954. That was not the basis of its payment schedule objection, which focused on the requirement
under clause 49.7 to give notice of a delay damages claim. It was not a delay damages claim.
Accordingly, I am unable to further consider the response objection on this issue because it is
not in support of the payment claim and is purporting to offer a new reason for non-payment.
955.
Confining myself to the respondent’s payment schedule objections, I find that it is not a
delay damages claim but a claim for the provision of wet weather, such that clause 49.7 did not
engage, so the objection could not be accepted because the respondent had limited its objection
to a delay damages claim.
956. Accordingly, I am satisfied that the claimant is entitled to its claim and that it is established
the quantum in accordance with the contract in the sum of $285,228.80. However, Mr Schenck
conceded at paragraph [980] and supported by the application at paragraphs [1733] that there
had been an overlap amount of $3,407.08 between claim item D.7.1 and this claim. Given that I
have already allowed the delay claim for 12 April 2021, I must deduct this amount from the claim.
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957.
I calculate the adjudicated amount as $285,228.80-$3,407.08 = $281,821.72 and this is
transferred to LM1.
958. I will now consider claim D.7.14.

D.7.14 Steel escalation $97,724.99
959. I note that the application reduced this claim to $88,824.73 because Mr Schenck at [967] of
ASSD recalculated the claim using an extra-over tonnage from 1 February of $80/t and 1 March of
an extra $174/t, which it had used previously, but Mr Schenck noticed that he had previously
claimed 410.38t instead of the correct amount of 378.65 t, which resulted in a lower calculated
amount. I now turn to the payment claim.
960. This is found at Volume 6 of the application and contained in 7 tabs.
961.
The claimant submitted that due to the delays on the IFC drawings the claimant was unable
to procure steel at its tender price, and it was directed by the respondent to not procure
materials in case of changes to the drawings.
962. The claimant submitted that as a consequence it had to procure steel at a higher price which
was claimed as a variation in accordance with clause 11.2(b) of the contract at the lowest
reasonable cost consistent with sound industry practice.
963. The claimant provided several minutes of meetings to demonstrate that the IFC drawings
were preliminary.
964.
In the variation summary, the claimant asserted that it been directed by the respondent’s
representative that it was all preliminary in which he said as follows, “… should not be procuring
materials in case of changes, specifically ‘don’t go buying stuff and saying it’s changed and want a
variation.’”
965. The reference for that quotation was attachment 0606–MIN–0005–section 7.2. I have looked
at that 2nd of February 2021 minute and confirm that the comment was attributable to Rocco
Musolino, the respondent’s representative at the time.
966. The claimant claimed a variation under clause 11 of the contract to recover the costs incurred
for the additional amounts it had to pay its steel supplier, and that it had valued the claim at a
reasonable cost consistent with sound industry practice.
967. The claim provided Infrabuild pricing update dated 4 January 2021 together with the install
reinforcing list, the variation buildup and the reinforcing escalation cost.
968. The payment schedule77 identified 10 reasons demonstrating the claimant’s lack of
entitlement as follows:
a.
b.
c.
d.

the amount was not a variation to the supply;
the claimant had already been paid for the supply of the steel;
the amount claimed was for an alleged rise in the cost of steel;
the rise in the cost of steel did not entitle the claimant to make a claim for those
increased costs;
e. the supply of steel was valued under the contract using schedule of rates and could not
be valued other than under the schedule of rates;
f. schedule D of the contract expressly provided the rates in the schedule rates were fixed
for the term of the contract are not subject to escalation or any alteration whatsoever
whether for rise and fall or otherwise. This claim was for an escalation in costs which is
expressly prohibited by the contract;
g. the claimant is deemed to have made an allowance for the risks of costs of steel by reason
of clause 7.1 (a) of the contract;
h. the claimant was not substantiated;
i. the claim was otherwise barred because notice of claim was not given in accordance with
clause 11.3(c) and 49.7(b) and (c);
77
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the continuous failure of the claimant to mobilise sufficient resources meant that it was
not in a position to deliver all the required steel by the end of March 2021.

969. The application78 provided support for the payment claim and focused on the respondent’s
failure to provide IFC drawings which meant that the respondent had directed a change to the
procurement aspect of the supply to be suspended or postponed.
970. It then canvassed the specific clause 11.2(a) and (b) provisions in some detail and explained
that its claim for costs was the lowest reasonable cost consistent with sound practices and
confirmed that it was not claiming time related costs. It then engaged with the payment
schedule objections in some detail.
971.In dealing with the clause 49.7 time bar claim, the applicant engaged at [1660] through to [1667]
with this time bar and referred back to its [1605] to 1622] submissions to demonstrate that it had
notified the respondent within 30 days after having become aware of the facts.
972. The difficulty I have with this claim is that the on 2 February 2021, there is no evidence that
the claimant had advised the respondent of the pending steel prices. Infrabuild’s price increase
was dated 4 January 2021 and I infer that the claimant would have been aware of that price
increase at the latest by 2 February 2021. In fact, at the meeting of 19 January 2021 it is reasonable
to infer that the claimant had knowledge of the impending steel price increase.
973.
When the claimant was told to hold off on procuring the steel because of the possibility of
drawing changes, and not try and then claim a variation; in my view the claimant should have
said to the respondent that steel price increases were imminent, and that if it could not procure
the steel then it was entitled to a variation for the cost increase.
974. Schedule D of the contract expressly excludes claims for rise and fall which means that the
only way the claimant can claim for those increased cost under the contract is by means of the
variation.
975.
I note that the claim referred to the escalated steel price being discussed between John Elliott
and John Henderson ostensibly supported by a submission in the variation D.7.3 and I have
carefully reviewed the claim documentation for that claim and could find no substantiation for
that assertion. It is not clear when that discussion took place, and I do not have any evidence of
this issue being discussed in writing.
976. The adjudication response79 reiterated the payment schedule objection that the claimant was
obliged to give notice of its claim no later than 30 days after it became or should it become aware
of the relevant facts, matters, events or circumstances relating to the claim. I do not find the
words relevant facts, matters, events or circumstances exist in clause 11.3 of the contract.
However, it certainly is a notice provision. More importantly it applies to clause 49.7 of the
contract.
977.
At [2127] of the response the respondent submitted that the first notice of this claim was 30
July 2021 and I accept that.
978.
Accordingly, I find that the variation claim was made for the first time at the time of the
payment claim. I note the claimant’s argument that given no variation had been issued, then
there is no variation date from which to measure when notification should have occurred.
979. However, given the importance of the steel escalation, and the claimant’s knowledge of the
imminent price increase, to my mind at least by 2 February 2021 it should have alerted the
respondent to the need for a variation in the event the IFC drawings were not provided.
980. By not doing so, it failed to provide notice of the cost increase at least by 2 February 2021,
when the respondent was trying to prevent a claim for increased costs, with the consequence
that its variation claim now is time-barred as asserted by the respondent under clause 49.7 of the
contract. This means the claimant has no entitlement to claim.
981.
Accordingly, I value this claim as $nil and transfer that amount to LM1.
78
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I will now turn to claim D .7 .10.

D.7.10 Double handle steel $308,203.44
983. This is found at Volume 4 of the application and contained in 7 separate tabs.
984. The claimant asserted that its claim for additional costs was associated with insufficient
laydown areas, demurrage of deliveries (sometimes exceeding 10 hours), and relocating materials
from their original unloading areas to the work area.
985. The claimant claimed entitlement as follows:
a. Clause 29(2)(c) required the respondent to provide sufficient access to the site to perform
the supply;
b. Under clause 29.4 a delay by the respondent in giving access may give rise to a variation
in accordance with clause 11;
c. Alternatively, the laydown facilities were a component of the Supply – Schedule C, Scope
of Services 2(a) and Scope of Work 2.9.1. The failure by the respondent to provide
appropriate laydown areas was a change to the scope of works/supply required, thereby
constituting a variation under clause 11 of the contract.
986. The claimant submitted its costs into six distinct categories in which it claimed those
reasonable costs consistent with sound industry practices.
987. These categories were:
a.
b.
c.
d.
e.
f.

double handling steel reinforcement amounting to $178,914.79;
demurrage costs for deliveries of steel reinforcement amounting to $17,820;
double handling HD Bolts amounting to $8,658.61;
double handling temporary works amounting to $88,970.14;
double handling paralink rolls amounting to $8,982;
double handling gabion baskets amounting to $4857.91,
which amounted to a total of $308,203.44.

988. Before considering the payment schedule, given this is the fourth largest single claim, I will
make a preliminary analysis of the claim to clearly understand the basis of it.
989. I am satisfied with the buildup for each activity as the claimant had rationally identified the
plant and labour required to carry out the activity80, which I infer was measured by the claimant
for each activity to form the basis of the claim for each item.
990. The claimant then determined the tonnage of steel, weight of steel bolts, area of temporary
works, square metreage of Paralink, and number of gabion baskets affected by the constrained
laydown areas and performed a simple multiplication to provide the build-up of its claim.
991.
Unless the contract provides a specific format for the development of its claim, how the
claimant makes its claim is entirely a matter for it. However, the photographs depicting areas
where there were relocations and consolidations multiple times does not really assist in
identifying how many relocations, the weight of steel or the area of temporary works involved for
me to be satisfied that these costs were incurred unless I consider the claim globally.
992. I now turn to the payment schedule to discern the respondent’s objections.
993. The payment schedule reasons81 for non-payment amounted to 7 pages which in summary
comprised a challenge to entitlement and quantum. The entitlement objections numbered 21
and there were 38 quantum objections. Among the quantum objections for each part of the
claim were the consistent submission that (and I have combined the items together):
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a. there was no evidence that the weight of steel/HD bolts/ or quantity of pans and
bracing/Paralink/gabion baskets was relocated;
b. there are no records of where it is alleged the steel/HD bolts/pans and bracing/Paralink
rolls/gabion baskets was relocated to and from where;
c. the extent that any steel/HD bolts/pans and bracing/Paralink roles/gabion baskets were
relocated was for the convenience of the claimant.
994. In the application, having been put on notice about the need to provide evidence and records
and details of the moves, the claimant did not respond with any further details and reiterated
what it had already provided in the payment claim together with Mr Schenck’s statutory
declaration from paragraphs [769] through to [797].
995. Mr Schenck provided an explanation as to how the claim figures were derived and calculated
but did not respond to the demand for the evidence and records.
996. Mr Henderson’s statutory declaration focused on the issue of laydown areas and explained
the about the difficulties with the prefabricated steel, the HD bolts and the pans, but did not
provide evidence and records and details of the moves. He was the person who was best able to
provide that detail because of his presence on site, and without his input, the ability to assess the
claimant’s claim is significantly impaired.
997. I am satisfied that the claimant was detrimentally affected by the lack of laydown areas for its
materials and that it had to move them from place to place. The difficulty I have is that when the
claimant was challenged to provide further evidentiary details associated with this claim it was
unable to do so. The photographs, as I said earlier do not provide a picture of the detail
substantiating a myriad of laydowns and relocations for a significant material over an unclear
time period.
998. Accordingly, I cannot make a finding about the double handling of the steel, HD bolts,
Paralink rolls and gabion baskets.
999. In the circumstances therefore the claimant has failed to substantiate this important claim,
and I am unable to value any component of it because of the lack of detail that it was invited to
provide in the payment schedule and did not do so in the application.
1000. Accordingly, I value this claim as $nil and this is transferred to LM1.
1001. I will now consider claim D.7.8.

D.7.8 Gabion delay costs $7,150.00
1002. This is found at Volume 4 of the application and contained in 8 tabs.
1003. The claimant submitted that on 17 February 2021 it was immediately required to haul
materials from a respondent’s stockpile at “Pit Pass” without prior notice which meant that its
operator was required to have training to enter this pit which was not available until Monday 22
February 2021.
1004. The claimant submitted that it tried to mitigate the impact of the direction by sourcing other
respondent supplied material, which was soon exhausted, and the claimant had to wait for some
further material from the respondent, and finally obtained a certification for Pit Pass to recover
the balance of the material from the respondent’s stockpile.
1005. The supporting evidence included a notice dated 22 February 2021 from Mr Henderson to the
respondent’s representative outlining the facts of the claim, which was made under clause 11.3(a)
of the contract together with notification under clause 15.2(a)(v) of an amendment to the supply
date.
1006. The claimant claimed entitlement under clause 11.2(b) of the contract as a variation at the
lowest reasonable cost consistent with sound industry practice. Surprisingly, it did not advance
its claim for an EOT which it had foreshadowed in the above letter dated 22 February 2021.
1007. The claimant claimed 11 hours for labour (5 labourers), and for a 24 t Excavator and its
operator.
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1008. The payment schedule submissions to this claim82 comprised 24 separate paragraphs which
covered several discrete aspects, and many of the objections I have previously considered under
other claims, and I have not restated these here because I have already found against the
respondent. Key objections to this claim were:
General objections
a. No obligation for the respondent to store gabion material at a particular location or
available at a particular time;
b. the location of the gabion material required the claimant’s personnel to complete an
induction did not mean that the claimant had an entitlement to claim;
c. there was no reason for the claimant’s resources to be stood down;
Delay damages entitlement
d. The claimant had not made an EOT claim; and the there was no evidence of delay;
No variation to supply
e. the inability to provide prompt training was not a variation;
f. the stopping and starting of work was not a variation;
g. the claimant had failed to have its personnel carry out the necessary inductions;
h. it was a damages claim which cannot be considered under BIF.
1009. In the application, the claimant reiterated its payment claim submissions and confirmed that
it was not making a claim for delay. Its focus was that because of a late provision of the rocks by
the respondent requiring the claimant to obtain rocks from “Pit Pass,” a further 2 km away,
which required its operator to have training to enter the pit, and that training was not
immediately available, resulting in plant and labour having to be stood down constituted a
variation.
1010. The claimant argued 83that this was an alteration to an aspect of supply being the claimant’s
work and services methodology for which it incurred additional cost. The claimant’s focus was
that the respondent had provided a direction in relation to training and to stand down.
1011.
The respondent84 challenged this submission by stating that:
a.
b.
c.
d.

There was no delay in the provision of gabion material;
the requirement for a Pit permit was not new;
the respondent had not directed the claimant to stand down;
there was no evidence that the claimant’s personnel had stood down.

1012. I agree with the respondent because the respondent’s policies required the claimant’s
personnel to have a Surface Operation Pit permit as part of induction. Whilst I appreciate that
the supply of gabion material within 2 km of the site being suddenly exhausted required the
claimant to look elsewhere, and elsewhere required a pit permit which the claimant’s operator
did not possess, to my mind did not constitute a direction by the respondent.
1013. That obligation for a Pit permit always fell on the claimant, and it’s unfortunate that its
operator was not in possession of one. However, it is inappropriate to then characterise the
consequences of the claimant’s failure to have a properly inducted operator with the
consequence that he and his plant was stood down, as being caused by the respondent’s
“direction.”
1014. To my mind the obtaining of the respondent’s materials, wherever they were available, and
the requirement to win those materials with a suitably inducted operator, was a risk that fell on
the claimant.
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1015. Accordingly, I find the claimant has no entitlement to this claim and I value it at $nil and
transfer that sum to LM 1
1016. I will now consider claim D.7.12.

D.7.12 inductions and medical $204,339.00
1017. This is found at volume 5 of the application and contained in 3 tabs.
1018. The claimant submitted that this claim was for additional costs for attending medicals and
additional inductions.
1019. The claimant claimed under clause 11.2(b) of the contract at the lowest reasonable cost
consistent with sound industry practice.
1020. The claimant outlined that in the invitation to tender (ITT) the respondent had stated that
an allowance of 10 hours of induction time should be made for site induction and preemployment medicals. It provided the extract of the ICC behind tab D.7.12.1:
1021. After the tender was submitted, post tender correspondence (PTC) was issued that the
claimant should make sufficient allowance for site induction and pre-employment medicals with
the respondent offering an online induction of 5 hours. I find that this extract in the identical
wording to that in clause 5.5 of the ITT including the requirements for full medical examination.
However, the PTC identified different locations for the medical requirements.85
1022. In the PTC commercial queries sheet86 under item 1.04 Ausenco said that the respondent
advised that the respondent would pay directly for medicals such that those costs had to be
excluded from the pricing.
1023. The claimant then submitted that after the contract was awarded, the respondent directed
that additional inductions were necessary.
1024. The claimant then provided its buildup for its costs which it provided in a table behind tab
D.7.12.5 which included each member of the claimant’s team with a column for their position,
and then various columns designating different induction activities, together with medical, onsite costs, respondent’s induction costs, medical costs and total costs.
1025. The claimant stated that the respondent’s induction costs were not claimed because they had
been included in the contract price, but the balance was payable and was divided into two
categories:
a. costs for attending medicals, FCE and x-rays
b. costs for on-site inductions

$86,540.00
$117,799.00.

1026. The claimant claimed its rates in accordance with the daywork rates.
1027. The payment schedule87 provided extensive submissions as to why it stated that $0 was
payable. This claim attracted significant criticism from the respondent and raised objections
which had not previously dealt with in this claim. In order to cover off on the issues, I will focus
on those reasons that have not been previously rejected and list the others in which the
respondent argued at length that:
a. the completion of assessments, inductions and training was not a variation to supply;
b. the complainant had to ensure that its personnel carried out the appropriate inductions
and training in accordance with clauses 29.5 and 31.3 of the contract. In addition, the
claimant agreed to adhere to the respondent’s health and safety environmental and
community policy which included inductions and training as provided by clause 31.2 of
the contract;
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c. the claim is a claim for the purposes of clause 49.7 of the contract, and is barred because
it failed to give notice of the claim prior to the end of the first quarter, such that the
claim is barred by clause 49.7(b) of the contract;
Medical, FCE and x-ray costs
d. The company agreed to pay and has paid the costs of medical examinations, but not pay
for the claimant’s own personnel in completing the examination;
e. Any tender allowance that did not include for medicals was the claimant’s error and was
not a proper basis for seeking an increase in contravention of contract pricing schedule
pricing note 14 which expressly excludes any errors;
f. there was no variation to the supply;
g. the attendance and completion of medical examinations was included in the fixed lump
sum component of the contract price for mobilisation of direct and indirect labour;
h. even if they were costs of medical examination, which were denied:
i.
ii.
iii.
iv.

there is no evidence of actual medical costs incurred;
the time spent by the claimant’s personnel was not a cost;
any liability was excluded by special condition 6.1 of the contract;
any additional costs in failing to arrange FCE examination to take place at the
same time as the balance of medical examination requirements were the
claimant’s costs;
Claim for on-site inductions
v. not a variation to supply and include in the fixed lump sum component;
vi. the claimant had to comply with the respondent’s policies and procedures;
vii. the respondent had the express right under clause 23 to audit the claimant’s
performance such that the claimant had no entitlement to any payment if the
respondent audited the claimant’s performance;
viii. clause 7.1 (a) of the contract required that the claimant make due allowance for
the company’s policies and procedures;
ix. the site induction mentioned in the PTC was separate from online induction;
x. any error or omission by the claimant in estimating costs for inductions did not
give rise to an entitlement to an increase in the fixed lump sum amount;
xi. the claim spent by the claimant’s personnel completing inductions, training and
VOCs was not a cost and is otherwise excluded by special condition 6.1;
xii. even if the claimant was entitled to recover costs (which is denied):
(1) assumed hours were excessive;
(2) online induction only took 3 hours, so an allowance for two hours should be applied;
(3) the Ausenco site induction only took 3 hours and therefore should be reduced
accordingly;
(4) LV induction training was a VOC for which the claimant had no entitlement;
(5) the Pit pass induction was a reference to training which was included in the supply;
(6) DWP induction was a VOC for which the claimant had no entitlement;
(7) the reference to working at heights is a reference to a VOC or alternatively training
forward to the claimant had no entitlement should have been included in the supply;
(8) the reference to permit holder is a reference to training for which the claimant had no
entitlement;
(9) the reference to phone user is a reference to training for which the claimant had no
entitlement;
(10)the amount claimed is not for actual costs and there is no evidence of costs provided.
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1028. In the application88 the claimant reiterated the payment claim and explained that only 5
hours induction for all personnel had been allowed for in item D.1.1.1 in response to the request
to reduce its tender price.
1029. It then explained that upon attendance at site, the respondent directed that all personnel
had to complete additional “Ravenswood Gold and Ausenco (EPCM) inductions and training
packages” prior to being permitted to work on the site and that its claim included the additional
costs for inductions.
1030. I will pause at this stage to reflect on the payment schedule’s reasons, and possibly the
respondent’s response submissions about this discrete issue, because it is pivotal to whether
there are grounds for a variation.
1031. The respondent’s several arguments about the contract requiring various induction activities
and medicals to have been considered in the claimant’s price, and further that the rates were
expected to include these activities in the price, even if the claimant had made an error in its
pricing; must take into account what the claimant says it was requested to do about the
allowance in its price for induction and medicals.
1032. If the claimant had not asserted what the respondent required it to do by reducing its price
for this item, then the respondent’s submissions about the primacy of the contractual provisions
it referred to, would carry the day. However, the matter must be considered in context.
1033. Accordingly, the respondent’s direct answer to this positive assertion by the claimant in the
payment claim, and if applicable, in the response will bring clarity to this issue.
1034. I find that the payment schedule does not engage with the claimant on this positive
assertion. It does not deny that the sequence of events asserted by the claimant did not occur;
nor did it deny that it required Ravenswood Gold and Ausenco (EPCM) inductions and training
packages” prior to being permitted to work on the site. The only engagement was that the
respondent admitted that it had agreed to pay for the claimant’s personnel to attend medicals89.
1035. This means that if the response attempts to make positive assertions about this issue, they
will be new reasons and disallowed
1036. The response at [1981] relied upon Mr Marx’s declaration from paragraphs [507] to [547]. Mr
Marx does not deny the claimant’s positive assertion about the sequence of events leading to the
claimant’s claim as a variation. He conceded the agreement to pay the medical costs and
provided a copy of medical invoices for 10 of the claimant’s employees which totalled the sum of
$8,329.9590. This is out of 162 of the claimant’s employees.
1037. I note that the claimant stated91 that the respondent refused to pay for the costs of attending
the medicals, despite them being part of the costs of the medicals. I draw the inference therefore
that the medical invoices did not form part of the medical costs claim. This is consistent with the
amounts claimed which appeared to consist of the time taken by the employees in attending the
medicals.
1038. Mr Marx traversed the contractual provisions and provided his interpretation as to how the
contract operated. So far in this adjudication I have been very liberal in allowing all witnesses’
evidence on both sides to be considered despite their crossing the line and entering an arena
outside their area of expertise and providing submissions which is not appropriate for witnesses
of fact.
1039. Mr Marx, at paragraph [523] argued that the PTC reference was to online inductions, and
that this was not inclusive of all inductions. This is an attempt to make submissions that the
claimant had to make an allowance for all inductions in any event; which is a “submission” made
in circumstances that the respondent’s request was for the claimant to reduce its price and Mr
Marx provides no direct evidence to refute that.
88
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1040. Mr Marx92 stated that this was the first time that the claimant had claimed these costs, some
6 months after the medical examinations. This was not raised directly in the payment schedule.
The payment schedule complained that the claim was made in contravention of clause 49.7 but
did not state that it had only been made in the payment claim.
1041. He then goes on to say that it is quite rare for a contractor to be paid to attend medical
examinations. This was not raised in the payment schedule93. What was raised in the payment
schedule was that the respondent had not agreed to pay for the personnel to attend the
medicals. Mr Marx provided no direct evidence to support that negative assertion, but rather
ventured an opinion that it was rare.
1042. None of these “submissions” can be allowed as they are new reasons as I have discerned
above.
1043. Given that there are no controverting facts raised in the payment schedule about this
discrete issue, and based on a bare denial unsupported by any substantiating facts from the
respondent, I find that:
a. The claimant had originally made allowance for 10 hours of inductions in its tender;
b. It was then requested by the respondent to make allowance for 5 hours to reduce its
price;
c. When it started on site it was then directed for the claimant to comply with Ravenswood
Gold and Ausenco (EPCM) inductions and training packages” prior to being permitted to
work on the site. I accept that the respondent is entitled to make such a direction.
However, in the circumstances, it constituted a variation to vary an aspect of the supply
because the inductions and medicals had earlier been limited to 5 hours at the
respondent’s direction, and the direction meant that additional induction and medical
hours would be necessary;
d. The respondent agreed to pay for the medicals. Without any controverting direct
evidence, it is open for me to find that this included the time taken for the medicals.
1044. However, this does not dispose of the issue of entitlement because of the respondent’s clause
49.7 time barring arguments at paragraph 9 of enclosure 9. In the past the claimant has
demonstrated that it complied with the notice requirements under clause 49.7 by reference to its
table at paragraph [586] of the application.
1045. Insofar as the previous claims were concerned where notice was demonstrated to having
been given, clause 49.7 did not engage. However, the claimant in paragraph [1543] of the
application, referred back to its [572] to [590] submissions about clause 49.7 and the dates in the
table and submitted that it had made the claim within the time period required by clause 49/7(a)
of the contract.
1046. The claimant submitted that it was made aware of the facts and circumstances of this claim
on 12 July 2021, which is the date of termination. I have already found that the claimant was
entitled to make a claim for a variation for the reasons that I have provided above.
1047. The facts of the entitlement to induction and medical costs termination costs would have
arisen when it received the direction to conduct the more comprehensive induction process that
it had allowed in its revised price. I do not have the date of the direction as it was not provided,
but by inference it could have been on 19 January 202194, and at the latest 2 February 202195 both
of which were minutes of meetings where item 4.5 dealt with inductions.
1048. The claimant only made this claim according to the table on 30 July 2021 which is the date of
the payment claim.
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1049. Clause 49.7(a) required the claimant to notify the respondent’s representative within 30 days
of becoming aware of the facts and circumstances. Even if the later 2 February 2021 date was
taken by which the claimant was aware of its variation claim, it is evident that a claim on 30 July
2021 was well beyond the 30-day notification time limit.
1050. The claimant’s application submission [1543(i)] cannot overcome this deficiency.
1051. Accordingly, the claimant’s claim is time-barred under clause 49.7(b) such that it has fully
released and discharged the respondent for the claim.
1052. I value this claim as $nil and transfer the amount to LM1.
1053. I will now consider claim D.7.17.

D.7.17(b) Extra over backfill material for use in ROM RE wall $34,394.23 and D7.17(a) Extra
over material for RE wall $19,268.21
1054. This is found at Volume 6 of the application and contained in 11 tabs.
1055. The claimant combined its submissions for claim D.7.17(b) and D.7.17(a) and will be
considered accordingly.
1056. The total claim was for $53,662.44.
1057. The claimant submitted that it had been asked, before submitting its tender, to confirm its
haulage pricing on an assumed haul distance of less than 2km.
1058. The claimant submitted that the actual haulage distance was 3.3km with increased stopping
points and intersections along the route and that it advised the respondent of revised rates
which were accepted by the respondent in the April 2021 progress claim.
1059. The claimant claimed entitlement under clause 11.3(d) of the contract and priced the
variation under clause 11.2(a) and (b) of the contract.
1060. The claimant included contract variation number 3 at Tab D.7.17.11 which was issued by the
respondent and dated 27 May 2021 and identifies:
a. item CV3.01 the extra over items for the screen gabion material suitable for the RE wall at
the rate of $13.39 per cubic metre with an estimated quantity of 2946 m³;
b. item CV3.02 the extra over items for the select backfill material suitable for the ROM RE
wall at the rate of $10.27 per cubic metre with an estimated quantity of 10,000 m³.
1061.

The claimant claimed under 2 categories as follows:
a. E/O for schedule D.2.2.2. Win, haul and screen gabion material amounting to 1439 m³ at
$13.39 per cubic metre for RE wall claiming $19,268.21
b. E/O for schedule D.2.2.4. Win, haul and screen selected backfill amounting to 3349 m³
for ROM RE wall claiming for the $34,394.23.

1062. The claimant provided substantiating evidence from GMC surveying about the backfill
quantities that it was claiming96. Chris Brannick confirmed that placed engineered fill amounted
to 3349.2 m³, but insofar as the gabion rock was concerned, the figure was 485.2 m³ and the
same97 certification was provided with a different survey model for additional excavation
supporting 485.2 m3.
1063. The payment schedule did not take issue with the quantities claimed, so I am satisfied that it
did not object that the quantities claimed are correct.
1064. The payment schedule98 argued that there was no variation to the supply, the haulage had
already been paid, the rates used were not specified in the schedule of rates, it was not a proper
basis for not using specified rates, and the difficulty in performing the work requiring a change
in methodology was not a variation to supply, and that the length of haulage routes had not been
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warranted by the respondent by relying upon clause 7.2 of the contract. In addition, the
respondent argued the claim was time-barred under clause 11 and alternatively under clause 49.7
of the contract.
1065. I reject the payment schedule objections because:
a. the respondent had already issued a variation for this work at the rates identified and
paid for some of it, such that its objections must fall away because it had already
recognised the need for the work, the rates and the fact that the work is more difficult
and had an increased haulage distance had been accepted in the variation number 3;
b. the variation had been issued and there is no issue at that time about a time bar, such
that in my view it is not possible now for the respondent to raise a time bar or clause 49.7
in circumstances where it had already issued a variation and paid for some work.
1066. In the circumstances, I am satisfied that the claimant was entitled to make the claim for the
additional materials and that the respondent had not taken issue with the quantities claimed,
and the rates for this work had already been agreed in the variation.
1067. The claim for the following 2 activities has been substantiated:
a. gabion material for the RE wall of $19,268.21; and
b. The backfill material for the ROM RE wall of $34,394.23.
1068. Accordingly, I value this claim with the individual amounts collectively amounting to
$53,662.44 and the amount is transferred to LM 1.
1069. I will now consider claim D7.13.

D.7.13 Tertiary earthworks levels $20,213.58
1070. In the application the claimant revalued this claim at $19,839.12.
1071. The claim is found at Volume 5 of the application and contained in 5 tabs.
1072. The claimant asserted that its assumption at tender time was that the footings for the
tertiary Screening Area would be below ground. On 19 April 2021 it was granted access to the
tertiary screening area to which a survey was attached.
1073. The claimant then discovered that the survey of the area was up to 231mm low, such that
there was then a need for formwork, which had not been allowed for.
1074. The claimant claimed a variation under clause 11.2(b) of the contract for the lowest
reasonable cost consistent with sound industry practice and provided a table explaining its
additional costs of setting up and stripping edge boards and performing backfilling in and
around the footings.
1075. The claimant argued that the change in methodology for the provision of the supply to the
tertiary screening area arising out of the survey drawing setting out updated levels constituted a
variation under clause 11 of the contract. The claimant emphasised that it had not been
previously provided with any information regarding this prior to commencement of the contract,
and the first became aware of it was on 15 April 2021 which required the claimant to incur
additional costs in accordance with the direction.
1076. In its material it provided its tender clarification99 which identified that it had assumed that
the depth of excavation would be 1 m and no excavation was required, and it provided the survey
of the additional quantity of together with its breakdown of calculations in deriving the
additional cost.
1077. The payment schedule in enclosure 10 provided 12 reasons for non-payment including:
a. it was not a variation;
b. the claimant had already been paid for backfilling and formwork;
c. the claim is using rates that are not in the schedule of rates;
99
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d. an additional lump sum because work is more difficult than anticipated at tender is not a
proper basis for not using the specified rates;
e. the claimant was deemed to have made allowance for all matters surrounding the site
and to the adequacy of and suitability of the site in accordance with clause 7.1 (a of
contract;
f. Part 4.2 of schedule D provides that all items in schedule D.2 must be carried out at the
specific rates regardless of difficulty and:
i. prices are deemed to include the value of work including every contingency;
ii. a change in methodology is not a variation to supply;
iii. the rates in the schedule of rates cover all risks;
g. there was no factual basis to assume that the work would not require backfilling and the
claimant’s tender clarification was not a contract document;
h. even if there was a variation to supply the claim was time-barred under clause 11 and a
claim was not made within the time specified in accordance with clause 49.7. I make the
observation that in this reason the respondent was not confining its argument to delay
damages only;
i. even if the claimant is entitled to an additional amount:
i. the rate should be derived from the reasonable cost of performing the work;
ii. the amount claimed were not costs;
iii. the daywork rates are excessive (an uplift of 40%).
1078. The reason for listing these reasons in some detail, is again to ensure that no new reasons
creep into the response, and there are many reasons that have emerged in this claim that differ
from the claims above.
1079. I will need to look at the application before dealing with the response.
1080. The application100 refers to Mr Schenk’s statutory declaration [943] through to [954] which
explained that:
a.
b.
c.
d.

At tender time the claimant assumed depth of excavation would be 1 m deep;
Which meant that no formwork was required to pour the footings;
On 19 April access was granted to the tertiary screening area; with
An attached survey showing the area up to 231mm low which meant that formwork was
required to pour the footings which was more labour intensive because:
i.
ii.
iii.
iv.

Form and strip footing were used;
additional earthworks backfilling between footings was required; and
survey setout was required to check the earthworks levels;
which were all additional works and did not form part of the original scope of
work.

1081. The claimant then reasserted its entitlement under the variation clause on the basis that the
extra excavation and backfilling directed by the respondent was not part of supply but a
variation for which it was entitled to the difference in cost. Its claim was the lowest reasonable
cost consistent with sound practice, and no time related costs were claimed.
1082. In response to the payment schedule’s reasons, the claimant provided its submissions in
reply which were lengthy. I note that it did not provide submissions in response to the clause
49.7 time bar in this case, but I consider that this was an omission and not a concession that the
time bar was operative because it had dealt with clause 49.7 generally in paragraphs [566] to
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[593] of the application. Rather than list all the application overcoming reasons, I thought it
better in this case to consider the response submissions first, in an attempt to limit the issues.
1083. The response101, relied on the Marx102 and Roulston103 declarations. The points raised, were
that (and I précis):
a. The premise of the claim is that additional works were required after it was discovered
that one side of the work area was lower than expected, and that tender expectation had
no contractual force because it did not form part of the contract, such that the
assumptions were irrelevant;
b. the scope of works provided that the claimant was to design, supply and install approved
form works in accordance with a drawing;
c. the respondent relied upon paragraphs [403] to [409] of Mr Roulston’s statutory
declaration;
d. even if it did constitute a variation, the respondent was released from liability in
accordance with clause 49.7 (a) of the contract because the claimant did not give notice
30 days of becoming aware of the relevant facts matters in circumstances until 30 July
2021 when the facts and circumstances were known on 15 April 2021.
1084. I will consider the response in reverse order because in some previous claims, the time bar
submission has been found to be correct by me, such that if the time bar prevents the claim,
there is no need for me to consider all the other submissions on both sides.
1085. At paragraph [2079] of the response the respondent stated that the first notice of the claim
was made on 30 July 2021 which is 106 days from 15 April 2021, when it first knew of the facts and
circumstances of the claim. The respondent referred to the 11 April 2021 letter in exhibit AS-67 of
AASD which it said made no reference to tertiary screening area such that it could not constitute
notice.
1086. The respondent did not refer to the next letter in AS-67, and this letter dated 1 May 2021
specifically refer to the tertiary screening area and the notice of a foreshadowed claim under
clause 11 found possible delay under clause 15.
1087. I find that this letter complied with clause 49.7 (a) by being within 30 days of 15 April 2021
such that the respondent’s time-bar objection must fail.
1088. Both Mr Marks and Mr Roulston referred to some potential saving that had been identified
by the claimant, which was found at paragraph 13 of the tender clarification. This was not
identified in the payment schedule, and to my mind constitutes a new reason which must be
ignored. The key point in the tender clarification was paragraph 3 which the claimant had
referred in the payment claim. The payment claim made no reference to paragraph 13 at all and
neither did the payment schedule.
1089. Whilst I understand Mr Roulston’s “submissions” in paragraphs [403] to ]409] they do not
overcome the facts that:
a. the earthworks levels of the tertiary screening area were not available at tender time, nor
could they have been because work had not yet been carried out by another contractor.
Accordingly, in my view the surface level of a future tertiary screening was not a “site
condition”;
b. such that any drawings provided tender time with no indication of those surface levels
could not reasonably have allow the claimant to make an assessment as to how its
construction works could be conducted. It had clearly advised the respondent in the
tender clarification that it had to make the assumption that all footings would be 1 m
deep below surface level. With the paucity of information about footing levels, and in fact
101
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no levels of the tertiary screening area because the area had not been constructed, such
an assumption in my view was reasonable;
c. once the claimant was alerted to the actual levels, it gave the respondent notice of a
variation.
1090. The claimant had explained why it asserted that the claim was a variation because additional
work was required beyond the original scope. I find that there were no earthworks levels for the
tertiary screening area to allow the claimant at tender to ascertain what work was required, as
the drawings were of no assistance. That is why there was a tender assumption provided to the
respondent.
1091. The difficulty for the claimant is that the assumption that it made that footings were 1 m
deep based on the paucity of information at tender time in my view cannot overcome the
respondent’s reference to the entire agreement clause 49.4 which excludes a tender104. The
precontractual assumption was not included in the contract to bind the parties. This was raised
the respondent in the response, which in this case, after quite some deliberation as to whether it
is a new reason, I found was in support of the payment schedule that the contract provisions
apply.
1092. Accordingly, the claimant could not rely upon its assumption as to footing depths in its
tender to bind the respondent because of the effect of clause 49.4 and I value the adjudicated
amount for this claim as $nil and it is transferred to LM1.
1093. I will now consider claim D.7.9.

D.7.9 Excavation and backfill (extra over) $45,098.94
1094. This is found at Volume 4 of the application and contained in 7 tabs.
1095. The claimant claimed a variation as a result of additional drawings provided by the
respondent which meant that the claimant’s tender excavation depth was exceeded. This
resulted in an altered construction methodology with slower production rates.
1096. The claimant referred to its tender qualifications that it assumed a depth of 1m for footings.
1097. The claimant claimed a variation under clause 11.2(b) of the contract at the lowest reasonable
cost consistent with sound industry practice.
1098. The claim was for:
a. Extra over for Schedule Item D.2.19.1 detailed excavation of footings and slabs $27,681.17
b. Extra over for Schedule Item D.2.19.2 Backfill of footings and slab with excavated material
$17,417.77.
1099.

At tender time the claimant assumed depth of excavation would be 1 m deep;
a. on-site the claimant discovered excavation is greater than 1 m in depth and up to 2.3 m in
depth as the tender drawings had insufficient detail of the existing surface levels;
b. on 6 April 2021, Ausenco directed that the claimant remove 300 mm of pavement and
replace it during backfill with minimum contamination;
c. on 11 April 2021 the claimant gave notice of the variation to supply these additional works
which did not form part of the supply;
d. the claimant subsequently claimed $45,098.94 pursuant to clause 11.2(b) of the contract.

1100.

The payment schedule’s reasons105, and I précis included:
a. the claim was not for work that was for a variation to the supply;
b. the claim was for backfilling and formwork which had been paid for

104
105

Paragraph [2074] of the response
Enclosure 6 of the payment schedule
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c.
d.
e.
f.

the rates used by the claimant were not specified in the contract;
the D.2.19.1 and D.2.19.2 rates were appropriate;
the greater difficulty to perform the work was not a basis for not using the specified rates;
the claimant was deemed to have made allowance for the conditions and examined the
site and its surroundings, and the conditions encountered are site conditions;
g. part 4.2 of schedule D of the contract required that schedule D.2 items should be carried
out at the specified rates, regardless of difficulty of performing the contract;
h. regarding the change in methodology:
i. the prices in the contract pricing schedule were based on the original scope of
supply not on a variation;
ii. the change in methodology was not a variation to supply;
iii. the schedule of rates include work required with the associated risks;
i. the claimant was time-barred because the complainant did not submit a variation within
time with clauses 11.3(a) and 11.3(b) the contract;
j. the claimant did not give notice pursuant to clause 49.7 meaning the respondent is now
released from the facts and matters giving rise to the claim;
k. the rates used in the claim were not reasonable and were not costs and the day works
rates with an uplift of 40% were the excessive.
1101.
As with the previous few claims above the issue of the time bar under clause 49.7 looms large
and I will look at the time bar provisions firstly before evaluating the other aspects of the claim.
1102. The application directly engaged with the time bar in clause 49.7 by stating that it had given
notice pursuant to clause 49.7106, and I presume this is referring to the notice of 11 April 2021 it
referred to at paragraph [986(d)] of the application, and then referred to its paragraphs [569] to
[588] of the application to counter the time bars. The date of 11 April 2021 is also consistent with
the letter D.7.9.1 in the payment claim.
1103. The response at paragraph [1230] referred to the Marx declaration in which it was confirmed
that drawings were given to the claimant on 20 January 2021 which contained sufficient
information for any discrepancy with the tender assumptions to become apparent.
1104. I note the paragraph reference to Mr Marx declaration stated paragraph [352], but it was
actually [351] to which he attached JM-33 which was a drawing transmittal.
1105. This is the same drawing transmittal that was provided by the claimant and D.7.9.6 in which
Mr Prenzlar of the claimant issued FRFI about a potential ambiguity and/or discrepancy within
the documents and attached the same list of documents.
1106. Accordingly, I find that on or about 20 January 2021, the claimant was aware of the
discrepancy between the drawings and its assumption about the footing depths that it had made
at tender time. The letter dated 11 April 2021 outlining excavation depths and layers discrepancies
is 81 days after receipt of the drawings when the claimant would have been aware of the facts of
the discrepancy. This exceeds the 30-day time limit in clause 49.7(a) of the contract. In essence it
is time-barred.
1107. This means that as a matter of fact the respondent is released from the facts of that claim by
virtue of clause 49.7(b) of the contract as has been submitted by the respondent in paragraphs
[1233] and [1234 of the response.
1108. Accordingly, I value this claim as $nil and this amount is transferred to LM1.
1109. This brings me to the final large claim D.7.3 to D.7.6 which the payment schedule considered
all together in enclosure 3 of the payment schedule which it called claim D.7.3 in response to the
D.7.3 claim in the payment claim, which was then divided into 4 categories.
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D.7.3 to D.7.6 Increased complexity due to Scope Change (area 31) $1,550,381.32
1110.
This variation claim is found at Volumes 3 and 4 from Tabs 7.3.1 to Tab 7.3.22 of the
application. There are 22 attachments.
1111. It provided a spreadsheet of each item of variation with a comments column that directed the
reader to attachments behind the relevant numbered tabs identified above.
1112.
The claimant asserted that these variations arose because of the Scope change that
significantly increased complexity of the works. The underlying basis for the claim was that:
a. the tendered scope of services and the associated contract documents contained 86
unique project specific drawings (“unique drawings”) and 21 standard drawings107;
b. during the term of the contract the unique drawings increased to 164 with 269 separate
provisions of those drawings. In addition, revisions were made to the standard drawings,
project specifications and earthwork drawings108;
c. all these changes were notified in correspondence and at site meetings, and the claimant
assessed the extra over costs of the additional work required to complete the work up to
termination date.
d. The document revisions required the claimant to review and remodel the revised details
to ensure that the construction works matched the IFC scope defined by the changed
documentation, which it tracked on survey timesheets.
1113.
The claimant submitted that its level 1 programme was submitted with its tender109 in which
it had programmed an activity, mobilise to site [Activity ID A1020], (a period of 40 days) from
Contract Award [Activity ID A1010] to Start Works [Activity ID A1030], during which it would
procure and plan the works to ensure completion in time.
1114.
The claimant said that it had assumed that the “Issued for Construction” design (“IFC”)
would be issued at contract award, thereby enabling the claimant to finalise procurement and its
delivery schedule during the 40-day Activity ID A1020.
1115.
The claimant submitted that at the pre-award meeting of 25 November 2020, the respondent
stated110 that the IFC drawings are/will be available; further at a meeting on 9 February 2021, the
respondent stated111 that the Final drawings should be all out this week.
1116.
The claimant asserted that the IFC was not issued at contract award and was only
transmitted in piecemeal fashion from contract award through until the termination notice.
1117.
It provided copies of correspondence112 regarding the IFC drawings and the consequences
commencing on 5 January 2021 which included a notification under clause 11 of the contract, with
further letters in January and February 2021 with further evidence provided by the claimant of
the changes to the drawings in which the claimant identified that it had to engage additional
resources to manage the quantification of the changes. These letters notified the respondent
under clauses 11 and 15 of the contract.
1118.
On 4 March 2021, in response to the respondent’s request, the claimant provided a register of
the Ausenco supplied drawings with a summary of the 5 changes to the drawings and the
number of time drawings had been changed. This was followed up on 9 March 2021 advising that
the measurement of changes was continuing, and quantification would be provided as soon as
possible.
1119.
On 24 April 2021 the claimant’s correspondence to the respondent demonstrated a significant
number of meetings and telephone conversations between the parties about a pending review by
the respondent of the claimant’s variation which had not taken place, the claimant re-submitted
107
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its information previously provided and quantified its claim at $1,744,888.86 with a detailed
breakdown with advice about an EOT claim in separate correspondence, which followed on the
same day.
1120. In May 2021 (21st and 25th) Mr Henderson wrote to Mr Marx about the contract drawings, and
it is important to examine the contents of these and the following letters in some detail to
demonstrate the clarity of the issues had clearly crystallised before this payment claim was
issued. This puts this most important claim in context.
1121.
In the first letter (and I précis), the claimant advised that it had been issued numerous IFC
drawings (“amended drawings”) from a person or source unidentified in the contract and it
queried the purpose of the drawings as no written notice had been provided to vary any aspect of
the supply. It requested that the respondent issue a written notice to vary the supply pursuant to
clause 11.1 contract immediately, otherwise the claimant would revert to providing supply in
accordance with the contract which meant those drawings listed in tables C.1 of schedule C of
the contract.
1122. In the second letter (and I précis), the claimant took issue with the respondent’s response
dated 25 May 2021 (which was not provided) which appeared to provide a construction of the
contract with which the claimant disagreed. The claimant reiterated that general conditions of
contract essentially trumped the scope of works and that the respondent was obliged to issue a
written notice to vary any aspect of the supply from the design drawings.
1123. The letter referred to the respondent’s direction that the claimant carry out the works under
the contract in accordance with the latest revision of documentation provided under an “issued
for construction transmittal”. The claimant therefore requested a clear and unambiguous
direction as to the express and comprehensive listing of the drawing numbers’ revisions, and that
only the respondent’s representative could vary any aspect of the supply and not Ausenco
document control. The claimant requested this direction be provided by 27 May 2021.
1124. On 3 June 2021 the claimant wrote again to the respondent that the direction it had received
on 27 May 2021 (which was not provided) was ineffective in that it lacked certainty as it failed to
expressly identify the drawings on which the claimant was to provide the supply. The claimant
referred to the large numbers of purported IFC drawings from numerous sources and required
clarity as to precisely what drawings were the subject of the respondent’s direction.
1125. The claimant requested an up-to-date register be provided by the respondent of the IFC
drawings and that it was concerned that there was a sinister motive behind the respondent’s
failure to comply with that request. The claimant requested that by no later than 4 PM on 4 June
2021 it be provided with the details it previously requested about the specific documents the
subject of the direction.
1126. On 9 June 2021 (and I précis again), the claimant referred to the respondent’s 7 June 2021
letter (which was not provided) that whilst the claimant had previously endeavoured in good
faith to construct the works in accordance with what the claimant understood to be the latest
IFC drawings; since Ausenco’s Contract Manager and General Counsel had advised the claimant
that it would not be paid for additional work directed otherwise than strictly in accordance with
clause 11 of the contract and that the respondent would rely upon clause 8.1(c) and disclaim
responsibility for directions issued by anyone other than the respondent’s representative, the
claimant had to alter its position.
1127. The claimant emphasised that despite numerous requests of the respondent to confirm
precisely what IFC documents were intended to be part of the direction, the respondent failed to
provide those details and instead sought and obtained a copy of the claimant’s document
register on which it provided some commentary, but which may not capture the latest
transmissions.
1128. The claimant referred to the need in clause 11.1 (a) for a variation date to be specified by the
respondent’s representative, the direction it had received had no such date and the claimant
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requested an unequivocal direction identifying the document names numbers, revision numbers
and revision dates in question and include the variation date.
1129. The claimant referred to the respondent taking issue with the claimant’s description of the
documents being issued in a haphazard and informal way and explained that these documents
had come from other sources to demonstrate this fact.
1130. The claimant stated that the respondent was putting it in an impossible position by:
a. seemingly being determined to coerce the claimant into performing work without issuing
documentation it needed to get paid for the work in terms of the contract; and
b. at the same time threatening the claimant that it needed to proceed in accordance with
the latest IFC documents, which it would not confirm, despite reasonable requests,
whether they were the latest documents.
1131.
The claimant concluded that from the respondent’s repeated failure to clarify its position
regarding information that it had listed meant that the respondent was deliberately impeding
the claimant’s performance and ability to secure the benefits of the contract and asked whether
there was any reason that the claimant should not regard the respondent’s stance as a
repudiation of the contract. The claimant requested an urgent reply by no later than 4 PM on
Thursday, 10 June 2021.
1132. Whilst the claimant did not add the respondent’s notice of intention to termination letter
dated 11 June 2021 behind this correspondence, I am aware of its existence. It is open to draw the
inference that the IFC document issue may have been a catalyst to the respondent exercising its
rights of termination for convenience 2 days after the claimant’s 9 June 2021 letter.
1133. Adjudication is not designed to resolve disputes between the parties, such that this inference
I have just made (and importantly not a finding) has no bearing on my duty to value the claim in
accordance with BIF. However, the context of a payment claim dispute is critical in establishing
whether the respondent had notice of the issues involved in the payment claim, and this
important claim in particular.
1134. The claimant provided a summary of key handover dates113 which demonstrated that every
single area of work was affected by:
a. the late issue of IFC; and
b. the significant changes to the IFC drawings and documents,
which significantly hampered the preparation that was required prior to mobilising on 29
January 2021, and this necessitated an increase in the claimant’s management resources to
mitigate the potential delay to the construction activities.
1135. The claimant identified its organisation chart provided at tender and then showed the
management resources allocated to the project at the date of termination notice which
demonstrated a significant increase in resources.
1136. The claimant claimed entitlement as a variation to the supply, with particular reference to
Schedule C table C1 and the Scope of Work Document 1049693– 060–CX– SOW–002 REV Asections 6 and 7 under clause 11 of the contract.
1137. The claimant submitted that it had priced its variations in accordance with clause 11.2(b), as
the lowest reasonable cost consistent with sound industry practice, because there were no
specified rates in the Schedule.
1138. The claimant split up the extra over costs into the following variations:
a. D.7.3 Area 31 – direct costs
b. D.7.4 Area 31 –additional survey
c. D.7.5 Area 31 - Additional on-site resources (scope and complexity);

113
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$284,112.50

1139. Having now considered all the other claims in this adjudication with an understanding of the
background to the project and now having read the claimant’s material supporting this claim, I
find that the claimant has discharged its entitlement onus regarding this claim. It is the most
comprehensive claim in which the history of the communications between the parties about the
inadequacy of the IFC drawings was readily apparent.
1140. Given the myriad of issues associated with this claim and its history, I reviewed not only the
payment claim and payment schedule, but also the application and response before deciding
how to approach the decision on this claim.
1141.
The payment schedule114 comprised 8 pages and is extensive with 37 paragraphs, and
numerous subparagraphs of reasons.
Claim D.7.5 additional on-site resources (scope and complexity)(Category 3/Item 3)
1142. At the outset I note that the respondent complained115 about not receiving documents behind
D7.3.21 substantiating the progress claim, which I infer related to the onsite resources due to the
scope and complexity changes. I call this the “missing tables” It asserted that behind this tab
were documents relating to the variation costs build up. The respondent asserted that it was only
when it had received an electronic copy of the payment claim later116 did it find the missing table
behind D.7.3.21, which it said was not part of the progress claim delivered on 30 July 2021.
1143. At paragraph [895(e)(iii)] of the application the claimant referred specifically to the payment
schedule complaint about there being no documents at D.7.3.21 to substantiate the claim, that is
the missing tables.
1144. At [896] of the application in rejecting this assertion about the missing tables along with all
other payment schedule objections rejecting the D .7 .5 claim, the respondent referred back to its
reasons provided in paragraphs [860] to [882] of the application and paragraphs [633] to [710] of
Mr Schenck’s declaration. In [896] it also summarised some of its responses to those objections
but did not deal with the missing tables.
1145. The earlier paragraphs [860] to [882] of the application set out the background to the
payment claim with support from paragraphs [633] to [710] of Mr Schenck’s declaration. In
particular, at paragraph [880] which related to the D.7.5 claim, the applicant outlined the basis
of its entitlement and substantiation and at [880(g)] stated that it had presented its information
at Tab D.7.3.21. It did not engage with the assertion in the payment schedule about the missing
tables in the payment claim.
1146. Mr Schenck, at paragraph [25] of ASSD provided evidence of delivery of the payment claim at
AS-80 and he confirmed that he made a second physical copy of the payment claim. At [665] of
ASSD he answered the payment schedule allegation that the physical copy delivered on 31 July
2021 was different from the electronic copy provided to the respondent, at the respondent’s
request. He said that “I can’t speak to what the Company says” but added that his electronic copy
matched his physical copy, and that he had taken all steps to verify the accuracy of the copies
made.
1147. That is the only reference that Mr Schenck has about the missing tables, and I find that Mr
Schenck had not directly refuted the missing tables objection.
1148. Mr Marx gave evidence117 that the payment claim document behind TabD.3.7.21 was different
from the payment claim provided in the adjudication application which essentially gave evidence
of the missing tables.
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1149. He explained that118 behind the payment claim tab D.7.3.21 was a document headed ‘Claim
Management – NOT IN AGGREGATE DELAY RATE TOTAL: $284,112.50’, but that in the
payment claim included in the adjudication application the document was headed ‘Extra
Resources - NOT IN AGGREGATE DELAY RATE TOTAL: $1,001,569.97.
1150. He emphasised119 that neither he nor anyone else from the respondent had removed the
Extra Resources document and replaced it with a copy of the Claim Management document, and
that it was only on 16 August 2021 when a second copy was given by Dropbox link120 was the
discrepancy identified.
1151.
I cannot accept that Mr Marx can give direct evidence of anyone else from the respondent
because that is not possible. However, his evidence of his knowledge is compelling, and he dealt
with the payment claim in assisting developing the payment schedule.
1152. The claimant did not directly engage in the application about the missing documents – it
merely relied upon Mr Schenck’s evidence.
1153. I must weigh somewhat competing statutory declarations which is never easy in
adjudication, and without direct controverting evidence from Mr Schenck, on balance I must
find on balance that the missing documents were not behind D.7.3.21 in the payment claim.
1154. The response121 engaged with the missing tables issue and emphasised that it was a critical
document because nowhere else in the payment claim was there a document that set out:
a. how the amount claimed (more than $1 million) had been calculated;
b. all of the ‘resources’ the subject of the claim; and
c. the dates on which each resource is claimed in the sum claimed for that day.
1155. The response reiterated122 that it was only on 16 August 2021, after a purported copy of the
payment claim containing the missing tables was given to the respondent that it was clear how
the claim was calculated.
1156. It submitted, which was supported by Mr Marx, that there appeared to have been a mistake
by the claimant including the costs for pricing variations twice in D.7.3.21 and D.7.3.22.
1157. The respondent then submitted that the claimant was seeking adjudication of a different
payment claim and by virtue of s88(2)(c) of BIF that was not allowed, because I must consider
the payment claim to which the application relates.123
1158. The respondent then argued124 that I could not consider the extra resources breakdown, that
is the missing documents and that in the absence of that breakdown there was no proper basis
for quantifying the claim.
1159. Its alternative argument was that the payment claim did not sufficiently identify the services
for which the payment claim was made and cited 4 cases in support of that proposition.
1160. I do not agree that the payment claim did not identify the related services, as it appeared
clear to me that the claimant was claiming for extra resources in Category 3 which can be linked
back to the increased management resources.
1161.
However, the earlier submissions by the respondent about s88(2)(c) prohibiting the
consideration of the extra resources breakdown as they are not submissions properly made
cannot be ignored. I have been at pains through the adjudication to disallow “new reasons” from
emerging in the response, and the difficulty for the claimant is that if I have regard to the
missing documents, I would be either be:
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a. Adjudicating a separate payment claim; or
b. Accepting submissions not in support of the payment claim,
both of which are prohibited by s88(2) of BIF.
1162. I had considered seeking submissions from the parties about this critically important issue,
but decided that it could not assist in this adjudication because:
a. Mr Marx gave positive evidence that the missing documents were not in the payment
claim;
b. Mr Schenck could not directly engage to controvert that evidence;
c. Neither of these witnesses are likely to be able to assist further beyond the evidence they
have already given under the Oaths Act;
d. It is not an arbitration where cross examination of evidence is allowed;
e. The claimant did not provide any controverting submissions in the application about the
missing documents;
f. Even if the claimant was given the opportunity to engage with the respondent’s
submissions that s88(2) of BIF prohibits me from considering the missing documents, it
remains a question of fact that the missing documents were not in the payment claim,
and in the confines of adjudication, no submissions could change that fact.
1163. Accordingly, I cannot have regard to the missing documents. I have examined the payment
claim closely, and whilst it explains the background to the additional personnel, standby rates
used and the number of days each resource allocated to the project, the missing documents are
the primary repository of substantiating evidence about claim D.7.5. They identify the resources
and the dates and number of days allocated to the project of having to manage the increased
scope and complexity. Without them, the claim is not substantiated.
1164. Accordingly, I value that part of the claim as $nil and transfer that amount to LM1.
Claim D.7.3 (Category 1/Item 1)
1165. The payment schedule objections are all within Enclosure 3, and I will summarise the general
objections and then those relating to Item 1.
1166. The general objections were as follows, with the objection number in []:
a. [7] the claimant was aware that the drawings listed in table C.1 of schedule C would be
revised during the course of the project and that the revisions in most cases were minor
changes and, in some cases, it was just the revision number;
b. [8] the claimant should have made allowance in the contract price for a document
controller whose responsibilities was to review anticipated revisions to drawings and the
failure to do so does not give rise to an entitlement to claim the omitted allowance at the
very end of project;
c. [10] a change in the works contemplated by the scope of works i.e., a revision to a
drawing does not give rise to a variation as it is no more than a revision within scope;
d. [11] the claimant had no entitlement because the revised and other drawings did not vary
the supply;
e. [12] even if the supply was varied, the claim was time-barred because the claimant did not
submit a statement referred to in clause 11.3 (a) or 11.3 (b) within the time limits;
f. [13] the claimant made this claim for the first time in the progress claim and is not
entitled to make a claim after the contract was terminated.
1167. I will deal with these general objections first before considering those relating to item 1 to
deal with issues, if possible, as and when they emerge.
1168. My analysis and initial findings are as follows:
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a. the basis of the claimant’s ostensible awareness that drawings would be revised during
the project is not explained;
b. the respondent has failed to demonstrate in any quantifiable way that most revisions
were minor. Accordingly, any attempt to quantify that in the response is a new reason;
c. the respondent has not explained why the claimant was obliged to make allowance for a
document controller;
d. I cannot agree with the broad proposition that a revision to a drawing does not give rise
to a variation within scope. The respondent has not in any meaningful way explained or
qualified this broad proposition;
e. the time bar proposition under clause 11.3 will need further analysis. However, as of 5
January 2021 the claimant provided a notice under clause 11.3;
f. the submission that this is first time this claim has been made is not correct because at
least on 24 April 2021 the claimant made its claim for scope changes cost and time
amounting to $1,744,888.86.
1169. I now turn to the specific objections under item 1 in which the respondent said that all the
works identified in D.7.3.18 were not a variation;
a. the claim for the stage 2 works in accordance with the latest revisions of some of the
drawings was not a variation because the scope of work included all associated work
described in the drawings including any revisions to the drawings;
b. the claimant’s entitlement to payment is limited to the amount calculated by reference to
the quantities of work carried out at the rates in the contract pricing schedule;
c. the risk that the quantity of stage 2 works would increase, or decrease was included in
the rates and prices in the schedule of rates and any change the quantity does not cause
the change in rates;
d. the respondent had previously paid the claimant the sum of $92,231.20 in relation to
those works;
e. finally, to the extent that any revised drawings constitute a variation (which is denied),
the claimant provided no discount for the acknowledged reductions in scope of works
including: There is no including provided in the payment schedule
f. the amount claimed is otherwise barred for failure to give notice of its claim under 11.3(a)
and (b) by virtue of clause 11.3 (C) which operates as a bar and alternatively by virtue of
the time notice requirements on clause 49.7.
1170. Dealing with these item 1 objections requires me to consider the application and response,
where necessary and I will still be alert to new reasons emerging.
1171.
The claimant dealt with these objections from paragraphs [887] through to [892] of the
application.
1172. Insofar as the payment schedule objections [5] to [10] were concerned the claimant
submitted that125:
a. In [888] of its submissions it relied upon its earlier submissions at paragraph [860]
through to [882] and Mr Schenck’s declaration paragraphs [633] through to [710] but
summarised its response is as follows (and I précis):
i.

any drawing revision by its very nature was a variation to an aspect of the supply,
and the respondent was attempting to depart from the express terms of the
contract;
ii. the drawings listed in schedule C of the contract were not to be revised during
the course the project, as the respondent was to provide IFC drawings by
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December 2020 as is evident from the correspondence. That correspondence
contradicts the respondent’s assertion that drawings were to be revised as they
were then not have been in a position to issue the IFC drawings;
iii. the schedule of rates contract was for the claimant to provide services based on
the drawings that formed part of the contract as listed in schedule C. There was
no need for a document controller because it was the obligation of the
respondent as the IFC drawings provider to do so. Nevertheless, the number of
drawings provided meant that it was inevitable that the claimant would require
further assistance;
iv. this was not the first claim as the respondent had made payment to the claimant
previously in respect of it;
v. the revisions were not minor changes and any revisions made to a drawing is a
variation to the supply.
1173. Insofar as the payment schedule objections [11] to [13] were concerned the claimant
submitted that126:
a. In [890] of its submissions it relied upon its earlier submissions at paragraph [860]
through to [882] and Mr Schenck’s declaration paragraphs [633] through to [710] but
summarised its response is as follows (and I précis):
i.

The claimant had entitlement because the revised and other drawings subject of
the claimant varied the scope of the Supply;
ii. the claimant is not time-barred because the respondent had not complied with
the express provision of clause 11 and cannot rely upon the clause despite its
breach, and in any event as it was previously claimed in accordance with clauses
11.3 (a) or 11.3 (b) within the time limit prescribed and the respondent had waived
the operation of clause 11 and the respondent repeated its earlier submissions
[543] to [556];
iii. the claimant was not making a claim for the first time as the respondent had
actually paid part of it for which the claimant provided credit.
1174. The response dealt with these issues from paragraphs [842] through to [882] in which the
respondent referred to the payment schedule and then summarised the objections as follows:
a. the revisions to the drawings did not give rise to a variation;
b. the scope of the revisions was only minor in nature;
c. the minor nature of the revisions meant the works required to be carried out were of a
similar character to the work of the agreed rates apply to;
d. there was no reason for anything other than the rates to be used;
e. the use of daywork rates to value the claim was inconsistent with clause 11.2(b) and the
rates were not the lowest reasonable costs.
1175. The dayworks rates submission is a new reason and is prohibited as it is dealing with an
aspect of quantification which is not in issue in the payment schedule.
1176. The respondent then referred to the Marx declaration127 and then provided submissions
under the headings of “No variation to any aspect of the Supply” and “Roberts’s assessment”.
1177. I am unable to have regard to Mr Roberts’ report because it deals with the quantification
which is not in issue because it was not raised sufficiently in the payment schedule.
1178. In addition, I cannot have regard to Mr Marx’s declaration insofar as he attempts to deal with
the extent of the minor revisions, because the respondent had made no attempt in the payment
126

Paragraph 889] and [890] of the application

127

Chris Lenz

Page 120 of 136

Adjudication no. 1147200: Civil Mining and Construction Pty Ltd v Ravenswood Gold Pty Ltd

07/03/2022

schedule to explain what it meant by minor, and it provided no evidence of the minor changes,
apart from a generalised reference in some cases to revision number. I have found that
generalised objection does not allow further reasons to be provided.
1179. I will turn to the response No variation to any aspect of the Supply submissions because they
expand upon the payment schedule reason of that description.
1180. The respondent referred to several cases to provide examples of how a contract needed be
construed in that it should be given a meaning:
a. That reasonable businesspeople would understand it to mean;128
b. To avoid absurdity129;
c. To give all the words of the contract some operation.130
1181.
The respondent then referred to the dictionary definition of aspect which means a feature or
quality to demonstrate that the claimant’s interpretation that any revision to a drawing giving
rise to a variation is not consistent with that meaning, and that the inquiry was whether the
revision had varied an aspect of the works.
1182. It then referred to Schedule D of the contract regarding the agreed rates in the Schedule of
Rates which were fixed unless the work:
a. was not of a “similar character”; or
b. not “executed under similar conditions” as anticipated.
1183. The respondent stated that a reasonable businessperson would not interpret a schedule of
rates permitting minor changes and not changing the character of the works would not give rise
to an ability to value the works other that in accordance with the agreed rates.
1184. This is the appropriate time to engage with these submissions before delving any further
because:
a. There is no evidence in the payment schedule that the revisions were minor, and I cannot
have regard to Mr Marx’s statutory declaration for the reasons stated above;
b. The respondent has not engaged with this entire claim made by the claimant that the
changes were:
i. Major;
ii. Extensive;
iii. Significant in number;
iv. With one transmittal with drawing changes being received by the claimant every
2.5 days.
1185. In addition, the respondent has failed to engage with the claimant’s submission and its own
payment schedule submission131 that the respondent had already paid $92,231.20 for this
variation.
1186. To my mind the significant number of drawing changes, which were not provided to the
claimant at the contract commencement coming every 2.5 days which were significant enough to
require a significant number of the claimant’s additional personnel to deal with the changes and
price the variations and also ensure that the works could continue falls within the category of
not being “executed under similar conditions” as anticipated (which were the words used in
Schedule D of the contract, to which the respondent had referred above0, such that it constitutes
a variation.
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1187. This I have found by considering the contract through the eyes of what reasonable
businesspeople would understand the contract to mean, without absurdity, and giving an
operation to all clauses of the contract in the contract as I am required by authority to do.
1188. On this basis, coupled with the respondent admitting to paying for a variation it now is
seeking to deny, I find that the claimant has demonstrated its entitlement to the variation.
1189. The respondent did not argue in the payment schedule that the claim was not substantiated,
not did it provide any valuation or mechanism to value the claim, and as I have said I cannot
have regard to Mr Roberts’ analysis.
1190. I note the response did not provide any further submissions in support of the time bar
provisions under clause 11 and clause 49.7, so I assume after receipt of the application, the
respondent decided to not pursue those reasons, such that they are no longer in issue.
1191.
I am satisfied by reference to the claimant’s attachment D.7.3.18 that it has demonstrated it
has substantiated it entitlement to this claim as it details the impact of each drawing number
listing all the differences that have occurred.
1192. Accordingly, I value this claim at $243,401.86 and this is transferred to LM1.
Claim D.7.4 (Category 2/Item 2)
1193. The payment schedule objections are again all within Enclosure 3, and I have already dealt
with the general objections apart from the time bars132 which remain live issues, and I will focus
on those relating to Item 2.
1194. However, it is appropriate to deal with the time bar issue before engaging further with the
material for the reasons previously stated.
1195. The application had already dealt with the time bar issues at [890] where the claimant
submitted that the respondent had waived it rights to rely upon clause 11, with its time bar and it
referred to its earlier submissions [543] to [556] for support. In those submissions the claimant
asserted:
a. The respondent did not issue a variation such there is no variation date and therefore no
relevant time limit that is applicable; and
b. was then relying on its own breach to time bar the claimant; and the
c. citing CMC133 that the respondent had waived its rights to require strict compliance
because of its own conduct;
d. and this waiver can waive the operation of a waiver clause
1196. I note that the respondent did not take issue with the claimant’s waiver of clause 11
submissions in its response, and I am satisfied that the claimant had demonstrated the waiver
applies because:
a. The respondent did not issue a variation such there is no variation date and therefore no
relevant time limit that is applicable; and
b. was then relying on its own breach to time bar the claimant; and
c. citing CMC134 that the respondent had waived its rights to require strict compliance
because of its own conduct of issuing repeated updates of drawings and other changes
and refusing to issue a variation;
d. which overcomes the waiver clause 49.3 of the contract.
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1197. In the response, the respondent again argued that it was not a variation, and for the same
reasons identified above I reject that argument for the same reasons that the changes were:
a. Major;
b. Extensive;
c. Significant in number;
d. With one transmittal with drawing changes being received by the claimant every 2.5
days.
1198. The response then tried to argue the clause 49.7 time-bar135, but this was not in the payment
schedule and is therefore a new reason and is rejected.
1199. The respondent then challenged the hours claimed by the claimant, and that the timesheets
were redacted but these was not in issue in the payment schedule and are new reasons which is
rejected. In addition, the response complained about the rates used and these were not
challenged the payment schedule, so they are new reasons as is the reference to double claiming.
1200. I cannot have regard to Mr Marx’s statutory declaration because he is supporting the
advancing of reasons that are new, and the same applies to Mr Roberts.
1201. Accordingly, I am satisfied that the claimant has demonstrated it entitlement and quantum
because of the provision of time sheets.
1202. Accordingly, I value this claim at $21,297.00 and it is transferred to LM1.
Claim D.7.6 (Category 4/Item 4)
1203. The payment schedule objections are again all within Enclosure 3, and I have already dealt
with the general objections which therefore no longer apply, and I will focus on those relating to
Item 2.
1204. The payment schedule comprised essentially 22 paragraphs of objections which really
engaged with the amounts claimed for each person in the claim.
1205. The payment schedule initially argued (and I précis) that there was no variation to the
supply136 and even if the supply had been varied which was denied, the claimant:
a. had not given notice of its claim within the time prescribed by clause 49.7 (a) meaning
the claim was time-barred under clause 49.7(b); and
b. that the claim related to revisions of drawings issued prior to the first and second
quarters, before the end of which notice was not given such that it was time-barred in
accordance with clause 49.7(c)137.
1206. Given that the time bars have occasionally disentitled the claimant to its claims, I refer to the
application’s response to the time bar.
1207. The application dealt with the payment schedule objections at [897] and [898] of the
application, and whilst identifying the time bar objection at [897(b)] it did not deal with this
specific objection in [898] nor in the earlier [860] to [882] submissions to which it referred, nor
did Mr Schenck engage with this issue in paragraphs [633] to [710] of ASSD. In particular, in
response to the payment schedule for D7.6, Mr Schenck’s paragraphs [703] to [710] made no
reference to the time bars.
1208. I appreciate that the claimant had previously engaged with clause 49.7 time bars from [566]
through to [593] of its submissions in which it provided its table at [586] about the times that
claims were made. The table identifies notification dates as 5 January 2021138 -9 June 2021.
1209. I find that on 5 January 2021, the claimant notified that document issues and the
measurement of any changes were ongoing, but it notified the respondent under clause 11, and
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this was repeated on 31 January 2021. On 2 February 2021 its letter which followed on from the
previous theme stated that it was difficult to prepare a combined variation because drawings
were continuing to be issued. The theme of ongoing notification and the measurement for the
variation which had been explained in the previous letters meant that they would be provided as
soon as possible.
1210. I refer to the response submissions on the time bar which commence at [1102] through to
[1111]. In summary the respondent’s argument was that the first time this claim for ‘pricing
variations’ emerged was at 30 July 2021139
1211.
It stated that the claimant’s references to notification were incorrect because these letters
made no reference to claiming for variation pricing140. It conceded141 that the claimant made
reference to progress claims 4 and 5 but even these did not refer to a valuing of variations
variation.
1212. This is a difficult contest to resolve because the significant evidence provided by the claimant
of a variation resulting from the reception of ever changing IFC drawings, which were still
changing up to contract termination to my mind justifiably meant that costs for the claim were
difficult to quantify. The claimant referred to the difficulty in providing a combined variation as
part of the ongoing notification as far back as 2 February 2021, having alerted the respondent to
the IFC issue on 5 January 2021.
1213.
The respondent succeeded in its time bar submissions regarding the induction and
medicals claim D.7.12 because I found that the claimant was aware of its claim as soon as it was
advised that further onsite inductions were required.
1214. Mr Schenck provided evidence of a transcript of a conversation at a site meeting on 19 May
2021142 between the claimant’s Mr Henderson and respondent’s representatives, including Mr
Marx about the document changes and the need for a variation notice from the respondent in
which Jaynah of the respondent stated that the variation should come from the claimant, and Mr
Henderson said that his team would get working on the MTO (which I infer meant Material Take
Off) and include that in the change management cost. The respondent asked whether it was a
big thing or just a variation, to which Mr Henderson replied that it would be a variation for these
two new areas, to which the respondent’s Mr Jaynah replied ok.
1215. Mr Marx was recorded to have said, “One of the things we are trying to implement going
forward is where there’s change, and where we’ve already identified what those changes are, to
reduce the effort from you guys, and reduce duplication of effort, is to try and provide that with the
additional documents. So we look at what level of data we’ve already got to try and assist with that,
and speed up this process as well.”
1216. I have been unable to find any controverting evidence from Mr Marx in JMSD to this part of
the claim.
1217. The respondent had already referred me to 3 cases143 to illustrate what I must consider in
construing the contract, and again by considering the contract through the eyes of what
reasonable business people would understand the contract to mean, without absurdity, and
giving an operation to all clauses of the contract in the contract, in the factual matrix before me,
I find that the claimant did provide notification as required by clause 49.7.
1218. The respondent was clearly aware about this claim, as the claimant explained it was having
difficulty in providing the combined variation, but the facts were provided to the respondent
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even if the precise ambit of this part of eh combined variation was only apparent when the
payment claim was received.
1219. For me to accept the respondent’s submissions on this point would be giving the contract an
absurd meaning because to mind the object of the clause is to put the onus on the claimant,
when it is clearly aware of a claim, to notify the respondent within 30 days.
1220. In this instance with an ever-changing number of IFC drawings which continued until
termination, a reasonable businessperson would recognise that the respondent had been notified
of the facts surrounding the claim in January 2021, and that quantification of it was not possible
until the extent and effect of the IFC drawing changes were clear, and once contract termination
occurred, it was evident the IFC changes were over.
1221. I reject the respondent’s time bar submissions, which means I must return to the payment
schedule objections to the payment claim.
1222. The respondent then argued that the claim was not for a difference in cost caused by the
variations144 and that the contract did not entitle the claimant to claim costs for managing,
quantifying and valuing variations as a variation or as any other claim because they were part of
the claimant’s running costs145.
1223.
The payment schedule then submitted that the rates and prices in the contract pricing
schedule were:
a. fixed for the term of the contract are not subject to escalation or alteration;
b. deemed to be fully inclusive of all costs;
c. not subject to any increase because of an error or omission in the claimant estimating the
cost of work.146
1224. The payment schedule submitted that there was no evidence that the resources identified in
D.7.3.22 carried out the work alleged.147
1225. The payment schedule then challenged the amounts claimed for each of the 9 items in which
the general theme was that148:
a. There was no need for the person named to be involved with this kind of work;
b. The claimant had not demonstrated what work was done by the person, and what
revisions they were involved with in managing, quantifying and valuing;
c. The claimant had not incurred any additional cost, as that person was always intended to
be on site;
d. The same costs were separately claimed in its access delay claim D7.1.
1226. The payment schedule then reiterated that none of the personnel were occupied entirely
with the management of revised drawings, and there was no basis to claim for a Hilux vehicle for
this work.149 It added there was no need for IT equipment hire, which was not a cost in any event
and had been separately claimed in the delay claim D.7.1.150
1227. It then challenged the need for Andrew Schenck who was offsite and that it was not clear
what he did on the days claimed151.
1228. It then added the 10 hours claimed were excessive and John Henderson was not on site
between 3 and 5 February 2021152.
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1229. The quantity surveyor rate of $229 per hour was excessive153.
1230. There was no basis for any costs of an off-site document controller because this should have
been allowed in the price, and the amount claimed was as a result of an error or omission in
estimating the cost for the work and was excessive considering the nature of revisions to the
drawings.154
1231. The claimant had no entitlement after having been notified about termination of the
contract, and the amounts claimed had not been substantiated by any records.
1232. This was again a huge “shopping list” of disqualifying reasons, both of entitlement and
quantum that need analysis.
1233. In this case, I have already made findings that the claimant was entitled to a variation claim
because of the ongoing drawing revisions which were not insubstantial. I find that dealing with
the receipt of IFC drawings was planned to take place during the 40-day mobilise to site period
in the program, thereby enabling the claimant to place orders and mobilise to carry out the work
according to its programme.
1234. This failure by the respondent to provide the IFC drawings in the mobilisation period
changed the performance of the services which is an aspect of the supply, and to my mind the
additional costs in having to contend with this extraordinary circumstance of not having IFC
drawings, which then were being continually changed during the contract, and then being
directed to carry out work:
a. based on the latest IFC drawings,
b. the onus of which was on the claimant to identify; and
c. the failure of the respondent to direct a variation and properly identify the IFC drawings;
d. which were to be used by the claimant; and
e. the prohibition articulated by the respondent that the claimant was not entitled to rely
upon drawing changes that were not issued by the respondent’s representative;
f. in circumstances where these drawing revisions had been emanating from the
respondent’s team from the commencement of the project, which the claimant accepted
to continue with the work;
g. the extent of and the costs of which had been recognised by the respondent in at least
the site meeting on 19 May 2021 at which Mr Marx was present;
h. which caused a significant increase in the claimant’s management team to contend with
these changes which were ongoing up to the notice of intention to terminate; and
i. which were recognised as variations by the respondent, but never with a proper variation
direction;
j. and then being required to substantiate its costs with timesheets after the contract was
terminated to comply with clause 37.4,
is what any reasonable businessperson in these circumstances would say is not what the
contract contemplated.
1235. The respondent’s extensive payment schedule submissions, and those of the response do not
controvert the claimant’s evidence of what happened on the project, particularly of the 19 May
2021 meeting, which is to my mind a critical feature and foundation of the claimant’s claim.
1236. In the face of these uncontroverted facts, I cannot accept that the claim was not a variation. I
have already found it was a variation for the other 2 components of direct costs and may well
have found the same for the D.7.5 claim, had the missing document issue not emerged which
disentitled the claimant for that claim, and the surrounding facts apply to this aspect of the
claim, as much as those other aspects of the claim.
1237. I am satisfied that Mr Schenck whom I consider was a credible witness, presented the claim
for the quantum of this aspect of the claim sufficiently accurately for this claim which had
153
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emerged in extraordinary circumstances, such that to expect more from a claimant would asking
more than what a reasonable businessperson would expect.
1238. He provided the days upon which the resources were engaged on the valuation activity. I
have considered these resources which to my mind:
a. was a cost of the variation being part of the difference in cost which the claimant was
required to demonstrate under clause 11.3(a);
b. which was created by the everchanging IFC drawings; and
c. necessarily involved the site staff (who were also constructing the project and who best
understood the impact of the changes on the project) with a vehicle and IT support;
d. as well as off-site staff dealing with the administrative aspects in managing and valuing
all these changes,
and I am satisfied that the times allocated were reasonable.
1239. The respondent referred to Mr Roulston’s evidence155 that the claimant’s resources were not
solely engaged on document revision, but these paragraphs related to the claimant’s D.7.3.5
claim which I have already disallowed for the reasons stated above, so they do not assist in
demonstrating anything about this D.7.3.6 claim.
1240. The respondent’s payment schedule assertions that these items were not costs, or that they
were excessive provided no inkling of its own valuation or a mechanism to derive that valuation.
1241. The payment schedule did not mount the argument, as it had done elsewhere about
dayworks rates being excessive, and that a cost had to be out-of-pocket expenses, such that it
was not entitled, as it has done in the response156 to launch these arguments and to attempt to
rely upon Mr Roberts for a valuation, as they are new reasons.
1242. I appreciate that the respondent had made these submissions elsewhere, but not in relation
to this claim, and not as part of its overarching reasons (to which I will now again refer), but to
the extent that somehow, they remain live, I reject them, as I have done previously for the same
reasons.
1243. I am therefore satisfied that the claimant has demonstrated its entitlement and sufficiently
substantiated its quantum having regard to not having an overlap with the delay claim D7.1. I
appreciate that substantiation may have been less than what I have found elsewhere where I
have accepted a claim, but in the circumstances of an ever-changing IFC drawing landscape
where its resources are building and assessing fast-moving and continual IFC changes, I am
satisfied that the substantiation is sufficient for this claim having regard to the payment schedule
objections.
1244. Accordingly, I value the adjudicated amount for this claim as $284,112.50 and that is
transferred to LM1.

XII.

Revisit of the overarching reasons for non-payment

1245. As had been foreshadowed earlier in the decision I will revisit the overarching reasons for
non-payment now that the detailed reasons have been considered to ensure that there are no
“live issues” that remain which have not been dealt with. I will list them again, and if they have
been dealt with, I will state that in italics next to each reason. Those that remain will then be
considered:
a. Reason 1(a) - the claimant was not entitled to transform its costs incurred as a result of
rendering the service (not as a result of termination) as being recoverable on a cost
reimbursable basis. This issue has been dealt with by analysis of each separate claim so
that the reason is rejected;
b. Reason 1(b) - the claimant’s schedule of rates claim up to termination [clause 37.3(b)]
required an invoice pursuant to clause 18.2(a) to be provided in accordance with item 5 of
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schedule D and its prices, fees or other amounts specified therein. This issue has been
dealt with because the payment claim had an invoice attached so that the reason is
rejected;
Reason 1(c)- the respondent’s termination for convenience did not displace the
contractual mechanism of payment to become a cost reimbursable payment mechanism.
This issue has been dealt with by analysis of each separate claim so that the reason is
rejected;
Reason 1(d) - clause 37.4(b), and the amounts outlined in clause 37.4(a), were the only
amounts recoverable following termination, and any claims beyond those were rejected.
This issue has been dealt with by analysis of each separate claim so that the reason is
rejected;
Reason 1(e)- the claimant had no entitlement to be paid for materials, equipment or plant
prior to their delivery to site because no entitlement had arisen prior to the reference
date and were claims for work to be done after the reference date. This submission was
rejected as I had earlier found that no claims were made for work after the termination
date;
Reason 1(f) - the claimant had demanded payment for the second time of $224,473.63 for
the TEI materials as part of its termination costs. This issue has been dealt with by the
claimant withdrawing its claim for TEI materials so that the reason is rejected;
Reason 1(g)- the delay damages claim was based on its entitlement to EOT claims, neither
of which had been made prior to termination of contract. The claimant had no right to
make the EOT claims, and delay damages claims after the contract was terminated,
because no such contractual right existed. This issue has been dealt with by analysis of
each separate claim so that the reason is rejected;
Reason 1(h) - the same argument applied to variation claims made for the first time in
this payment claim, post termination. This issue has been dealt with by analysis of each
separate claim so that the reason is rejected;
Reason 1(i) - the claimant was not entitled to GST payments. This issue is still to be
considered.

1246. Accordingly, these overarching reasons have been dealt with, and I have rejected the
respondent’s entitlement to its alternative valuation for the reasons provided above.
1247. I also note that the respondent had asserted non-BIF claims in the response, but did not then
further deal with these explicitly, so I assume that they were no longer in issue.
1248. I now turn to the respondent’s GST submission.

XIII.

GST

1249. Before considering the set-offs in the payment schedule, I note that the respondent provided
submissions that the claimant was not entitled to claim for GST which it had claimed in the
application because that claim had not been made in the payment claim.
1250. The claimant claimed GST at paragraphs [7] and [8] supported by its submissions in section
7.7 of the application, and by reference to clause 20.3 of the contract.
1251. In section 7.7157 the claimant asserted that it was contractually entitled to GST and that the
respondent had previously paid GST following the respondent’s assessment and after the
claimant’s submission of a tax invoice, after which the GST was paid.
1252. The claimant argued that the respondent was ignoring its obligations to pay GST as required
by clause 20.3(b) of the contract.
1253. The response engaged with these submissions at paragraphs [2434] to {2451} in which it
submitted that:
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a. The claim for GST had not been made in the payment claim;
b. The claimant’s claim that it did not have to claim GST in the payment claim for its
entitlement to GST under BIF was unsupported by any authority;
c. Clause 20.3 referred to GST being payable if the claimant had claimed it, and it required
the claimant to provide a tax invoice;
d. Clause 20.8 required an invoice for the GST to be payable by the respondent; and
e. The claimant had not claimed GST in the payment claim; and
f. It had not provided an invoice,
such that the payment claim had not complied with the requirement so that no GST
could be claimed under BIF or the contract.
1254. I am required to value the claim under the contract, and it is evident that the failure to
identify the amount of GST in the payment claim, and not providing an invoice means that
contractually the claimant is not entitled to GST in the payment claim. There is no mechanism
that exists independently in BIF for an adjudicator to decide that GST is payable.
1255. Accordingly, I reject any claim for GST. I had not made allowance for GST in LM1, so that
spreadsheet does not take account of any GST.
1256. I now turn to the respondent’s set-offs

XIV.
1257.

Set offs, deductions and amounts withheld
The respondent identified six set offs against the payment claim which comprised:
a.
b.
c.
d.
e.
f.

SO-01 TEI structural steel and hold down bolts’ overpayment
SO-02 Defects
SO-03 unpaid subcontractors – CJM constructions
SO-04 unpaid subcontractors – Tower Concretes
SO-05 unpaid subcontractors – Gary Kinsey family trust
SO-06 Indemnity claim

($224,473.63);
$500,483.22
($122,441.51)
($113,334.76)
($12,450.00)
($7,470,000.00)

1258. I consider each set off and its reasons individually. In doing so, I have considered the
material in the adjudication, including the application and response submissions, and it is
evident that some of the set offs, or the quantum thereof, no longer apply or are amended.
(1) SO-01
1259. The respondent reduced this set-off amount to $57,889.09 in paragraph [2453] of the
response. The genesis of this change was the admission by the claimant at paragraph [2238] of
the application that the claimant no longer claimed $539,179.42 for the TEI materials because
they had been paid by the respondent.
1260. The respondent then submitted that the claimant had claimed $539,179.42, which included a
10% markup158 to which it was not entitled to under clause 34.7 (sic) of the contract. I presume
the respondent was referring to clause 37.4 on which it relied in Enclosure 8 of the payment
schedule.
1261. In paragraph [2455] Items 2, 3 and 4 of the response, the respondent also claimed set offs for
other items associated with the claimant’s D.7.11 TEI material claim portion of that claim on the
basis that the claimant had no contractual right to the payment which it had received from the
respondent.
1262. Its submissions in support of its right to set off for this SO-01 claim was on the basis of one of
the clawback provisions, in this case pursuant to clause 19.1(b) of the contract. I have already
found in my analysis of the D.1 preliminary items above that this provision does not entitle the
respondent to set off the 10% markup amounts paid.
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I therefore reject this set off for the same reasons.

(2) SO-02
1264. This set-off claim was for defects amounting to $500,483.22 and relied upon its clause 19.1
(together with, or alternatively by the indemnity given in clause 36.2) of the contract.
1265. In considering this set off I am mindful of the circumstances of the respondent’s attempts to
clawback money is under clause 19.1 in which in all previous attempts throughout the payment
schedule, the respondent referred to clause 19.1(a) and 19.1 (b) together with the indemnity in
clause 36.2 of the contract.
1266. The payment schedule reason clearly stated that clause 19.1 operated together with or
alternatively by the indemnity in clause 36. It did not purport to stand alone, which clause 19.1(c)
does according to the respondent159 when it said that it was not tied to any other clause.
1267. However, the claimant in the application at [2185(b)(iv)] engaged with clause 19.1(c), so I am
obliged to consider it. If the claimant had not done so, I may have found clause 19.1(c) as a new
reason because the respondent in the response relied on clause 19.1(c)160 for the first time.
1268. In the response in paragraph [2469], the respondent stated that it was its primary position,
and its first alternative position was to rely on clause 19.1(b) and the warranty in clause 13.1(b) of
the contract, and its second alternative position was clause 19.1(b) together with clause 36.2 of the
contract.
1269. The primary position had been traversed by the claimant in the application as I have said,
and I will deal with it below. However, the first alternative position put forward by the
respondent in paragraphs [2469] to [2477} is a new reason because, it had Clause 19.1 being read
together with clause 13.1, which was not identified in the payment schedule.
1270. I therefore need to consider the operation of clause 19.1(c) and the second alternative position
where clause 19.1 was read together with or alternatively by clause 36.2 as had been done with all
the other clawback submissions made by the respondent.
1271. Turning firstly to the second alternative position, which was the clawback submissions
previously made, they were rejected earlier because the respondent had failed to demonstrate
there was a debt owing, or that the liability engaged because there was no evidence of negligence
or an omission.
1272. However, in this case Enclosure A of the payment schedule provides a table of the defects, in
which there are assertions of negligence or the claimant’s omissions and calculations provided of
the time taken and materials supplied to rectify the defects.
1273. The difficulty I have is that there is no substantiation of:
a. negligence and omissions in the defect list;
b. the defects themselves, and
c. no ingredients for the calculation of quantum and the need for the plant and personnel
ostensibly required to carry out the works.
1274. There are merely bare assertions made by the respondent, who in the case of a set-off must
be considered a claimant which has the onus of demonstrating its entitlement and the quantum
of its claim.
1275. I am required by s72 of BIF to value the estimated cost of rectifying the defect, but that is
only if I find that the work is defective, and then I must have a means to be satisfied that the
estimated costs of rectification is reasonable.
1276. The table in enclosure A is all that has been given, and in my view a respondent alleging a
set-off is bound to provide more substantiation for 2 reasons:
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a. The claimant needs to be apprised of the case that it has to meet and properly engage
with the material because it has no other opportunity to deal with the matter in the
application. This is to be contrasted with a payment claim, where the respondent can
challenge the substantiation in the payment schedule (which has happened in this
adjudication), at which time the claimant can provide more information in the
application, to which the respondent then has a right of reply in the response; and
b. I need to be satisfied that there is sufficient material in the payment schedule that could
allow me to make a decision unless dissuaded by the claimant in its application, or in the
event the claimant makes no controverting submissions in its application.
1277. Without sufficient substantiating material in the payment schedule that demonstrates the
respondent’s onus for a set-off, the respondent should not be allowed to then provide evidence
in the response, as it has done in this case in its submissions supported by Mr Roulston of a
whole host of defects about which the claimant has no right of reply. That would be a substantial
breach of natural justice.
1278. Adjudication has been designed to allow the payment claim and payment schedule to govern
the limits of the dispute, and the application and response then facilitate submissions in support
of the respective positions, which accords the parties natural justice.
1279. The paucity of information provided in the set-off in the payment schedule should not give
the respondent a free hit in the response. I am therefore not prepared to consider Mr Roulston’s
statutory declaration ostensibly demonstrating the defects because that would give the
respondent a free hit to which it was not entitled because it had provided insufficient
substantiation in the payment schedule.
1280. Accordingly, I am unable to accept the second alternative position of the respondent because
it has not substantiated its claim for defects.
1281. This brings me to the primary position with which the claimant engaged about clause 19(c)161.
1282. The claimant argued that clause 14 of the contract was the operative clause as regards
defects, and that it does not survive termination of the contract162. Whilst the contract was on
foot, the claimant stated that it never received a notice under clause 14 about any defects noted
in the payment schedule, and each of the defects occurred well after the claimant had left the
site163.
1283. The claimant submitted that if the claimant had been directed to rectify defects and then
failed to do rectify them, then clause 14.6 allowed the respondent to recover the rectification cost
as a debt due and payable164. It was the claimant’s submission that the clause 14.6 right ceases on
contract termination, and that the respondent had no right (accrued or otherwise) to rely on
clause 14.6 as a basis of recovery.165 It added that the respondent had no consequential right
under clause 19.1, nor clause 36.2 to deduct any amounts owing, because there were no defective
or damaged goods under clause 14 such that the respondent could not be entitled under clause
19.1(c) to deduct any monies.
1284. The respondent166 engaged with the applicant’s authority of Peppers167to dispel the notion
that an inconvenient or unjust clause is not a basis for interpreting a contract, other than
according to its ordinary meaning.
1285. However, the respondent did not engage with the claimant’s submissions about the
operation of clause 14, governing the entitlement to claim under cause 19.1, such that if the
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contract is terminated, in the absence of the respondent’s right under clause 14.6, the respondent
had no consequential right under either clause 19.1 of 36.2 to deduct any monies.
1286. The respondent also did not provide submissions that clause 19 of the contract survived
termination. In the absence of any controverting submissions about clause 14, I find that upon
contract termination without an accrued right to recover the costs of rectification under clause
14.6, the respondent has not consequential right to set-off these monies under clause 19.1(c) of
the contract.
1287. Accordingly, I value this set-off at $nil and it is transferred to LM1.
(3) SO-03
1288. The respondent advised at paragraph [2530] in the response that it was pressing this claim,
so it is valued as $nil and transferred to LM1
(4) SO-04
1289. The respondent advised at paragraph [2534] in the response that it was pressing this claim,
so it is valued as $nil and transferred to LM1
1290. L
(5) SO-05
1291. The respondent advised at paragraph [2538] in the response that it was pressing this claim,
so it is valued as $nil and transferred to LM1
1292. L
(6) SO-06
1293. This is an indemnity claim amounting to $7,470,000.00 caused by:
a. the material breach of the claimant’s obligations (including warranties under the
contract) including:
i.

failing to provide the supply in accordance with the terms of the contract clause
9(a) of the contract;
ii. failing to provide all necessary materials and equipment to undertake revision of
the supply and failed to provide sufficient staff to ensure the prompt and efficient
provision of supply under the same contractual provision;
iii. failed to provide the supply in an efficient manner in accordance with clause
13.1(a) of the contract;
iv. failed to ensure that all of the supply was of the highest standard in accordance
with clause 13.1(b) of the contract.;
b. negligent acts or omissions or wilful misconduct by the claimant arising out of the
performance of the contract;
c. by reference to enclosure 1, the claimant continuously failed to maintain sufficient
resources to ensure prompt and efficient provision of the supply. The progress of the
works became substantially delayed (by at least three weeks) because of the claimant’s
refusal to mobilise sufficient resources to the site to perform the work. These failures
constituted a material breach of the claimant’s obligations under the contract and
involve negligent acts or omissions or alternatively wilful misconduct on the claimant’s
part;
d. the progress and completion of the works was delayed at least three weeks on account of
the claimant’s material breaches and conduct;
e. the delays impacted the Stage 3 mill completion which meant that the company lost the
ability to carry out gold recovery of 28,960 g of gold per week;
f. A delay of three weeks meant that respondent had suffered liabilities in the sum of
$2,142,000 per week based on the price of gold at $2300 per ounce;
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g. this amounted to a total set of $6,426,000;
h. the delays to the stage 2 crusher completion meant that the respondent had to run its
existing crusher and hire another crusher for at least three weeks at the additional costs
of $348,000 per week totalling a sum of $1,044,000:
i. in the alternative the respondent claimed liquidated damages pursuant to special
condition 2.1 of the contract up to a maximum of 5% of the contract sum being
$916,337.02.
1294. This is an important set off and requires careful consideration, but before dealing with the
application, my observation is that it does not appear as if the respondent relies upon any
contractual provision for its set-off apart from liquidated damages. In addition, it refers to
enclosure 1 about the alleged failures by the claimant to ensure prompt supply and that the
claimant had delayed the works by three weeks.
1295. I have already found against the respondent in D.7.1 because I found it was entitled to delay
costs, from which the inference can be drawn that I found the claimant did not delay the project.
1296. I state again that it is for the respondent, as a claimant for set-off to discharge its onus
regarding entitlement and quantum, and to provide substantiation of its claim. I will postpone
making a finding on this issue until I have considered the application and response (to the extent
that I may have regard to the response submissions).
1297. The application dealt with this set from paragraphs [2204] through to [2233].
1298. At paragraph [2208], the claimant referred to special condition 6.1(a) (which excludes
consequential loss) and excluded the liability of either party (and I précis) for loss of use, profit,
production, revenue… resulting from any breach, or otherwise in connection with, the contract.
1299. The claimant added that the respondent was seeking to claim damages for alleged
production and operational loss arising from delay while:
a. terminating the contract for convenience prior to the end date;
b. arguing the supply date was never agreed and did not exist;
c. seeking to rely on the contract by special condition 2.1 (a) and (b) for liquidated
damages.168
1300. The claimant stated that the respondent had failed to provide a basis under the contract to
deduct this amount and relied upon no clause in the contract for its purported set-off. 169
1301. I have already found that this is a significant issue, and I will look to the response for its
reply, because it is critical to the resolution of this issue.
1302. The response170 dealt with the contractual entitlement, and at [2540] submitted that it was
claiming a loss suffered by the claimant’s withholding of the TEI materials which constituted
wilful misconduct, and then referred to clause 19.1(b) and the indemnity provision in clause 36.2.
1303. Nowhere in the payment schedule was there a reference to withholding of TEI materials
constituting wilful misconduct. There were some general unsubstantiated allegations about
negligent acts or omissions or wilful misconduct, but they were not taken any further. Insofar as
material breaches were concerned, the respondent particularised them (still very generally), but
nothing further was submitted about wilful misconduct, which the respondent said was the basis
of its claim.
1304. This wilful misconduct by withholding TEI materials is a new reason, which is prohibited by
s82(4) of the contract, and the balance of the response submissions supported this new reason
must be rejected. The respondent said this was the basis of its set-off claim, so I cannot have
regard to Mr Marx’s declaration about these TEI materials because this is in support of a new
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reason. I therefore had no need to consider Mr Lawry’s declaration about the quantum of the
claim.
1305. On further review I could find no contractual basis within the payment schedule for this setoff of $7,470,000.00, and the response did not highlight where this existed in the payment
schedule, so I find that the respondent has failed to demonstrate its entitlement for this set-off of
and I value it at $nil and it is transferred to LM1.
1306. This, however, still leaves the claim for liquidated damages based on a 3-week delay, where
the respondent referred to Special Condition 2.1. This provision relies upon the respondent
demonstrating that the claimant failed to deliver by the supply date.
1307. The respondent did not explain in the payment schedule what supply date the claimant
failed to achieve and given that I have found that the claimant was substantially entitled to its
delay claim D.7.1, I am unable to find from the bare assertions in the payment schedule,
supported by Enclosure 1, which dealt with D.7.1, where I found against the respondent. This
meant the respondent has not been able to demonstrate that the claimant delayed the project. In
any event the delay must be to the supply date, which was not identified in the payment
schedule.
1308. The response submissions171 then attempted to deal with the Supply Date and provide
evidence of delays, which are prohibited new reasons, and I cannot have regard to them, nor to
Mr Marx’s evidence of delays.
1309. Accordingly, I value this set-off as $nil and transfer that to LM1.

XV.

The amount of the progress payment

1310. I have dealt with the claimant’s and respondent’s submissions regarding GST under the
relevant heading above and find that I cannot add GST to the amount, as it had not been claimed
in the payment claim, and I am obliged to value the payment claim.
1311.
I have transferred each claim item to the spreadsheet annexed as “LM1” and I totalled the
respective amounts there to be $2,435,176.92 $2,186,023.75 excluding GST.

XVI.

Due date for payment

1312. The claimant provided submissions at paragraphs [2240] through to [2243] that the due date
for payment was 31 August 2021 based on the following submissions:
1313. s73 (1) of BIF provides that a progress payment becomes due and payable:
i.

if the contract provides for the matter – on the day on which the payment
becomes payable under the contract; or
ii. if the contract does not provide for the matter, on the day that is 10 business days
after the day a payment claim for the progress payment is made under part 3.
1314. The claimant referred to clause 18.3 of the contract which provided that the respondent was
to make payment by the end of the month in which the invoice is received by the respondent.
1315. The claimant submitted that a payment claim submitted on 30 July 2021 meant that payment
was due by 31 August 2021.
1316. At paragraph 2587 of the response the respondent confirmed there was no dispute about that
date.
1317. I am therefore satisfied that the due date for payment of this payment claim was 31 August
2021.

XVII.

Rate of interest

1318. The claimant, at paragraphs [2244] through to [2249] submitted that the interest payable was
6.1 by reference to:

171
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1319. s73 (2) of BIF which provides that interest became payable on the greater of the following
rates:
a. the rate stated in the contract;
b. the rate prescribed under s59(3) of the Civil Proceedings Act 2011, for a money order debt;
1320. It submitted that the contract did not provide a rate of interest, such that s73(2)(b) of BIF
applied.
1321. The rate prescribed under the Civil Proceedings Act 2011 was 6 % by reference to the Practice
Direction Number 7 of 2013 above the cash rate published by the Reserve Bank of Australia as at
30 June 2021 which was 0.1% meaning the interest rate was 6.1%.
1322. The respondent at [2588] of the response did not dispute this rate, so I am satisfied therefore
that in accordance with s73(1)(b) of BIF that the rate of interest is 6.1 % payable on the
adjudication amount.

XVIII.

Adjudicator’s fees

1323. The default provision contained in s95(4) of BIF makes the parties liable for the adjudicator’s
fees is in equal proportions, unless I decide otherwise.
1324. The claimant succeeded in being awarded 48% of its adjudication claim, and over $ 1million
of its D.7.3.5 claim could not be considered because of some missing documents. The claimant
was entitled to that claim, but I could not consider the substantiation, and if it had been
successful that may have increased its success to 68%.
1325. A significant amount of time was spent dealing with the emerging new reasons in the
response about which I had to be continually vigilant and there were a significant number of
new reasons that I found.
1326. Nevertheless, the respondent raised valid objections in its response which reduced the
payment claim amount by approximately 52%.
1327. In deciding the apportionment of fees, I must take into account s96(2) of BIF which provides
(a) “In making the decision, the adjudicator—
(2) must consider the conduct of the claimant and respondent; and
(3) may consider any of the following matters—
(a) the relative success of the claimant or respondent in the adjudication;
(b) whether the claimant or respondent commenced or participated in the
adjudication for an improper purpose;
(c) whether the claimant or respondent commenced or participated in the
adjudication without reasonable prospects of success;
(d) the reasons given by the respondent for not making the progress payment the
subject of the adjudication application;
(e) whether an adjudication application is withdrawn;
(f) the services provided by the adjudicator in adjudicating the adjudication
application, including the amount of time taken to consider discrete aspects of
the amount claimed;
(g) another matters the adjudicator considers relevant in making the decision.
1328. I have considered the conduct of the parties and found that they were equally diligent in
putting forward their positions. In some circumstances, either the claimant or respondent
appeared to not really engage with an aspect of their position, but I found that applied equally to
the parties.
1329. Neither party participated in the adjudication for an improper purpose, or without
reasonable prospects of success.
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1330. A significant amount of time was spent in the analysis of the Termination costs and Delay
claim, both of which the claimant succeeded in achieving, albeit with a reduced adjudicated
amount. In the case of the Termination costs D7.11, the primary reason for the reduced
adjudicated amount was that between the payment claim being delivered and the payment
schedule being received, the TEI steel claim of $539,179.42 was paid.
1331. The reasons for non-payment, including the time bar arguments were mostly unsuccessful,
as were the respondent’s assertions that the claims were not variation claims.
1332. The respondent’s considerable set—off claims were unsubstantiated and unsuccessful, with
there being no entitlement to an over $7m damages claim, which took time to consider.
1333. On balance, particularly having regard to the significant amount of time spent in excluding
new reasons and dealing with the respondent’s unsuccessful rejection of the 3 largest claims
being D.7.1, D7.3.3.to D.7.3.6 (with D.7.3.5 having entitlement but no quantum), and D.7.11,
together with the unsuccessful set-off claims, I see the need to exercise my discretion to alter the
default position.
1334. In the circumstances I decide that the claimant pay 25% of my fees and the respondent 75%
of my fees.
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