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A. DECISION
I have decided under the Building Industry Fairness (Security of Payment Act) 2017 ("BIF”), and in
respect of the claimant's payment claim, that:
•

the amount of a progress payment be made by the respondent to the claimant is the
adjudicated amount,
• the date upon which the payment claim is due,
• the rate of interest at the rate of interest, and
• the parties are liable to pay the adjudication fees in the proportions,
as shown on the first page of this decision.

B. REASONS
I.

Background
1.

Broadspectrum (Australia) Pty Ltd (referred to in this adjudication as the “claimant”)
was engaged by Central SEQ Distributor - Retailer Authority trading as Queensland
Urban Utilities (“QUU”) (referred to in this adjudication as the “respondent”), to carry out
design and construction (“D&C”) relating to a sewerage treatment plant at Lowood in
Queensland (the “work”).
2. The parties entered into a contract entitled “Detailed Design of Lowood STP and Sewerage
Transfer Scheme -Stage 3 – Contract Number C1340” on 22 December 2017.
3. The payment claim dated 2 December 2019 was served on the respondent for $6,872,835.99
(inc GST) comprising:
(i)
Work under the contract (“WUC”);
(ii)
all Variations;
(iii)
Suspension costs; and
(iv)
Delay damages
4. The payment schedule dated 10 December 2019 was served on the claimant for the amount
of $642,621.98.
5. The claimant lodged an adjudication application with the QBCC on 12 February 2020 (the
“application”) for the payment claim amount and served the application on the
respondent.
6. On 6 March 2020, the respondent provided me with a copy of the adjudication response
(the “response”).
7. I requested extensions of time from the parties until 11 May 2020 to provide my decision
which was granted.

II.

Material provided in the adjudication

Claimant’s material
8. I received 11 Lever arch folders of the application from the adjudication registry. These
comprised:
Volume 1
(i)
Tab A - The adjudication application and submissions;
(ii)
Tab B – The payment claim;
(iii)
Tab C – The payment schedule;
(iv)
Tab D – The Contract;
Volume 2
(v)
Tab D – Balance of the Contract;
(vi)
Tab E - Statutory declaration of Lindsay Ashton dated 12 February 2020;
(vii) Tab F - Statutory declaration of Neil Campbell dated 12 February 2020;
Volume 3
(viii) Tab F – More of the statutory declaration of Neil Campbell dated 12 February 2020;
Volume 4
(ix)
Tab F – More of the statutory declaration of Neil Campbell dated 12 February 2020;
Chris Lenz
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Volume 5
(x)
Tab F – More of the statutory declaration of Neil Campbell dated 12 February 2020;
Volume 6
(xi)
Tab F – More of the statutory declaration of Neil Campbell dated 12 February 2020;
Volume 7
(xii) Tab F – Balance of the statutory declaration of Neil Campbell dated 12 February 2020;
(xiii) Tab G - Statutory declaration of Alex Powell dated 12 February 2020;
(xiv) Tab H – Report of Terry Memory, structural engineer dated 13 June 2019;
(xv)
Tab I – Report of Terry Memory, structural engineer dated 1 November 2019;
(xvi) Tab J – Report of Greg van Rooyen, BG&E, dated 10 February 2020;
(xvii) Tab K – Hinds Blunden delay analysis dated 11 February 2020;
Volume 8
(xviii) Tab L – Hinds Blunden quantum analysis dated 11 February 2020;
Volume 9
(xix) Tab L – Balance of Hinds Blunden quantum analysis dated 11 February 2020;
(xx)
Tab M – Cases referred to in the submissions.
Volume 10
(xxi) Tab M – Further Cases referred to in the submissions.
Volume 11
(xxii) Tab M – Further Cases referred to in the submissions.
Respondent’s material
9. I received 5 lever arch folders in the adjudication response. These comprised:
(i)
Vol 1 - The adjudication response submissions;
1. the adjudicator’s letter of acceptance;
2. Statutory declaration of Jonathan Farrell dated 5 March 2020;
(ii)
Vol 2- Statutory declaration of Jonathan Farrell dated 5 March 2020 (continued);
(iii)
Vol 3 - Statutory declaration of Jonathan Farrell dated 5 March 2020 (continued);
1. Statutory declaration of Frank Papworth dated 6 March 2020
2. Report of Jon Lewis of iResolve dated 6 March 2020;
(iv)
Vol 4 -Report of Frank Papworth dated 6 March 2020;
1. Report of SMEC dated 4 March 2020;
2. Cases referred to in the submissions;
(v)
Vol 5 – Cases referred to in the submissions together with;
1. Letter C1340-1316-LTR dated 6 December 2019;
2. Letter C1340-455-LTR dated 10 December 2018.

III.

Jurisdictional/threshold issues
10. The application submissions dealt generally with the claimant demonstrating it had
complied with the 4 procedural requirements that:
(i)
there was a contract to which BIF applied;
(ii)
an entitlement to make a progress payment under that contract;
(iii)
a payment claim was served on the person liable to make a payment; and
(iv)
an adjudication application was made in accordance with section 79 of BIF,
thereby establishing an adjudicator’s jurisdiction to decide the dispute.
11. There were no jurisdictional objections raised in the payment schedule.
12. Accordingly, providing I am satisfied that there has been compliance with BIF, there are no
jurisdictional impediments to me adjudicating this dispute.
13. However, the claimant made submissions about the adequacy of the payment schedule,
which governs the extent of documents in the adjudication response that I may consider.
14. The claimant in its submissions, provided, amongst others, two single judge decisions in
Queensland, one of which dealt with BIF, together with New South Wales authority, some
of which was in the Court of Appeal.
15. The respondent’s contending submissions relied upon New South Wales authority in the
Supreme Court and Court of Appeal, as well as the case of Syntech Resources Pty Ltd v
Peter Campbell Earthmoving (Aust) Pty Limited & Ors [2011] QSC 293 (Syntech).
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16. Given that an adjudicator in Queensland may be bound by a Court of Appeal authority in
New South Wales if it relates to similar wording in BIF, it was important to be clear as to
the precise ratio of the Court of Appeal cases, and those of the Courts below, which the
Court of Appeal approved.
17. Whilst the analysis is long, it was necessary to very carefully consider the contending
submissions and the authorities in support of those submissions, because it was a critically
important objection, which if accepted had the potential to reduce the need to read a lot of
documents.
18. I have considered these under Heading XIV before consideration of the merits of the claim.

IV.

Construction contract
19. The claimant submitted that section 61 of BIF applied to ‘construction contracts’, which
was defined in section 64 of BIF as, , “a contract, agreement or other arrangement under
which one party undertakes to carry out construction work for, or to supply related goods
and services to, another party.”
20. The claimant stated that the contract was for the detailed design and construction of
Lowood sewerage treatment plant and Sewerage transfer scheme, such that it fell within
the definition. It added that the respondent did not dispute this.
21. The claimant provided the entire contract at tab D in volumes 1 and 2 of the application,
and I note that the respondent did not take issue with their contents in the adjudication
response, and I am satisfied that it falls within the definition of construction contract as
required by BIF.

V.

Entitlement to a progress payment
22. The claimant submitted that section 70 of BIF provided that the claimant could make a
claim on and from each reference date under construction contract:
23. The claimant submitted that section 75 (2)(a) of BIF allowed a payment claim to be made
before the end of the period worked out construction contract; which was governed by
clause 37.1 of the contract to require claims to be made progressively in accordance with
item 33.
24. It submitted that item 33 provided that the reference date for progress claims was the last
day of each month for WUC completed to the 20th day of the month until practical
completion.
25. It submitted therefore that the reference date in respect of this payment claim was 30
November 2019 which fell on Saturday, and clause 37.1 allowed the claim to be made on
Monday, being 2 December 2019, when it said it served the payment claim
26. I note that in paragraph 1(b) of the respondent’s submissions, that it did not take issue with
the claimant’s entitlement to make a progress payment.
27. I am therefore satisfied that the claimant was entitled to make a progress payment as
provided by section 70 of BIF.

VI.

Service of the Payment Claim
28. The claimant submitted that its payment claim complied with section 68 of BIF and that it
was served on the respondent. A copy of the payment claim was provided at tab B in
volume 1 of the application.
29. I note that in paragraph 2 of its submissions of the respondent it accepted that it had been
served the payment claim on 3 December 2019.
30. Accordingly, I am satisfied that it complied with the requirements of s68 of BIF.

VII.

Adjudication application
31. The claimant submitted that under s79(1)(b) of BIF it could make an adjudication
application because it had received the respondent’s payment schedule which was less than
the amount in the payment claim, and that it lodged its application with the QBCC on 12
February 2020 which was within the time prescribed by BIF.
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32. I note that in paragraph 3 of its submissions, the respondent accepted that the adjudication
application was made in accordance with BIF.
33. Accordingly, I am satisfied that the claimant complied with section 79 of BIF.
34. I am therefore satisfied that I can adjudicate this matter because the claimant has
demonstrated, and the respondent has conceded, that the 4 procedural requirements had
been adhered to.
35. In adjudication the two key documents which demonstrate the extent of the dispute are
the payment claim and payment schedule, and in order to decide this dispute, I identify
some key aspects of those documents below.

VIII.

Payment claim
36. The claimant submitted that it had served its payment claim on the respondent by email
and in person on 2 December 2019, and again on 3 December 2019.
37. The respondent did not take issue with the payment claim having been served on 3
December 2019.
38. The payment claim was provided at tab B in volume 1 of the application.
39. The payment claim comprised the following items:
(i)
44-line items of WUC totalling $835,299.53;
(ii)
17 variation claims totalling $1,359,023.91;
(iii)
suspension costs claim totalling $3,985,418.72;
(iv)
two delay damages claims totalling $156,728.07.
40. The total payment claim amount was $6,872,835.99 (including GST).

IX.

Payment Schedule
41. On 10 December 2019, the respondent provided the claimant with a payment schedule,
which I find attached at tab C in volume 1 of the application.
42. . The payment schedule was signed by the superintendent and comprised four categories
which I have tabulated in summary as follows:
FIGURE A
#
1
2

Category
WUC
Variations amounting
to $1,359,023.91

Amount assessed
$835,299.53
NIL

3

Suspension of work
costs of $3,985,418.72
Delay Damages of
$156,728.07

NIL

4
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Precis of Comments
Payable
Apart from 3 variations, the
Superintendent stated that amounts
had previously been paid.
The contentious variations were:
• $-261,360 for sodium
hydroxide dosing deducted
from the contract;
• NIL for variation number 36
as “it was under assessment
pending BRS response”;
• NIL for variation number 58
because no contractual
entitlement was established,
and reference was made to
attached correspondence
Reference was made to the Notices
of Dispute issued by both parties
One claim had already been paid;
and the other was not approved
because no contractual entitlement
had been established, and reference
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was made to attached
correspondence
Subtotal assessed

$835,099

43. In addition, the payment schedule identified deductions as follows:
(i)
absence of QBCC licence (and reference to previous attached correspondence)
involving a 13% reduction amounting to -$108,588.94; and
(ii)
certified liquidated damages of 21 days at $4307.20 per day amounting to $-90,451.20
44. The payment schedule, including the deductions, therefore amounted to $636,259.39.
45. I note that under category 3 relating to the suspension of work costs, amounting to nearly
$4 million, the payment schedule identified the amount of nil payable and referred to the
notices of dispute issued by both parties.

X.

Adjudication application
46. Before descending into detail regarding the items in dispute, the structure of the
adjudication application was as follows:
(i)
it provided an outline of the background facts, the matters for consideration and
demonstrated the 4 procedural requirements for adjudication;
(ii)
after identifying the contract, the payment claim, and upon examination of the
payment schedule, it highlighted (with extensive reference to case authority) that the
respondent was unable to provide any new reasons in its adjudication response (the
“new reasons objection”);
(iii)
it criticised the payment schedule for failing to provide sufficient reasons for
withholding payment by reference to various cases and emphasised that the
respondent was required to state its reasons in the payment schedule, not merely
indicate the reasons (the “lack of reasons objection”);
(iv)
it also submitted that the payment schedule did not suggest alternative methods for
valuing the claims in the dispute, nor propose different values; such that, in the
absence of any alternative valuation, and providing I was satisfied with the merits of
the claimed item, I could therefore accept the valuation provided by the claimant (the
“no alternative valuation objection”).
47. After listing the claimant’s claim in overview, and referring to the payment schedule, the
claimant at paragraph 15.1, identified the remaining items in dispute by means of a table,
and a short form of this table has been created, because it neatly encapsulates the items
that require consideration. This table which is modified with my adjudication valuation is
provided at attachment “LM1.” The table (with necessary abbreviations) is as follows:
Claim Type
QUU sodium
hydroxide dosing
negative variation
Variation # 36
Variation # 58
Suspension costs
(additional)
PM & supervision
Site rental &
running
Civil work @day
rates instead of
lump sum
Design support
Site Contractors
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Claimed
Amount
Nil

Superintendent’s
Assessment
$-261,360

Amount in
Dispute
$261,360

$36,221.90
$485,197.84

Nil
Nil

$36,221.90
$485,197.84

$2,226,054.96
$256,985.20

Nil
Nil

$2,226,054.96
$256,985.20

$408,429.03

Nil

$408,429.03

$128,599.74
$109,583.44

Nil
Nil

$128,599.74
$109,583.44
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Membrane storage
and fluid change
Repair method trial
HKA assistance
Bonacci
Corporate
overheads
Delay damages for
principal’s scope
change
TOTAL
Respondent’s set
off
LD’s
QBCC licence
TOTAL
OFFSETTING
CLAIMS

$66,050.00

Nil

$66,050.00

$5,247.21
$111,715.80
$6387.50
$666,365.84

Nil
Nil
Nil
Nil

$5,247.21
$111,715.80
$6387.50
$666,365.84

$132,042.00

Nil

$132,042.00

10 May 2020

$5,028,840.20

N/A
N/A

-$90,451.20
-$108,588.94

-$90,451.20
-$108,588.94
-$199,040.14

48. Although I have utilised the figures identified by the claimant in the above table, I do not
agree with the calculations about which comment will be made later.
49. In so far as the WUC work was concerned, the claimant noted that its 41 (sic) items had
been certified by the superintendent, such so there was no dispute about that work. (The
actual number of line items was 44, but that is not material).
50. However, the claimant challenged the set-off of the respondent’s deductions of $199,040.14
which will be analysed below.
51. The application then identified and explained the claimant’s position regarding:
(i)
each of the disputed variations;
(ii)
it’s suspension costs;
(iii)
it’s delay damages;
(iv)
it’s entitlement to an extension of time;
(v)
other legal considerations in support of its claims relating to:
1. waiver;
2. estoppel;
3. substantial compliance;
4. sufficiency of details;
(vi)
the respondent set-off for liquidated damages;
(vii) the respondent set-off for licensing issues;
(viii) the due date for payment, interest and adjudication fees.
52. These issues have just been identified at this stage to make sure that they are not missed in
the decision and will be further explored in the reasons after being satisfied that I am able
to consider the adjudication response in the adjudication.

XI.

Adjudication response
53. The adjudication response was delivered by hand on 6 March 2020, which was on the 12th
business day after the respondent received my acceptance, and 15 days after it said that it
had been served with the adjudication application, thereby satisfying 83 of BIF.
54. Given that all the time limits for this adjudication have been satisfied, and the response
was within the time, I am able to proceed with the adjudication of the material before me.
55. I considered it prudent to identify the respondent’s submissions to the claimant’s
objections, as well its own objections to aspects of the adjudication application in summary
form, so that they can be identified as issues in dispute which need to be evaluated. At this
stage they are merely listed and not considered in any detail.
56. As to the alleged payment schedule deficiencies respondent submitted that:
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(i)

as to the new reasons objection, it conceded that s82(4) of BIF prohibited new
reasons; but submitted that the payment schedule reasons were not deficient or
unintelligible, and that its reliance on correspondence referred to in the payment
schedule was not advancing new reasons;
(ii)
as to the lack of reasons objection, the respondent submitted that the payment
schedule was to be construed in the context of the communication between the
parties familiar with the background and previous correspondence, and that I was
obliged to consider the documents referred to in the payment schedule;
(iii)
as to the no alternative valuation objection, that it was incumbent upon the
claimant to establish, and for me to determine, that the amounts claimed in the
payment claim:
1. reflected a contractual entitlement;
2. were reasonable and accurate; and
3. have been substantiated by the claimant.
57. The respondent went on to identify several issues in the amounts claimed by the claimant
as follows:
(i)
there were errors in the amounts claimed by the claimant;
(ii)
there were amounts over claimed;
(iii)
the claimant did not appear to press its claims for some items that had been
scheduled by the respondent as nil;
(iv)
the claimant accepted that it had over claimed some amounts for works under the
original contract, for which the respondent had mistakenly paid the claimant, which
should now be deducted from the amounts in dispute (“overpayments”);
(v)
the claimant sought to press an entitlement to new claims in the application not
raised in the payment claim (“new claims”).
58. As a point of departure, and having been apprised of the issues in dispute, I decided it was
necessary to examine the contract to provide context to the claim and response.
59. One important factor in carrying out this examination was that it is a design and construct
project with the claimant having to consider the principal’s project requirements and the
principal supplied reliance information in carrying out the design, which was to be fit for
the principal’s purpose. In addition, the work under the contract (“WUC”) was to be of
good and merchantable quality, free from latent defects and fit for their intended purpose.
60. The examination therefore reviewed the terms in the Amended AS4902-2000 General
conditions of contract for design and construct, as well the Project Specification to
understand the project, what it was intended to achieve, and the parties’ respective
obligations.
61. This enabled an understanding of the contract as a whole, and also provided familiarity as
to its structure, and the specification requirements; which allowed efficient recourse to
particular provisions during the analysis of the contending submissions.

XII.

The contract
62. The contract was behind tab D in volumes 1 and 2 of the application.
63. In clause 1 of the Formal Instrument of Agreement, the documents comprising the contract
were identified, which clause 3 stated was the order of precedence in the event of any
inconsistency between contract documents.
64. Having reviewed the documents that were provided it did not appear as if there were any
of the following documents provided by the claimant:
(i)
special conditions in the contract;
(ii)
the contract management plan;
(iii)
the minutes ‘C1 340 – Lowood STP Project specification review meeting on a DVD
ROM;
(iv)
Other Documents: the offer submitted by the claimant on a DVD ROM.
65. I assumed that these documents were not material to the dispute.
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66. The objectives of the project were to manage foreseeable sewerage loads for Lowood and
Fernvale, with the current Lowood sewerage treatment plant (STP) operating at double its
load, and Fernvale’s STP operating close to capacity. Fernvale’s STP was on flood prone
land.
67. There were key discharge criteria identified in relation to total nitrogen, total phosphorus,
and some other usual standards, which were more stringent than the current license
conditions.
68. In addition, there was a need to provide two new pump stations, commission the STP and
the 2 transfer systems by May 2019. The discharge water included the provision of recycled
water to customers in the Lowood area, with the balance of the discharge to be
constructed to a new outfall in the Brisbane River which would provide satisfactory mixing
and dilution.
69. The contract was divided into two separable portions.
70. The specification was very detailed and consisted of:
(i)
Heading 1: An introduction providing the objective, background and overview of the
project;
(ii)
Heading 2: Scope of work;
(iii)
Heading 3: Reference Documentation;
(iv)
Heading 4: General Design Requirements;
(v)
Heading 5: General Project Management Requirements;
(vi)
Heading 6: General Engineering Requirements:
(vii) Heading 7: General Requirement for Site Works;
(viii) Heading 8: Testing, Commissioning and Training Requirements;
(ix)
Heading 9: Practical Completion and Project Handover
(x)
Heading 10: 14 Appendices which referred to lists of documents, which were not
provided.
71. In addition, there was also a 47 page Technical Specification for Concrete Structures - TMS
1439.

XIII.

Issues in dispute
72. Whilst the claimant has listed the items in dispute which I have tabulated above; there
are a number of issues that require examination because, as I mentioned earlier, they have
a bearing as to whether I can have regard to certain documents in the material in deciding
the items in dispute.
73. The earlier listing of the claimant’s and respondent’s submissions in their respective
documents allowed capture of those contentious aspects, to ensure they were all
considered in the decision. In addition, they helped populate the issues in dispute which
are listed below.
74. I have categorised them as pre-merit issues and other issues.
75. Other issues are then considered whilst examining the merits of the claimant’s claim,
because the factual context was essential.
76. The issues in dispute are as follows:
Issues requiring resolution before consideration of the merits of the claimant’s claim (“Premerit issues”):
(i)
New reasons;
(ii)
Lack of reasons;
(iii)
No alternative valuation
Other issues
Claimant’s
(iv)
Each of the disputed variations;
(v)
Suspension costs;
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(vi)
Delay damages;
(vii) Other legal considerations;
(viii) Respondent’s set-off for LD’s;
(ix)
Respondent’s set-off regarding licensing suspension;
Respondent’s
(x)
Error’s in claimant’s calculations;
(xi)
Claimant did not press some claims in adjudication;
(xii) Overpayments;
(xiii) New claims which were not in payment claim;
(xiv) Controverting submissions to the claimant’s other legal considerations.

XIV.

Pre-merit Issues
77. Whilst the claimant raised the new reasons objection before the lack of reasons
objection, I considered analysing them in reverse, because the new reasons objection (by
necessity) had to be founded on a perceived lack of, or inadequate reasons, in the payment
schedule to which the respondent would then be confined in its adjudication response.
78. There was a somewhat blurred demarcation between these submissions regarding these
objections because the new reasons objection was premised on the basis that insufficient
reasons had been provided.
79. After some consideration, in order to make the reasons clear, I followed the claimant’s
application submissions in their order, to not introduce any further complications.
80. One of the reasons for adopting this approach was that the respondent’ s response
submissions conceded that section 82 (4) of BIF prohibited new reasons but denied that
new reasons had been provided.
81. Earlier I said that these issues govern the extent to which I may have regard to documents
and submissions provided in the adjudication response and they must be considered at an
early stage. I am mindful that the decision must be correct according to law and not
bedevilled by lack of clarity in the analysis.
82. Both parties provided extensive analysis in their submissions with supporting case
authorities because of the vital importance of this threshold issue.
83. This has meant that quite some time was spent in distilling the precise issues that needed
to be resolved, as well as a close analysis of the cases provided to me as purported
authorities in support of the respective submissions.
84. Insofar as the pre-merit issues are concerned, the two contending positions are as follows:
(i)
the claimant’s submissions that the payment schedule reasons are deficient, such that
no new reasons are allowed in the adjudication response, which meant I was unable
to consider certain documents in the adjudication response; in contrast to
(ii)
the respondent’s submissions that the reasons were not deficient, and in any event
earlier communications between the parties must be considered by the adjudicator.
85. In order to decide this vitally important question, the analysis and reasons follow.
New reasons
86. In paragraphs 13.2 to 13.18 of the application submissions, the claimant emphasised that
the respondent was limited to its reasons for non-payment given in the payment schedule.
87. In paragraph 11 of the adjudication response, the respondent submitted that it did not
object in principle to submission paragraphs 13.2 to 13.18 of the application and conceded
new reasons were prohibited.
88. However, at paragraph 12 of the adjudication response, the respondent rejected that its
reasons were deficient or unintelligible.
89. Furthermore, at paragraph 13 of the adjudication response, the respondent encapsulated its
paragraphs 14 to 33 submissions, that its reliance on correspondence referred to in the
payment schedule and the reasons for withholding payment set out in that
correspondence, was not an attempt to advance new reasons.
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90. Having regard to both parties’ submissions on this point, there is no contest that new
reasons are not allowed, and I am satisfied that if new reasons emerge, they will be
prohibited.
91. However, paucity of reasons was identified by the claimant under this heading, which
really fits under the Lack of reasons heading. I analysed some of those submissions, and
carefully considered the cases referred to, and, where applicable, summarised them for
further consideration under the next heading.
92. The claimant submitted that section 69(c) of BIF required the parties to define clearly,
expressly and as early as possible, the issues in dispute between them, to prevent the
respondent from advancing further reasons in the adjudication response, citing Multiplex1
in support.
93. It referred to s82(4) of BIF and extracted the no new reasons prohibition and then explained
its genesis and the extensive judicial consideration of it, particularly in New South Wales.
It suggested that two propositions emerged:
(i)
the payment schedule must set out each reason in sufficient detail and not be overly
general2 ;
(ii)
an adjudicator does not have jurisdiction to unilaterally decide that the claimant has
no entitlement in respect of a particular claim amount if the payment schedule does
not challenge that amount. It submitted that a payment claim did not have to prove
its own validity, because it was up to the payment schedule to disprove it3.
94. The claimant referred to Palmer J’s paragraphs [67] – [68] findings in Multiplex, which I
consider in more detail under the next heading below, and said that Multiplex had been
endorsed in Clarence Street Pty Ltd v Isis Projects Pty Ltd [2005] NSWCA 391 at [31] (“Isis”),
and both cases had been applied in Style Timber Floor Pty Ltd v Krivosudsky [2019] NSWCA
171 (“Style Timber”).
95. The claimant submitted that Style Timber required a payment schedule to sufficiently
describe the dispute to apprise the recipient of the case it would have to meet in
adjudication4 , but that an abbreviated form falling short of a pleading would satisfy s14(3)
of the NSW Act. In that case the Court was considering whether an email from the
respondent to a payment claim covering a number of different sites constituted a payment
schedule, and a number of authorities were considered in the decision.
96. The claimant submitted that Multiplex had been followed by McMurdo J in Wiggins Island
Coal Export Terminal Pty Ltd v Monodelphous Engineering Pty Ltd (“WICET”) [2015] QSC
307 at [52], where His Honour said the intent of s24 of BCIPA was to prevent the unfairness
to a claimant if a reason had not been advanced ahead of an adjudication application (“the
unfairness principle”).
97. McMurdo J, as far as is relevant in this context, was considering whether the adjudicator’s
decision involved jurisdictional error because the adjudicator had failed to consider
submissions and evidence provided by WICET. The adjudicator had decided that the
evidence and submissions went beyond the reasons for withholding payment in the
payment schedule.
98. The particular decision related to extension of time claims, and the adjudicator, in
considering the respondent’s expert report, found that the report assessed new extension
of time periods beyond that set out in the payment schedule, and were therefore not
“properly made”.
99. WICET argued that Multiplex and John Holland Pty Ltd v Roads and Traffic Authority of
New South Wales [2007] NSWCA 19 were incorrect and should not be followed. McMurdo J
at [52] disagreed and held that those judgements should be followed and explained the
unfairness principle extracted above.

1

Multiplex Constructions Pty Ltd v Luikens [2003] NSWSC 1140
supra
3
Brookhollow Pty Ltd v R & R Consultants Pty Ltd [2006] NSWSC 1
4
At [1] and [3} Bell p, [47] Leeming JA and [82] Simpson JA
2

Chris Lenz

Page 12 of 145

Adj no. 738754 Broadspectrum (Australia) Pty Ltd v Central SEQ Distributor - Retailer Authority

10 May 2020

100.
At paragraph [53] McMurdo J highlighted that, “WICET accepted that any submission
or documentation which went beyond the limitation imposed by s24(4) [equivalent to s82(4)
in BIF ] would not be “properly made” under s26(2)(d) [equivalent to s88(2) of BIF]. ”
101. This consideration about submissions not being properly made is captured in Civmec
Electrical & Instrumental Pty Ltd v Southern Cross Electrical Engineering Ltd & Ors [2019]
QSC 300 (“Civmec”) (which the claimant provided), where Mullins J in paragraphs [18] to
[23] used the words “duly made” when referring to New South Wales cases, and ‘properly
made’ regarding Queensland cases, and this is further explored below.
102. The claimant submitted that the only case that had considered s84(4) of BIF since its
inception was Civmec where Mullins J at [22] cited Pittwater Council v Keystone Projects
Pty Ltd (“Pittwater”) [2014] NSWSC 1791 in which the relationship between a payment
schedule and the adjudication response had been considered.
103. Her Honour extracted paragraph [100] of that case where Hallen J held as follows:
“In this way, the scheme of the Act envisages that a respondent should not be able to
reject a payment claim, serve a payment schedule which does not disclose the reasons
for withholding payment, and then disclose, for the first time, in its adjudication
response, that the reasons for the rejection were founded upon a certain construction of
the Contract, or upon other matters that the claimant had no prior opportunity of
checking or disputing. In this regard, it is to be remembered that s14(3) requires that if
a respondent to a payment claim has ‘any reason’ for ‘withholding payment’, it ‘must
indicate’ that reason the payment schedule. In this way, also, the payment claim, and
the payment schedule should be intelligible to the adjudicator (my emphasis).”
104.
The claimant also referred to Her Honour’s reasons at paragraphs [27, 28, and 45] that
any shorthand descriptions in the payment schedule must be intelligible to the adjudicator,
and that in this case, the claimant submitted, a number, if not all, would not be intelligible
to me.
105. Furthermore, at paragraph 13.17, the claimant referred to the case of John Holland Pty Ltd v
Cardno MBK (NSW) Pty Ltd & Ors [2004] NSWSC 258 [John Holland], in which Einstein J
summarised the concept of issue definition, which I précis (as far as is relevant) that:
• the only issues the respondent was entitled to agitate are those squarely
dealing with reasons for withholding payment indicated in the payment
schedule;
• the purpose of s14(3) and s20(2B) is to require issue definition as early as
possible;
• those defined issues are the only ones that can be agitated and upon which an
adjudicator is entitled to make a determination.
106.
The claimant then concluded that the respondent was only entitled to raise the items
set out in the payment schedule and any further reasons had to be ignored by me as a
matter of natural justice.
107. I return to Civmec to closely examine it because, whilst it does not provide authority as to
the meaning of the word “state” (which is the thrust of the lack of reasons submissions
below), it does consider the issues of payment schedules under BIF, and it is appropriate to
clearly understand the facts of that case and capture its essence before looking at the lack
of reasons objection.
108.
Civmec involved an application by a contractor against an adjudication decision
regarding its subcontractor in which it challenged the adjudicator’s decision for
jurisdictional error because:
(i)
the adjudicator did not have regard to submissions made by the applicant in the
adjudication response because the adjudicator decided they were outside the reasons
given in the payment schedule; and
(ii)
whether an adjudicator had jurisdiction to decide whether submissions were properly
made; and
(iii)
whether an adjudicator should consider pre-adjudication correspondence between
the parties to give context to the reasons in the payment schedule for withholding
payment.
Chris Lenz

Page 13 of 145

Adj no. 738754 Broadspectrum (Australia) Pty Ltd v Central SEQ Distributor - Retailer Authority

10 May 2020

109.
I note that the respondent made no submissions about the decision in Civmec under
either of the “reasons” headings.
110. The contractor in Civmec was involved in a design and construction of the Amrun bauxite
processing facility, and its subcontractor was providing Electrical and instrumentation
works.
111. The subcontractor (respondent) sought adjudication of a large claim and the adjudicator
reached a decision in favour of the subcontractor for about a third of its claim.
112. The contractor (applicant) made an application for a declaration that the adjudication
decision was void or liable to be set aside for jurisdictional error, because the adjudicator
expressly declined to consider significant and material submissions made by the applicant
in the adjudication response. The adjudicator found that the adjudication response went
“well beyond” the reasons given in the payment schedule.
113. In that case, the applicant submitted that the pre-adjudication correspondence provided
context for the reasons in the payment schedule relating to the claim.
114. After canvassing the principles of jurisdictional error in some detail, Mullins J held at
paragraph [16], that the applicant’s submission that an adjudicator’s failure to consider
submissions duly made may be sufficient to void an adjudication decision, was too general
and needed to be put in context.
115. Her Honour cited the case of Thiess Pty Ltd v Warren Brothers Earthmoving Pty Ltd [2012]
QSC 373 as an example of jurisdictional error, where it was evident that the adjudicator
could not have considered the respondent’ s adjudication response which responded to a
recalculation of a lower amount of a particular item by a claimant, because the adjudicator
considered the original claim amount. In this case it appeared clear that the adjudicator
had not considered the adjudication response, which was a jurisdictional error.
116. From paragraph [18] onwards Mullins J considered the question whether a submission
made in an adjudication response as properly made as being a matter for the adjudicator,
citing Climatech, John Holland, State Water Corporation v Civil Team Engineering Pty Ltd
[2013] NSWSC 1879, and Pittwater.
117. At paragraph [23], Mullins J referred to Hallen J applying Hodgson JA in Climatech5 that it
was for an adjudicator to determine whether submissions were “duly made”.
118. From paragraphs [25] to [28] Her Honour considered Multiplex and paragraphs [76]
through to [78] of Palmer J’s decision which are extracted elsewhere in this decision, as
well as Isis and Façade Treatment Engineering Pty Ltd (in liq) v Brookfield Multiplex
Constructions Pty Ltd (2016] 33 ALR 452 at [256].
119. Her Honour then captured the essence of the above cases in paragraph [27] where she
held:
“These observations on the sufficiency of descriptions in the payment claimant and
payment schedule (but particularly the payment schedule) must be qualified to the
extent they also need to be intelligible to the adjudicator, as the payment claim provides
the subject matter for the adjudication application to the extent the claims are disputed
in the payment schedule sets out the framework for the issues to be determined by the
adjudicator.”
120. This statement provides useful guidance to adjudicators under BIF, and as binding
authority provided an extra ingredient in this adjudication. The New South Wales cases
provide that the payment claim, and payment schedule must define the issues between the
parties but recognise that the parties have a background knowledge to the dispute, about
which a third party may not be aware.
121. Civmec requires the descriptions in those documents to be intelligible to me, without that
background knowledge, so in my view this means there needs to be more explicit objective
clarity in the reasons in the payment schedule.
122. I now consider the contending submissions under the lack of reasons objection.

5

Coordinated Construction Co-Pty Ltd v Climatech (Canberra) Pty Ltd [2005] NSWCA 229
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Lack of reasons
123. In paragraphs 13.19 to 13.44 of the application submissions, the claimant submitted that the
respondent had failed to provide any sufficient reasons for withholding payment given in
the payment schedule. The claimant stated that in many instances the respondent had
provided “comments” which fell short of satisfying the requirement to enable the claimant
to understand the issue between it and the respondent.
124. It referred to section 82(4) of BIF which prohibited new reasons for withholding payment
125. In the adjudication response from paragraphs 14 through to 33, the respondent took issue
with the applicant’s submissions.
126. Both parties usefully tabulated the payment schedule, and the claimant (at paragraph 13.23
of the application) provided a column headed Respondent’s Reference to
Assessment/Correspondence in which it restated what was in the payment schedule.
127. At paragraph 13.24 of the application, the claimant submitted that the documents referred
to in the payment schedule, which it presumed impliedly contained reasons for
withholding payment had not been served with the payment schedule.
128. Apart from not attaching the documents to the payment schedule, at paragraph 13.25 of the
application, the claimant submitted that the reasons contained in those documents were
not set out in the payment schedule.
129.At paragraph 13.26 of the application, the claimant identified a key issue in this context
that, “s69(c) of the Act, in requiring a Respondent to state (my emphasis) its reasons for
withholding payment, requires that a payment schedule give full particulars of those
reasons.” As mentioned previously it is important to extract the parties’ relevant
submissions regarding this key issue because it has a significant bearing on the documents
to which I may have regard in the adjudication. In addition, it was necessary to closely
analyse the cases to which the claimant and respondent referred, because of the
importance of correctly deciding the pre-merit issues.
130. The claimant in paragraphs 13.27 through to 13.29 of the application, sought to explain the
distinction between the verb state and the verb indicate. It cited the Court of Appeal case
of Perform (NSW) Pty Ltd v MEV-AUS Pty Ltd [2009 NSWCA 157 (“Perform”) in which Giles
JA, with whom McColl and Young JJA agreed was considering s14(3) of the Building and
Construction Industry Security of Payment Act 1999 NSW (the “NSW Act”). This provision
provided:
“If the scheduled amount is less than the claimed amount, the schedule must indicate (my
emphasis) why the scheduled amount is less and (if it is less because the respondent is
withholding payment for any reason) the respondent’s reasons for withholding payment.”
131. Giles JA referred to the earlier Supreme Court case of Multiplex Constructions Pty Ltd v
Luikens [2003] NSWSC 1140 (“Multiplex”), in which Palmer J had held that s14(3) of the
NSW Act did not exclude reference to materials extrinsic to the payment schedule as an
indication of reasons, particularly in the case of reference to the contract or prior
correspondence between the parties. At [78] Palmer J held:
“the use of the word ‘indicate’ rather than ‘state’, ‘specify, or ‘set out’ conveys an
impression that some want of precision and particularity is permissible as long as the
essence of the ‘reason’ for withholding payment is made known sufficiently to enable the
claimant to make a decision whether or not to pursue the claim and to understand the
nature of the case it will have to meet in an adjudication.”
132. From paragraphs 13.30 through to 13.44 of the application, the claimant explained that
Queensland’s recent amendment to s69 of BIF, having had the benefit of the NSW Act
decided to retain the use of the word ‘state’ rather than ‘indicate’, and made reference to
the explanatory notes to BIF.
133. The claimant [paragraph 13.32] acknowledged that the word ‘state’ was not defined in BIF
and had no fixed legal meaning independent of its statutory context. It submitted that the
basic rule of statutory construction was that its meaning should be construed according to
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natural and ordinary meaning citing Marshall6 and in a way that will best achieve the
purpose of the Act, as required by s14A of the Acts Interpretation Act 1965 (QLD).
134. The claimant referred to the Macquarie dictionary definition of state as meaning, “to
declare definitely or specifically,” and that the use of this term instead of ‘indicate’ suggested
that the reasons for withholding payment and the payment schedule has to be stated with
a greater amount or degree of particularity.
135. It added that the payment schedule was to set the parameters for contest in an
adjudication, and that in this adjudication, limited reasons had been provided in the
payment schedule, which had (presumably) been included in the separate documents the
respondent had sent to the claimant previously.
136. The claimant submitted that to allow a respondent to refer to previous correspondence was
inconsistent with the purpose of the BIF where time was of the essence. It added that mere
reference to a document was not a statement of reasons, and that strict compliance with
s69 of BIF is required, in contrast to the NSW Act, which allows these documents because
the operative verb is ‘indicate’ rather than ‘state’ in BIF.
137. The claimant concluded that I was unable to take into consideration each of the items of
correspondence set in the payment schedule which had merely been referenced, and added
that any of its submissions in dealing with those documents was for completeness, whilst
expressly reserving its rights.
138. The claimant submitted that the payment claim and payment schedule defined the issues
between the parties and were the only issues the parties were entitled to agitate and that
could be considered by me in adjudicating, citing [67] of Multiplex.
139. The claimant did not provide any Queensland case in support of the meaning of the word
state and whether its meaning differed from indicate as used in New South Wales, and
there was nothing provided by the respondent on this issue, so that I will need to consider
the meaning of state from first principles.
140.
Before doing so, I consider the respondent’s controverting submissions.
Respondent’s controverting submissions
141. These were contained in paragraphs 14 through 33 of the adjudication response.
142. The respondent’s engaged directly with the submission relating to comments and
submitted that payment schedules were to be construed in the context of communications
between the parties (who would be familiar with the background) and in the light of prior
correspondence.
143. It extracted two paragraphs [76] and [77] from the Multiplex decision of Palmer J which the
claimant had relied upon in its submissions. The respondent highlighted two sentences
from each paragraph as follows:
“[76]… The payment claim and payment schedule must be produced quickly; much that
is contained therein is an abbreviated form which would be meaningless to the
uninformed reader will be understood readily by the parties themselves.
[77]… Sometimes the issue is so straightforward or has been so expansively agitated in
prior correspondence that the briefest reference in the payment schedule will suffice to
identify it clearly.”
144.However, it is important for me to add one further sentence from [77] in which His Honour
held: “More often than not, however, parties to a building disputes see the issues only from
their own viewpoint: they may not be equally in possession of all the facts and they may not
equally appreciate the significance of what facts are known to them.”
145. The respondent then added that the reasoning in Multiplex had been approved in Isis to
which the claimant had referred7 and Nepean Engineering Pty Ltd v Total Process Services
Pty Ltd (In liquidation) [2005] NSWCA 409 (“Nepean”).
146.
Given that the respondent was citing 2 New South Wales Court of Appeal cases of Isis
and Nepean as approving Multiplex, I considered it necessary to closely examine Multiplex
6
7

Marshall v Director-General, Department of Transport (2001) 2005 CLR 604 per Gaudron J
paragraph 13.9 of the application submissions
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to discern the ratio in the context of the dispute in that case and how it applies to this
adjudication.
147. The Multiplex case involved Multiplex’s summons in the Administrative Law List of the
Common Law Division seeking certiorari to quash an adjudicator’s decision on two
grounds. A short while later Multiplex sought an interlocutory injunction on the terms
identified in its summons, and the matter was heard five weeks after the summons had
been issued.
148.There were quite a number of issues canvassed in Multiplex, but insofar as this
adjudication is concerned, the headings “Construction of s14(3) and s20(2B)” (“s14(3)
issue”) and “What a Payment Schedule should show” (“payment schedule requirements”)
are the relevant passages.
s14(3) issue
149.
The s14(3) issue was argued as a jurisdictional error of law because the adjudicator
had excluded from his consideration matters to which he was required to give
consideration. Multiplex’s payment schedule had only given one reason for rejecting an
item 8 variation which was that the claim was barred by clause 3(a) of the contract, thereby
allowing nothing for this item.
150. However, in the adjudication response, Multiplex provided a detailed assessment of the
variation claim and provided a calculation of it by reference to contractual provisions.
151. The adjudicator found that Multiplex had only provided one reason for rejection of the
claim such that he found he was precluded by s20(2B) of the NSW Act [the equivalent of
s82(4) of BIF] from having regard to Multiplex’s assessment of the value of the variation
work.
152. Multiplex put forward several arguments that the adjudicator was not entitled to exclude
Multiplex’s valuation evidence.
153. Palmer J held (paraphrasing):
“[67] The evident purpose of…s14(3) and s20(2B) is to require the parties to define it
clearly, expressly and as early as possible what are the issues in dispute between them;
the issue so defined are the only issues which the parties are entitled to agitate in their
dispute and they are the only issues which the adjudicator is entitled to determine under
s22. It would be entirely inimical to the quick and efficient adjudication of disputes
which the scheme of the Act envisages if a respondent were able to reject a payment
claim, serve a payment schedule which said nothing except the claim was rejected, and
then “ambush” the claimant by disclosing for the first time in its adjudication response
that the reasons for the rejection were founded upon certain construction of the
contractual terms or upon a variety of calculations, valuations and assessments said to
be made in accordance with the contractual terms but which the claimant has had no
prior opportunity of checking or disputing. In my opinion the express words of s14(3)
and s20(2B) are designed to prevent this from happening.
[68] Section 14 (3) requires that if the respondent to a payment claim has “any reason”
for “withholding payment”, it must indicate that reason in the payment schedule… If the
respondent has any reason whatsoever for withholding payment of all or any part of the
payment claim, s14(3) requires that that reason be indicated in the payment schedule
and s20(2B) prevents the respondent from relying in its adjudication response upon any
reason not indicated in the payment schedule. Correspondingly, s22(d) requires the
adjudicator to have regard only to those submissions which have been “duly made” by
the respondent in support of the payment schedule, that is, made in support of the
reason for withholding payment which has been indicated in the payment schedule in
accordance with s14(3).
[70]… Section 14(3) requires that reasons for withholding payment of a claim be
indicated in the payment schedule with sufficient particularity to enable the claimant to
understand, at least in broad outline, what is the issue between it and the respondent.
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This understanding is necessary so that the claimant may decide whether to pursue the
claim and may know what is the nature of the respondent’s case which it will have to
meet if it decides to pursue the claim by referring it to adjudication.
[71] For these reasons, I am of the view that Mr Luikens did not fall into error in his
construction of s14(3) and s20(2B) of the Act and that he rightly rejected the
submissions and evidence of Multiplex in its adjudication response in support of
reasons for withholding payment of item 8 which were not indicated in the payment
schedule. It follows that Mr Luikens did not commit jurisdictional error of law and his
determination of item 8.”
154. What Palmer J stated above appears to accord with the claimant’s objection submissions
and the claimant had referred to paragraph [67] in support of the submissions. However,
the claimant sought to distinguish the reasoning in Perform and Multiplex from this
adjudication because of the difference in wording between indicate (as required by s14(3) of
the NSW Act), and state as required by s69(c) of BIF.
155. Both parties extracted part of Palmer J’s finding in Multiplex under the heading of payment
schedule requirements to which I now turn.
Payment schedule requirements
156. As I mentioned, this aspect of Multiplex encapsulated the extracts provided by both the
claimant and respondent. I considered it necessary to further examine the facts of this
aspect of Multiplex, because in part of the decision, the Court held that the adjudicator
failed to take into account submissions and evidence advanced by Multiplex, thereby
falling into jurisdictional error.
157. Insofar as claim item 8 was concerned, Multiplex had raised additional contractual bases
for non-payment that had not been identified at all in the payment schedule, and the
adjudicator rightly rejected the new reasons.
158. However, in Multiplex, Item 9 (inter-alia) was one of the claims that Multiplex said it was
not liable to pay because the work claimed had been deleted from the contract. The
adjudicator had rejected this reason for non-payment because it had not been indicated as
required by s14(3) and s20(2B) of the Act.
159. Item 9 was valued by Lahey (the “claimant” in that case) at $334,401, whereas in the
payment schedule, Multiplex had merely stated: Back charges/contra charges/scope
deletions (BCI 1 – BCI 16).” It also attached a summary entitled “Assessment of progress
claim 14”. Furthermore, under a heading “Back charges/contra charges/scope deletions”
appeared relevantly “BCI deletion of southern tenancy wall panels (by others)” with a
deduction claimed by Multiplex at $434,010, and identified the deduction claimed by Lahey
as $334,401 with no further explanation.
160.
In the adjudication response regarding item 9, Multiplex asserted that there had been
an agreement reached for the work to be given to another contractor to alleviate delay
which would be charged to Lahey’s account as it was entitled to set-off under the contract.
161. At paragraph [75] Palmer J held that the adjudicator had erred in finding that the payment
schedule had not sufficiently indicated Multiplex’s reasons for withholding payment, and
His Honour’s reasons were identified in paragraphs [76] and [77] to which the respondent
has already referred.
162. Importantly, at paragraph [79] Palmer J held:
“….Cryptic though these statements and the payment schedule were in respect of BC 1, I
think there was sufficient to indicate to Lahey the reason for non-payment of that claim
for the purposes of s14(3). The project in which Multiplex and Lahey were engaged was a
large one and Lahey’s subcontract was for the for very extensive work. It must be
assumed that Lahey was highly experienced in the building industry and was generally
aware of the history of its own involvement in that project by the time it received the
payment schedule….”
163. At paragraph [80] Palmer J held:
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“In these circumstances, in my view, Lahey was given a sufficient indication of
Multiplex’s reasons for withholding payment of item 9/BC 1 it (sic) to determine
whether it should persist in its claim for this item and to understand the nature of the
case it would have to meet in an adjudication.”
164.
The respondent referred to the cases of Isis and Nepean as approving Multiplex and it
is important to consider precisely what the Court of Appeal cases approved.
165. In Isis, Mason P, at paragraph [33] (with whom Giles and Santow JJA agreed), referred to
McDougall J in the lower Court in Isis applying the principles of Multiplex where at
paragraph [41] McDougall J held that:
“Approaching the question in accordance with the instruction offered by Palmer J in
Lukens (Multiplex), I think that the previous conduct of the parties (when, apparently,
there was no dispute) supports the conclusion that progress claims 12 and 13 to
sufficiently identify the construction work to which the respective progress payments
claimed relate.”
166.
At paragraph [34] Mason P agreed with the reasoning of McDougall J.
167. However, that was in the context of sufficient identification of construction work regarding
payment claims and the extent to which they “must indicate”. It was not considering the
adequacy of payment schedules.
168.
At paragraph [30] Mason P with whom Giles and Santow JJA agreed, referred to
Multiplex which was considering the requirements for a valid payment schedule, and at [31]
His Honour agreed with the reasoning Palmer J in Multiplex.
169.
However, in [31] to my mind Mason P qualified this apparently wholesale agreement
of Multiplex by specifically identifying two issues that had to be borne in mind in relation
to the situation in Isis which was “testing the validity of the payment claim”.
170. Accordingly, whilst Mason P may have agreed with Palmer J’s reasoning regarding payment
schedules, I consider that it was obiter and not the ratio in Isis because Isis was dealing
with a payment claim. I am therefore not satisfied that the ratio in Isis is persuasive
authority in this adjudication regarding a payment schedule.
171. Equally in Nepean, the Court was again dealing with sufficiency of a payment claim and
Hodgson JA (with whom Ipp JA agreed) and Santow JA both concluded that the payment
claim satisfied that mandatory requirements of the NSW Act.
172. Hodgson JA gave the leading judgement in Nepean, and at [24 & 25], whilst His Honour
referred to the judgement of McDougall J in Isis in the Court below, and commented that
McDougall J’s decision was upheld in the Court of Appeal, and Palmer J’s judgement in
Multiplex was substantially endorsed by the Court of Appeal, His Honour’s focus was on
payment claims.
173. Santow JA, at [69] made a comment in relation to payment schedules that they did not
need to descend into excessive detail, which was echoed again in [70], however, His
Honour was not otherwise focused on payment schedules. Ipp JA agreed with both
Hodgson and Santow JJA, but I am not satisfied that the ratio of the Court of Appeal’s
decision was dealing with payment schedules
174. I am therefore not satisfied that Nepean is binding authority in this adjudication for the
same reason as that discussed in Isis. I therefore cannot agree with the respondent’s
submissions from paragraphs 15 through to 17 of the response that Isis and Nepean are
binding authority that a payment schedule is to be construed in the context of
communications between the parties and in the light of prior correspondence8.
175. In any event, the NSW cases were based on the use of the word indicate, and not state in
what was expected in a payment schedule in Queensland.
176. This leaves Multiplex as an authority regarding payment schedules, albeit under the NSW
Act which requires the payment schedule to indicate, not state the reasons. In addition,
Civmec provides authority regarding payment schedules in Queensland under BIF.
Furthermore, WICET is authority in Queensland regarding submissions in an adjudication
not properly made in support of a payment schedule.
8

As identified in paragraph 15 of the response submissions
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177. Having considered the submissions and the cases provided in some detail, it appears that
the following principles apply:
(i)
there may be some obiter support from the Court of Appeal about the detail required
in payment schedules in light of the requirements to indicate the reasons, but they
did not appear to extend to the parties’ conduct and previous negotiations when
considering payment schedules because both those cases were considering payment
claims;
(ii)
the payment schedule can be fairly cryptic, but it must provide sufficient detail of the
reasons for non-payment;
(iii)
in the NSW Act, where the operative verb is indicate, it is permissible for the payment
schedule to make reference to other documents not provided in the payment
schedule (“other documents”);
(iv)
the other documents may demonstrate evidence of the parties’ previous negotiations
which have a bearing on why payment was withheld;
(v)
insofar as payment claims are concerned, the parties’ previous conduct can be looked
at to discern whether sufficient information had been provided;
(vi)
where a payment schedule had expressly identified only one reason for non-payment,
it was not possible for the respondent in the response to identify a number of other
reasons for non-payment;
(vii) the payment claim and payment schedule identify the issues in dispute;
(viii) the rationale behind the “no new reasons” prohibition was to prevent a claimant
being ambushed in the adjudication response with other reasons about which it had
no knowledge;
(ix)
The payment schedule must be intelligible to the adjudicator.
178. I have not ignored the response arguments from paragraphs [18] onwards, but they are
dealt with later in the decision. They deal with another important aspect in this
adjudication, and that is whether the claimant was aware of the reasons for non-payment,
and an adjudicator would commit jurisdictional error if they disregarded relevant
documentation in support of the reason for non-payment.
179.I will now consider the contents of the payment schedule, so that the matters are not
considered in the abstract, and then return to an analysis of the law.
Analysis of the contents of the payment schedule in this adjudication
180.
The payment schedule was issued by the superintendent, and the respondent did not
take issue with the documents provided by the claimant under the payment schedule tab
in schedule C of the application.
181. It is not clear why the series of documents behind tab C were provided by the claimant
with the Superintendent’ s Assessment PC 23 on 10 December 2019. At paragraph 41 of
Lindsay Ashton’s statutory declaration, the deponent stated that a payment certificate
issued by the superintendent was received on 10 December 2019, and it was attached as
attachment “LA – 10”.
182. Furthermore, at paragraph 13.24 of the application, the claimant submitted that the
documents referred to in the payment schedule were not served with the payment
schedule, which it confirmed in paragraph 13.25 of its submissions. These were not
controverted by the respondent
183. Accordingly, based on the evidence, not controverted by the respondent, I find that LA – 10
- the Superintendent’ s Assessment PC 23 was provided by the respondent purportedly
as the payment schedule.
184.Nevertheless, the documents provided in tab C will require examination and I have
extracted the heading to each document (as well as the document reference), and they are
as follows:
(i)
Respondent’ s Letter: Revision Number 2 – Superintendent Assessment of Progress
Claim Number 23 (November 2019) dated 10 December 2019 [reference C1340 – 1320 –
LTR – (7.12.19)] (“Superintendent’ s assessment PC 23”);
Other documents
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Respondent’ s Letter: Clarification Notice – Change in Supplied Equipment
(Siemens CPU 1517H) dated 10 December 2018 [reference C1340 – 455 – LTR –
(10.12.18)];
(iii)
Respondent’ s Letter: Negative Variation Number 30 (Sodium Hydroxide Dosing)
dated 12 June 2019 [reference C1340 – 828 – LTR – (12.6.19)];
(iv)
Respondent’ s Letter: Response Number Two – Assessment of Contractors Progress
Claim Number 21 dated 31 October 2019 [reference C1340 – 1190 – LTR – (30.10.19)];
(v)
Respondent’ s Letter: Superintendent Assessment – Contractor Claim for Variation
Number 45 (HCV_58: Control System Architecture & CPU Changes) dated 6
December 2019 [reference C1340 - 1316TR – (6.12.19)];
(vi)
Respondent’ s Letter: Contract C1 340 – Lowood – Ferndale Sewer Scheme Project –
Notice of Dispute, Bioreactor Cracking and Other Issues (Clause 42.1) dated 26
August 2019;
(vii) Curriculum Vitae of Dr Donald Charrett (undated) ;
(viii) Curriculum Vitae of Peer Dalland (undated);
(ix)
Claimant’s Letter: Lowood – Fernvale Sewer Scheme Project – Contract C1 340
(Contract) Notice of Dispute under Clause 42.1 of the Contract Dated 22 August 2019.
185. I had no regard to the curriculum vitae of two eminent experts, because they were not
relevant to this adjudication. These were two possible experts who had been put forward
by the claimant in its Notice of Dispute dated 22 August 2019.
186.
Clause 11D.3 (a) of the contract provides that if the principal does not serve a payment
schedule itself, then a progress certificate issued by the superintendent relating to the
period relevant in the payment schedule shall be taken to be the payment schedule for the
purposes of BCIPA (whether or not it’s expressly stated to be a payment schedule).
187. The Superintendent’ s assessment PC 23 does not state that it is a payment schedule.
However, the contract does not require it to be expressly stated as a payment schedule for
it be considered one under BCIPA. However, this adjudication deals with BIF.
188.
BCIPA is the predecessor to BIF, and s206 of BIF provides that
“A reference in an Act or document to the repealed Act may, if the context permits, be
taken to be a reference to this Act.”
189.
Further support for BIF adopting the provisions of BCIPA, can be found at paragraph
[2] of Civmec where Mullins J held, “It is also common ground that, as the Act incorporates
the provisions from the repealed Building and Construction Industry Payments Act 2004
(QLD) (BCIPA), the authorities relevant to BCIPA remain authoritative and apply to the
equivalent provisions of the Act.”
190.
Accordingly, I can safely apply the BCIPA provisions in this adjudication under BIF
and I am satisfied that the Superintendent’ s assessment PC 23 is the payment
schedule, and I find that it is uncontroverted that the other documents enclosed behind
schedule C of the application were not provided with the payment schedule, but had been
sent to the claimant at some stage prior to the service of the payment schedule.
191. The issue that needs resolution is whether the payment schedule’s reference to those
documents, were stated reasons for non-payment. At paragraph [13.37] of the application
submissions, the claimant stared that merely referring to a document is not a statement of
reasons.
192.At paragraph [13.35] of the application the claimant said that it was essential that the
respondent state the reasons, not merely indicate them and that, “This is a case where
limited reasons were given and the payment schedule, but were instead (presumably)
included in separate documents sent to the claimant at some stage prior to the service of the
payment schedule.”
193. It will therefore be necessary for me to decide whether the payment schedule stated the
reasons for non-payment, and Civmec held that the payment schedule must be intelligible
to me.
194.
In examining the payment schedule I refer back to Figure A under heading IX and
find that the WUC claim was accepted by the Superintendent so there is no reason for nonChris Lenz
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payment, and the WUC claim is not in issue, and should not form part of the adjudicated
amount.
195. As to the Category 2 Variations, there were 3 contentious variations, and I have put the
Superintendent’s reasons in italics:
(i)
The negative sodium hydroxide dosing negative variation for -$262,360 with the
reasons identified as, “Contractor initiated scope omission as per BRS notice dated 16
April 2019 (reference nil). Previously assessed by the Superintendent clause 36.1 (omitted
scope) reference C1 340 – 828 – LTR (12.6.19);
(ii)
Variation 36 HA assessment (PS242) for $36,221.90 with the reasons identified as, VO
0042 – “under assessment by Super, pending BRS response”;
(iii)
Variation 58 – Control System architecture changes for $485,197.84 with the reasons
identified as, “Not approved. No contractual entitlement established. Refer to: notice
C1340 – 1316
196.
The focus is on the issue of the adequacy of the payment schedule and the arguments
surrounding the word state required by s69(b) of BIF. However, it cannot be considered in
the abstract and it will be necessary to consider:
(i)
the underlying rationale why a payment schedule must provide reasons to prevent an
ambush which is the mischief s82(4) of BIF is designed to avoid (the “ambush issue”);
and
(ii)
the possibility of jurisdictional error if supporting documents are disregarded (the
“jurisdictional error issue”).
197.I must consider what is meant by the word state as a matter of statutory interpretation and
then put the matter in context. Whilst this might appear somewhat artificial, there is a
need in my view to make a distinction between the meaning of the word indicate where the
Courts have held that reference to other documents was permissible, and the word state
where there is no case authority to suggest that reference to other documents is
permissible in Queensland.
198.
The ambush and jurisdictional error issues will then be considered.
The meaning of the word state
199.
The claimant was at pains to distinguish between the NSW Act and BIF regarding the
verb indicate and state and I have already outlined the claimant’s submissions in relation
to this issue.
200.
At paragraph 30 (a) of the respondent’s submissions, the respondent appeared to
concede that the requirement to state may be more onerous than the requirement to
indicate, but that there was nothing in BIF saying that the reasons cannot be stated by
reference to prior assessments or prior correspondence passing between the parties. I call
this proposition “BIF’s silence”.
201. The respondent provided no case authority for BIF’s silence, nor did it expand upon this as
a matter of legal principle that if a statute does not expressly prohibit reasons being stated,
then reference to prior correspondence was allowable. With respect therefore, I am unable
to be persuaded that BIF’s silence is authoritative.
202.
The respondent went on to submit that payment schedules had to be construed in
the context of communication between parties who are familiar with the background and
in light of the prior correspondence9. As I have already stated, apart from Multiplex, it does
not appear that there is authority for this proposition regarding payment schedules.
Furthermore, the claimant sought to distinguish Multiplex from being authority in this
context because the NSW Act uses the word indicate and not state.
203.
In the claimant’s submissions under the New Reasons heading the claimant referred
to what Mullins J held in Civmec, that the payment claim, and payment schedule must be
intelligible to the adjudicator10 is most important. Her Honour held at [27] that, “These
observations on the sufficiency of descriptions in the payment claim and payment schedule
9

paragraph [30(b)] of the response submissions
Civmec paragraph [22]

10
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(but particularly the payment schedule) (my emphasis) must be qualified to the extent
that they also need to be intelligible to the adjudicator.
204.
Her Honour did not consider the meaning of the word state, which now requires
consideration.
205.
I have already referred to the claimant’s paragraph 13.33 submissions of the Macquarie
dictionary defines state as to mean “to declare definitely or specifically.” The respondent
provided no contributing submissions on the point.
206.
The claimant’s reference in paragraph [13.32] to the decision of Gaudron J in Marshall,
about which there were also no controverting submissions from the respondent, states the
basic rule of statutory construction, citing long-standing High Court authority from 1920
through to 1999, being:
“It is a basic rule of statutory construction that legislative provisions are to be
construed according to their natural and ordinary meaning unless that would lead to a
result that the legislature must be taken not to have intended. The rule serves an
important purpose of ensuring that those who are subject to the law understand the
nature and extent of their rights and obligations”
207.
The claimant also referred to s14A of the Acts Interpretation Act 1965 (Qld) (“AIA”)
that an Act must be construed in a way that will best achieve the purpose of the Act.
208.
Specifically, s14A(1) provides:
“1)In the interpretation of a provision of an Act, the interpretation that will best achieve
the purpose of the Act is to be preferred to any other interpretation.”
209.
Turning to the payment schedule, the comment by the respondent in the payment
schedule to the category 3 claims of suspension costs was, “Refer to the Notices of Dispute
Issued by Both Parties.” The superintendent had assessed these claims as Nil and that
comment followed.
210. I have already found that the payment schedule was comprised only of the
Superintendent’s Assessment of Progress Claim Number 23, and insofar as category 3
claims is concerned, the comment is the only likely reason for non-payment, because
under that same column in relation to category 2 variations, the respondent generally
provided further explanation as to why an amount was assessed at nil.
211. In addition, I have already found that no other documents were provided with the payment
schedule, such that the notices of dispute were not attached to the payment schedule, and
the lack of attached documents seems to be common ground between the parties’
submissions.
212. I will consider the payment schedule’s comments regarding category 1 and category 4
documents after dealing with the category 3 documents which are in response to
approximately two thirds of the quantum of the payment claim amounting to $3,985,418.72.
Analysis on reasons being stated
213. I first consider the dictionary definition of the word state independent of the purpose of
BIF, and I am satisfied from the claimant’s submissions that it is to declare definitely or
specifically. Thereafter the meaning of state will then be put in context, as required by s14A
of the AIA.
214. I find that, “Refer to the Notices of Dispute Issued by Both Parties”, does not declare
definitely or specifically the reasons for non-payment. It refers to other documents which
were provided by the claimant in Schedule 3, one of which is the claimant’s notice of
dispute. Given that is the claimant’s document it is unlikely to contain the respondent’s
reasons for non-payment.
215. That leaves the respondent’s notice of dispute which, without looking at it at this stage,
probably outlines its position regarding a dispute that had arisen between the parties and
may contains reasons for non-payment. However, in my view, a general reference to, at
least 2 documents, in which there may be reasons for non-payment is insufficiently definite
or specific as it does not declare those reasons. At this stage, the analysis is being
conducted as a matter of principle, and later I will look at the notices of dispute.
Chris Lenz

Page 23 of 145

Adj no. 738754 Broadspectrum (Australia) Pty Ltd v Central SEQ Distributor - Retailer Authority

10 May 2020

216. To my mind those reasons needed to be specifically stated in the payment schedule
because the respondent concedes that the requirement to state may be more onerous than
to indicate. There is a need to declare definitely or specifically the reasons for non-payment
in the payment schedule – not in another document that is only referenced.
217. All the New South Wales authorities are founded on the NSW Act in which the respondent
is merely required to indicate reasons for non-payment, and those authorities allowed
other documents, which were not provided in a payment schedule, to be referenced.
218. There is no authority provided in this adjudication that reference to documents without
attaching them is permissible when a respondent must state its reasons for non-payment.
219.In the analysis above I said that I was looking at the meaning of the word state
independently of the purpose of BIF, but now it needs to be put in context as required by
s14A of the AIA.
220.
Turning to the main purpose of BIF, I have extracted the relevant provisions as
follows:
“3The main purpose of Act
(1) The main purpose of this Act is to help people working in the building and
construction industry in being paid for the work they do.
(2) The main purpose of this Act is to be achieved primarily by—
(a)….; and
(b)granting an entitlement to progress payments, whether or not the relevant
contract makes provision for progress payments; and
(c)establishing a procedure for—
(i)making payment claims; and
(ii)responding to payment claims; and
(iii)the adjudication of disputed payment claims; and
(iv)the recovery of amounts claimed; and
(d)….”
221. Having regard to the main purpose of BIF, nothing disturbs the preliminary view that
reasons must be specifically stated in in the payment schedule to respond to a payment
claim. However, regard must be had to Chapter 3 of BIF which deals specifically with
payment claims, payment schedules and adjudication.
222.
In this chapter there are specific and strict timelines within which both parties and
the adjudication must operate. s76 of BIF requires a respondent to issue a payment
schedule within 15 days after receipt of the payment claim. Failure to provide a payment
schedule means that the respondent is liable to pay the payment claim amount by the due
date of payment [s77 of BIF].
223.
If a payment schedule is provided, the claimant is entitled, as in this case, to seek
adjudication of the disputed amount within 30 business days of receipt of the payment
schedule. By this time, the issues in dispute needed to have crystallised based on the
reasons for non-payment in the payment schedule [s69 of BIF], which cannot be
supplemented by further reasons in the adjudication response [s82(4) of BIF]. In this
manner the claimant can have clarity as to the case it will have to meet in adjudication
[Multiplex [78]].
224.
The claimant’s submissions at [13.36] and [13.37] was that strict compliance of BIF was
required with the purpose of the Act being rapid adjudication, and that to permit a
respondent to include all manner of correspondence that has been claimed to have passed
between the parties is inconsistent with this purpose, where time is of the essence.
225.
The cases identified above are clear that the payment claim, and payment schedule
identify the issues in dispute. In Multiplex, as already identified above, at paragraph [67]
Palmer J had stated the purpose of the payment claimant payment schedule provisions was
to require the parties to define clearly, expressly and as early as possible what were the
issues in dispute between them, and that only those issues could be agitated and decided
by the adjudicator.
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226.
At paragraph [78], Palmer J referred to the requirement for the respondent to indicate
its reasons for non-payment, and His Honour said:
“The use of the word “indicate” rather than “state”, “specify” or “set out”, conveys an
impression that some want of precision and particularity is permissible as long as the
essence of “the reason” for withholding payment is made is known sufficiently to enable
the claimant to make a decision whether or not to pursue the claim and to understand
the nature of the case it will have to meet in adjudication.”
227.
This statement was after His Honour had noted in paragraphs [76] and [77] that the
payment claimant and payment schedule were given and received by parties experienced in
the building industry and that what passed between them in abbreviated form would be
meaningless to the uninformed reader, and that the issues may have been expansively
agitated in prior correspondence that the briefest reference in the payment schedule was
sufficient to identify the issues clearly.
228.
The Court has recognised that indicate has some want of precision and particularity
compared to state, and this does not disturb my preliminary view that the category 3
comments for non-payment did not state the reasons, as they were not declared definitely
or specifically in the payment schedule. All that was done in the payment schedule for the
category 3 claims, was a reference to another document not provided in the payment
schedule.
229.
It is necessary to re-examine the respondent’s paragraph [28] submission which
criticises the claimant’s reference to obiter comments in Mutliplex and at paragraphs [29}
onwards submits that:
(i)
BIF does not say that reasons cannot be stated by reference to prior assessments or
prior correspondence. I have already called this the BIF’s silence; and that
(ii)
There is considerable authority that payment schedules must be construed in the
context of prior communication between the parties; and that
(iii)
The payment schedule expressly identifies and relies upon correspondence exchanged
with the claimant such that it is made aware of its reasons for non-payment; and that
(iv)
There is no basis for me to ignore the documents referred to and the reasons for nonpayment contained within them.
230.
These are powerful countervailing submissions and the issue must be resolved before
descending into the merits of the payment claim.
231. The respondent did not take issue with the claimant’s submission that the meaning of state
required to be decided as a matter of statutory interpretation. I have applied those
principles and found that state requires the payment schedule to declare definitely or
specifically the reasons for non-payment. I have found that there were no definite or
specific reasons stated in the payment schedule insofar as the category 3 reasons are
concerned.
232.
As to the BIF’s silence which I have already discussed, the respondent submitted that
BIF does not say reasons cannot be stated by reference to prior assessments or documents.
With respect, I could not find this argument persuasive, because in the NSW Act with the
word indicate, there was no presumption that because the NSW Act was silent about
whether documents could be referenced, then referencing to them was allowable.
233.
If that had been the case, there would have been no need for the NSW Court to
decide that documents could be referenced, and they were allowable because of the lack of
precision in the meaning of the word indicate. The meaning of the word state does not
suffer from a lack of precision.
234.
I have not been provided authority to suggest that referencing of documents was
allowed because the NSW Act did not disallow it. Accordingly, as I have already found it is
not possible for me to accept the respondent’s submissions regarding BIF’s silence.
235.
The operative verb in Queensland is state, which I have found requires precision.
236.
The reference to considerable authority that payment schedules must be construed in
the context of prior communications is reliant upon New South Wales authorities, where
the operative verb was indicate.
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237.
I have been given no authority supporting the proposition that when a respondent is
required to state its reasons for non-payment in the payment schedule, that it is allowable
to reference other documents, without attaching them. That is allowed when a respondent
merely had to indicate its reasons, but Multiplex recognises that indicate has some want of
precision, and I have found that state requires this precision.
238.
Civmec requires the payment schedule to be intelligible to me. The reference in the
payment schedule to the parties’ notices of dispute to the category 3 suspension costs
claim, is arguably not intelligible, unless I have regard to those notices which were not
attached to the payment schedule.
239.
The respondent did not engage with the claimant’s submissions about the import of
Civmec and in my view this authority requires the payment schedule to be intelligible.
240.
Putting aside for the present purposes whether reference to attached documents is
permissible, I am of the view that is necessary to state the reason for non-payment in the
payment schedule, even if that reason is then amplified in a referenced document.
241. In response to the category 3 claim of $3,985,418.72, the assessment was nil, and the
comment was “Refer to the notices of dispute issued by both parties”. There is nothing
within those comments that declares definitely or specifically a reason for non-payment. I
also see no precision within those words describing a reason for non-payment.
242.
So far therefore, after extensive analysis of the parties submissions and the case
authorities it appears thus far the payment schedule did not adequately state the reasons
for non-payment for the category 3 claim (for suspension of work costs) as there was
nothing stated in the payment schedule as a reason for non-payment.
243.
However, before a finding can be made about the adequacy of those reasons to be
stated for the category 3 claim, it will be necessary to decide as a matter of principle
whether, as the respondent contends, payment schedules must be construed in the context
of prior communications in BIF where the operative verb is state.
244.
This ensuing analysis will need to consider McMurdo J’s unfairness principle in
WICET, as well as the prevention of an ambush considered in Multiplex and the other NSW
cases.
245.
In addition, I will then need to consider the dangers of jurisdictional error regarding a
submission being not properly made as identified by the authorities which were neatly
encapsulated in Mullins J’s findings in Civmec.
246.
Before doing so, at this threshold stage, I turn to consider the category 2 and category
4 claims in sequence to discern whether there have been adequate reasons stated in the
payment schedule.
247.
In relation to the category 2 (variations), the details which I have extracted again
were as follows:
(i)
$-261,360 for sodium hydroxide dosing deducted from the contract with the comment
“Contractor initiated scope omission as per BRS notice dated 16 April 2019 (Ref. Nil).
Previously assessed by the superintendent clause 36.1 (omitted scope) ref: C1340 – 828 –
LTR (12.6.19);
(ii)
NIL for variation number 36 for $36,221.90 with the comment “Under assessment by
Super, pending BRS response”;
(iii)
NIL for variation number 58 for $485,197.84 with the comment, “Not approved. No
contractual entitlement established. Refer to “notice C1 340 – 1316 – LTR (6.12.19)”.
248.
Insofar as the sodium hydroxide dosing and variation number 58 are concerned, to
my mind there has been a definite declaration for non-payment within the comments in
the payment schedule such that the payment schedule adequately stated reasons for nonpayment. I accept that there are references to other documents, which I find is for
amplification, but there are reasons stated in the comments section of the payment
schedule.
249.
The same cannot be said of variation number 36 because there is nothing definite in
the words explaining a reason for non-payment, apart from the claim being under
assessment. My preliminary view is that this is not a reason stated in the payment schedule
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but before a finding can be made it will need to be subject to the final analysis that I
mentioned which will be considered shortly.
250.
In relation to category 4 (delay damages), the details which I have extracted again
were as follows:
(i)
Regarding the claim of $24,686.07, the assessment was nil with the comment, “Paid on
previous claim”;
(ii)
Regarding the claim for $132,042, the assessment was nil with the comment, “Not
approved. No contractual entitlement established. Refer to: notice C1340 – 1316 – LTR
(6.12.19) and C1340 – 455 – LTR (10.12.18).
251. I find that the reasons adequately stated in the payment schedule for both these items for
the same reasons found in for the sodium hydroxide dosing and variation in 58.
252.
An analysis must now be conducted into whether a payment schedule can be
construed in the context of previous communications such that a reason was adequately
stated which necessarily incorporates the considerations regarding the unfairness principle,
prevention of an ambush and jurisdictional error.
253.
I considered that jurisdictional error should be the first port of call because it is clear
from Civmec (and the authorities cited therein) that it is a matter for an adjudicator to
decide whether submissions are properly made in support of the payment schedule.
254.
Of course, to avoid jurisdictional error, an adjudicator in considering the submissions
in the adjudication response has to decide whether they are properly made in support of
the payment schedule. This begs the question as to what is meant by the payment schedule
- just the payment schedule itself with its stated reasons, or the payment schedule together
with previous communications between the parties which may put the payment schedule
in context.
Jurisdictional error
255.
The respondent submitted that I cannot ignore the referenced documents in the
payment schedule, and the reasons contained therein must be carefully considered.
256.
The respondent at [26] of its submissions referred to the case of Syntech where an
adjudicator did not consider spreadsheets that had been provided in an adjudication
response but had not been included in the payment schedule. Syntech was a case
considered under BCIPA not BIF
257.
At paragraph [13] of Daubney J’s decision, His Honour referred to the concession by
the respondent in that case that the schedules did not constitute expressions of any reasons
for withholding payment which had not already been included in the payment schedule.
258.
The facts of Syntech are distinguishable, because in this adjudication, as regards the
category 3 claim, the reasons for withholding payment were not included in the payment
schedule. In Syntech, the adjudicator had found that one of the spreadsheets provided in
the adjudication response had been developed before the payment schedule was delivered;
and in those circumstances found that they should have been delivered with the payment
schedule. The reason for not considering the spreadsheets was the adjudicator’s concerns
of a failure to accord the claimant natural justice, and the Court disagreed and found
jurisdictional error because the adjudicator had not found that the submission had not
been duly made.
259.
At paragraph [31] of Syntech, Daubney J held:
“In the present case, the adjudicator did not say that the spreadsheets were outside the
payment schedule or advanced reasons not articulated in the payment schedule. Nor did
he determine, or purport to determine, that the spreadsheets were part of a submission
which had not been duly made… “
260.
Earlier at paragraph [25] of its submissions, the respondent had referred to the case of
Trysams Pty Ltd v Club Constructions (NSW) Pty Ltd [2007] NSWSC 941 (Trysams), where
Hammerschlag J held:
“[60] The report contained information of critical importance to the plaintiff in
establishing its reasons for withholding payment.
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[61] Despite the interim nature of an adjudication, natural justice nevertheless clearly
required the adjudicator to consider the report unless (even if erroneously) he
determined that it was, or was part of, a submission not duly made. In this case, he
made no such determination. This amounted to a substantial failure to accord natural
justice which worked practical injustice on the plaintiff and rendered the whole
adjudication void.
[62] Section 22(2)(d) required the adjudicator, in the circumstances, to consider the
report because it was part of the submissions duly made. In so far as the failure to do so
was jurisdictional error in the sense that a legislative requirement essential to the
existence of a determination was not met, he made such an error.”
261. In Civmec, as I mentioned previously, Mullins J canvassed the meaning of jurisdictional
error and the issue of whether a submission had been properly made was a matter for the
adjudicator [18], citing Climatech, John Holland and State Water.
262.
Thus far I have found that the response to the category 3 claim that:
(i)
the payment schedule does not state reasons for non-payment. All that was stated
was “Refer to the Notices of Dispute Issued by Both Parties”;
(ii)
there is no authority available in Queensland that permits referencing of documents
in the context of the BIF requirement to state the reasons;
(iii)
s82(4) of BIF prohibits new reasons in the adjudication response that were not
provided in a payment schedule.
263.
Essentially, the claimant’s argument is that the respondent is not entitled to rely on
referenced documents to contain payment schedule reasons. For an adjudicator to not
commit jurisdictional error in this context requires a finding that a submission was not
properly made in support of the payment schedule.
264.
However, an adjudicator is obliged to consider submissions properly made in support
of the payment schedule [s88(2)(d) of BIF], so there may need to be a finding as to whether
referenced documents can form part of the reasons for non-payment (the “referenced
document question”).
265.
The opposing positions are as follows:
(i)
On the one hand, the claimant seeks a finding that the reasons must be stated in the
payment schedule without reference to documents (which were not attached to the
payment schedule) based on a strict interpretation of the operation of BIF.
(ii)
On the other hand, the respondent seeks a finding that referenced documents can
contain the payment schedule reasons, and to ignore those documents would lead to
jurisdictional error.
266.
There is no judicial guidance about this important point in BIF where there is a
significant distinction between the meaning of the word indicate which allows reference
documents and the word state. The reason why the referenced document question may have
to be resolved as a matter of principle is to ensure that the decision is not infected by
jurisdictional error. In order to avoid that eventuality, an adjudicator must find that a
submission was not properly made in support of the payment schedule. In this context this
can only be avoided if referenced documents cannot be allowed to cure the lack of reasons
stated in the payment schedule.
267.
However, when confronted by questions of this importance, an adjudicator can be
seduced into losing sight of the issues in this dispute, about which the parties may have
been aware during the project. Civmec requires that the reasons for non-payment must be
intelligible to me, and my earlier consideration of the payment schedule for the category 3
claim resulted in the conclusion that no reasons were stated. It may be that in this analysis
to date too much emphasis has been placed on the intelligible to me direction of Civmec,
without being more cognisant of what has happened on this project.
268.
The attraction to the claimant’s submissions is that less reading is required if certain
submissions and documents can safely to be ignored, because they were not properly made
in support of the payment schedule.
269.
That brings me to the important final issue that a claimant is not to be ambushed.
McMurdo J called this the unfairness principle when explaining the need for s24 of BCIPA
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[s82(4) of BIF] In order to discern whether an ambush has taken place, it is necessary to
have an understanding of the facts, which requires reading the documents. Thereafter, it
may become clear that an ambush has occurred, at which time findings can be made about
the admissibility of certain documents.
270.
The respondent submitted from paragraph [19] through to [22] that the claimant had
understood the reasons for non-payment contained in the referenced documents because it
had provided a detailed response to those reasons in the payment schedule.
271. I note that the claimant had “covered the field” in its application, but in doing so for
completeness expressly reserved its rights in paragraph 13.40 of its submissions.
272.
It is important therefore to test whether in this adjudication, having covered the field,
the claimant has actually been ambushed by issues arising in the adjudication response. I
am mindful that no ambush should be allowed, but this begs the question as to the ambit
of the issues ventilated between the parties which prompted the need for the claimant to
proceed to adjudication.
273.
Adjudication is a rapid practical dispute resolution process which requires a focus on
the issues that have crystallised between the parties, rather than consideration of the wider
issues in the abstract, but an adjudicator cannot avoid clearly understanding the facts
surrounding those issues.
274.
Accordingly, it is important to turn to the ambush submissions.

Claimant not ambushed submission
275.
The respondent submitted that the claimant had not been ambushed because of the
previous communications between the parties and that the claimant could not have been
unaware of reasons for withholding payment.
276.
In paragraph [21] of the response submissions, the respondent claimed that the
claimant had responded to the reasons for withholding payment, and the respondent tabled
extensive references to those submissions and evidence of its witnesses. In contrast this
ignores paragraphs 13.40 through to 13.44 of the application, and particularly 13.40, where
the claimant stated they were provided for completeness, but it was expressly reserving its
rights.
277.
Earlier at paragraph [13.20] the claimant had submitted that the failure to provide
sufficient reasons was inappropriate and entirely inconsistent with the object of the Act,
and that it remained at a loss as to why payment was being withheld, resulting in the
claimant being put to significant additional and unnecessary expense in dealing with all of
these matters.
278.
I can understand that the claimant, which has no express statutory rights for reply,
may “cover the field” in its application in anticipation of possible submissions made by
respondent in the adjudication response. By covering the field, this does not cure the
respondent’s deficiency in properly stating its reasons, if the reasons cannot be provided in
referenced documents.
279.
I have already found that the respondent’s submissions ignored the statutory
requirements of stating the reasons in the payment schedule insofar as the category 3 claim
and variation 36 is concerned.
280.
However, previous communications and documents must be considered to put the
dispute in context, as well as to counter the merits and quantum of the claimant’s claim,
whilst the respondent must not be allowed to advance reasons for non-payment.
281. I turn to WICET and Multiplex to explore the ambush issue generally before applying it to
this adjudication. At paragraph [52], McMurdo J, was approving Multiplex and John
Holland and said, “The evident intent of s24 is to prevent the unfairness to a claimant which
could follow from respondent being allowed to contest its alleged liability for a reason which
it had not advanced ahead of the adjudication application.”

Chris Lenz

Page 29 of 145

Adj no. 738754 Broadspectrum (Australia) Pty Ltd v Central SEQ Distributor - Retailer Authority

10 May 2020

282.
Hodgson JA in John Holland at [33] had approved Multiplex and emphasised the
payment schedule must stipulate withholding payment for any reason to avoid new
submissions being introduced late in process.
283.
In Multiplex, Palmer J in the extracts that have already been provided in this decision,
and [67] in particular, emphasised that any reason for withholding payment needed to be
indicated in the payment schedule, and any adjudication response containing another
reason should not be allowed because such a submission would not be duly made.
Essentially the point of the payment schedule was for the claimant to understand, at least
in broad outline, the issues between it and the respondent.
284.
It will be necessary to examine the previous correspondence to discern the issues
about which the claimant was aware in deciding whether to seek adjudication. Once those
issues are established, then any other issues that emerge in the adjudication response can
be discounted as not being properly made. In addition, a re-examination of the referenced
documents issue can occur at a micro level, i.e. at each claim level, rather than the macro –
in principle level that has occurred so far.
285.
Whilst this initially may appear to, at a macro level, to be avoiding the referenced
documents issue which has loomed large in the analysis, together with the need for the
payment schedule reasons to be intelligible to me [Civmec]; the real mischief that s82(4)
seeks to avoid should probably govern the outcome of the analysis.
286.
It may be that the claimant’s complaint, which requires an adjudicator at the
threshold stage to not take into consideration the items of correspondence merely
referenced in the payment schedule, takes the matter too far. Those items of
correspondence are required to be looked at to put matters in context, and it may emerge
that the claimant was aware of the issues in dispute so that in fact it was not ambushed.
287.
This deference to considering all the correspondence should not allow new reasons to
emerge, but may well reduce those alleged new reasons to a minimum, so as to allow the
dispute to be resolved on the reasons about which the parties were aware when
adjudication commenced. At each claim level, the referenced documents issue can be
revisited to establish whether a reason had been properly stated in the payment schedule.
288.
As a matter of practicality, given that the claimant had chosen to deal with all of these
matters ([13.20] and [13.40] of the application], I am required to consider them, and equally
to consider the respondent’s submissions in response.
289.
This will make the adjudication somewhat complex, because essentially the notice of
dispute issues identified by the claimant will need consideration, as must the respondent’s
response submissions in reply, but I will need to be alert to not allow “new reasons” to
creep into the decision making process.
290.
I am mindful that this adjudication involves both sophisticated parties with excellent
legal representation and that expert determination of the dispute did not proceed, such
that the claimant submitted that it had no alternative but to go to adjudication [paragraph
2.5 and 2.6 of the application]. Adjudication is constrained by its limited jurisdiction, such
that it is a sub optimal process in resolving the disputes between parties, because an
adjudicator can only evaluate the dispute identified by the payment claim and payment
schedule, within a limited contractual framework.
291.It would be of great assistance to adjudicators, if the legislature specified what is required
of a respondent in stating its reasons for non-payment in s69(b), because it had chosen to
keep the word state rather than indicate as used in New South Wales when the legislation
was changed from BCIPA to BIF. I have found, as a matter of principle this requires the
reasons to be contained within the payment schedule itself and not in referenced
documents.
292.
If adjudication is to remain a rapid, interim dispute resolution process, in my
respectful opinion, the legislature should make clear that the reasons must be explicitly
stated in the payment schedule and not in referenced documents, so that adjudication can
be expeditious, and proceed on the issues explicitly identified by the payment claim and
payment schedule, thereby being readily intelligible to the adjudicator at an early stage.
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This can then govern the extent of documents and submissions properly made in support of
the payment claim and payment schedule.
293.
The importance to which the Courts have attached to the need for an adjudicator to
consider submissions properly made by the parties and to understand what it is the parties
are disputing, requires me to consider these documents.
294.
On balance I have decided that it would be unsatisfactory at the outset (in other
words at the threshold stage), to ignore these documents and submissions on the basis that
they were not properly made in support of a payment schedule, because the reasons should
be explicitly stated in the payment schedule.
295.
Whilst it is my view such clarity is required in the payment schedule itself; this has
not been expressly decided by a Court in Queensland. In a contest of the competing
approaches, I decide it is necessary to firstly consider the documents, rather than ignoring
them based on a strict interpretation of the meaning of the word state, which has not yet
attracted judicial or legislative support. However, once they have been considered, the
reasons for non-payment stated in the payment schedule and the referenced document
issue can be revisited, and as I have said that will take place at each claim level.
296.
I now need to consider the no alternative valuation submissions.
No alternative valuation
297.
In paragraphs 13.45 through to 13.54 of the application submissions, the claimant
submitted that the respondent did not suggest alternative methods of valuing the claims in
dispute nor propose different values.
298.
At paragraph 13.46, the claimant submitted that should it prove its argument of
contractual entitlement, then it should be awarded its claim in full, and it cited at [13.48]
the cases of State of Queensland v Epoca Constructions Pty Ltd [2006] QSC 324. (Epoca) and
Hansen Yuncken Pty Ltd v Ian James Ericson t/as Flea’s Concreting [2011] QSC 327 (Flea’s) in
support of this proposition. [This is called the “rubberstamp approach” by the respondent.]
299.
The claimant then referred to the case of J Hutchison Pty Ltd v Cada Framework Pty
Ltd & Ors [2014] QSC 63 (Cada) where Lyons J reviewed the case of Bezzina Developments
Pty Ltd v Deemah Stone (QLD) Pty Ltd [2008] QCA 213 (Bezzina) in which the Court of
Appeal considered the case of Pacific General Securities v Soliman [2006] NSWSC 13 and the
Court of Appeal held that “whilst a particular adjudication might involve evaluation, the
express obligation imposed by s26 {of BCIPA – my comment] is to ‘decide’, not ‘to enquire’.
300.
The claimant then submitted that Lyons J held at [73]:
“In the present case, the payment schedule did not challenge the valuation attributed to
the works by Cada in the payment claim. On that basis, it seems to me that the
adjudicator was not required to carry out any assessment of the value of the work which
was the subject of the payment claim.”
301. It added the caveat that before doing so and adjudicator had to turn their mind to the
merits of the claimed items and be satisfied that they are reasonable in the circumstances.
302.
The respondent provided extensive controverting submissions from paragraphs [35]
through to [50]. From paragraphs [45] through to [48] the respondent sought to
distinguish the four Queensland cases referred to by the claimant above.
303.
I agree with the respondent’s characterisation of Epoca not supporting the claimant’s
proposition that it should be awarded its claim in full. In the decision the adjudicator, in
relation to a noise barrier claim, accepted the valuation put forward by the claimant, where
the respondent in the adjudication response conceded that it was incorrect to say that no
work had been done. Otherwise, I could not find support for the claimant’s wide
proposition set out in paragraph [13.46].
304.
The respondent submitted that in Flea’s, the adjudicator accepted the amount
claimed by the claimant, but did not authorise a rubber stamp approach. I agree because at
paragraph [35] the Court referred to the adjudicator’s decision where at paragraph [50] the
adjudicator said “… Having decided that the alleged subcontract agreement is not the
construction contract and the construction work cannot be valued on the basis of a lump
sum plus variations, the only evidence I have upon which to value the construction work for
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the purpose of a progress payment is that provided by the claimant. The claimant claims
costs plus. I am satisfied that the cost claimed by the claimant are the claimant’s actual
costs and percentage added for side overheads and profit is reasonable.
305.
It was open for the adjudicator to make that finding in that case, but nowhere was
there an endorsement of the rubber stamp approach. Most of the case involved issues of
fraud in the claimant’s claim.
306.
As to Cada and Bezzina, the respondent submitted that in each case the respondent
had not contested the claimant’s entitlement to the amounts claimed, but arrived at a
schedule amount of nil as a result of various set-offs and deductions against the claimant’s
otherwise uncontested entitlements, which was not the case in this adjudication.
307.
The New South Wales cases cited by the respondent expressly refute that the
adjudicator can follow a rubber stamp approach in circumstances where the respondent’s
submissions are rejected. At paragraph [38] the respondent referred to the case of JDK
Engineering Pty Ltd v Brick & Block Co-Pty Ltd [2006] NSWSC 1192, where Einstein J cited:
(i)
Climatech at 399 [52] that, “the adjudicator’s duty is to come to a view as to what is
properly payable, on what the adjudicator considers to be the true construction of the
contract and the Act and the true merits of the claim”; and
(ii)
Pacific General Securities v Soliman & Sons Pty Ltd [2006] NSWSC 13 at [86] that,
“allowing a claim in full just because a respondent’s submissions are rejected, without
determining whether the construction work the subject of the claim has been performed
and without valuing it renders the determination void.”
308.
The respondent then explored the decision of Hodgson J in Climatech in more detail
regarding two important propositions as follows:
(i)
the requirement for the adjudicated to be satisfied that a payment claim properly sets
out the basis of the claim [26];
(ii)
the adjudicator’s obligation to consider contractual entitlements and value the
construction work under the Act as to what is properly payable, and that the
adjudicator must address its merits even if there is an absence of material from the
respondent [52].
309.
The respondent also referred to the case of David Hurst Constructions Pty Ltd v Helen
Durham [2008] NSWSC 318 where McDougall J held, and I summarise:
(i)
“… it is clear from the scheme of the Act that what is called for is some process of
balancing or evaluating the competing materials supplied by the parties [69];
(ii)
it is incumbent upon the claimant to put before the adjudicator material that is
rationally capable of persuading the adjudicator that the amount claimed was in fact
payable [70];
(iii)
citing various authorities that notwithstanding that a claim was undefended, an
adjudicator was required to address in good faith those issues arising under section
22(2) that ‘manifestly appear on the face of the payment claim, the adjudication
application and any supporting material [72];
(iv)
what is necessary is that competing material be evaluated and that a decision be
reached in good faith on that material [74].
310. Having regard to these authorities, I accept the respondent’s submissions that the
rubberstamp approach has no judicial support, so that if I find the claimant has
substantiated its merits, and if I cannot have regard to the respondent’s material because it
advanced no reasons for non-payment in the payment schedule, I will still need to be
satisfied that the value of the claim is reasonable.
311. Using what McDougall J said, it will be necessary to evaluate the competing materials.

XV.

Other Issues
312. The other issues in dispute are listed again to ensure they are all considered in the
decision:
Claimant’s issues
(i)
Each of the disputed variations;
(ii)
Suspension costs;
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Delay damages;
Other legal considerations;
Respondent’s set-off for LD’s;
Respondent’s set-off regarding licensing suspension.

Respondent’s issues
(vi)
Error’s in claimant’s calculations [paragraphs 55 and 56 of the response];
(vii) Amounts over claimed [paragraphs 57 to 60 of the response]
(viii) Claimant did not press some claims in adjudication [paragraphs 61 and 62 of the
response];
(ix)
Overpayments [paragraph 63 of the response];
(x)
New claims which were not in payment claim [paragraphs 67 through to 77 of the
response];
(xi)
There were also submissions to counter the claimant’s other legal considerations
which will be analysed when the claimant’s submissions are evaluated.
313. Whilst some of the respondent’s issues could have been considered as threshold questions
before analysis of the merits; having had to extensively consider the pre-merit issues before
immersion in the material, I decided that consideration of the merits of the payment claim
had to commence in earnest.
314. Given that the claimant bears the onus of proof to demonstrate its entitlement, and then
to substantiate the quantum of its claim, analysis of the merits will bring clarity to the
other issues advanced by the parties.

XVI.

The merits of the claimant’s claim under BIF
315. I am obliged by section 88(2) of BIF to only have regard to (my emphasis):
(i)
the provisions of BIF, and where relevant the provisions of part 4A of the Queensland
Building and Construction Commission Act;
(ii)
the provisions of the construction contract;
(iii)
the payment claim, together with all submissions, including relevant documentation
properly made by the claimant in support of the claim;
(iv)
the payment schedule, together with all submissions including relevant
documentation properly made by the respondent in support of the schedule; and
(v)
the results of any inspection carried out by me.
316. No inspection was carried out.
317. I have already had to consider the issue of submissions properly made in support of
the payment schedule identified in the authorities provided by the parties, but it is
important to recognise that the concept includes relevant documentation, as is
evident in s82(2) of BIF which provides, “…together with all submissions including
relevant documentation properly made by the respondent in support of the schedule.”

XVII.

Consideration of each claim item
318. The approach taken in the decision is to initially immerse in the facts provided by the
claimant in the application to develop an overall sense of what the claimant was claiming
and why.
319. Thereafter, the decision will focus on each claim item more closely to make findings of fact
in sufficient detail to then consider the claimant’s submissions as to entitlement. The
respondents controverting submissions regarding entitlement (supported by the
respondent’s evidence) will be considered at this stage in order that a finding as to
entitlement for each claim item could be made.
320.
If entitlement is established, then another more detailed review of the facts will be
undertaken to determine whether the claim was substantiated, and whether the
quantum claimed was justified. At this time, the respondents controverting submissions
and facts will be analysed in order to make a finding about the correct value attributable to
each claim.
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321. Any of the respondents controverting submissions that do not fit within this framework
will be considered separately to ensure that no submissions were missed.
322.
As mentioned previously, there was a temptation to consider some of the
respondent’s issues at a threshold stage before an understanding of the facts was gleaned.
For example, a significant series of objections is contained within heading 2.4 New Basis of
Claim Raised in the Adjudication Application of the response, in which the respondent
submitted that the claimant was pressing a different claim to that made in the payment
claim.
323.
However, having extensively analysed the threshold issues raised by the claimant
regarding the pre-merit issues, I found that the law required me to consider the facts
contained within the documents before being in a position to clearly understand whether
adequate reasons were provided in the payment schedule and whether new reasons
emerged in the adjudication response.
324.
Another painstaking analysis, this time of the respondent’s submissions, at the
threshold stage was not considered sensible because it was considered likely that a proper
factual context was required before due consideration to those submissions could be given.
That is why the factual immersion approach was preferred. However, as mentioned
previously, the respondent’s submissions were considered either under each claim item, or
separately to ensure the issues were properly ventilated.
325.
I have already had to consider the issue of submissions properly made in support of
the payment schedule identified in the authorities provided by the parties at the threshold
stage, and it is important to recognise in moving forward with the analysis that the concept
includes relevant documentation, as is evident in s82(2) of BIF which provides:
…together with all submissions including relevant documentation properly made by the
respondent in support of the schedule.”
326.
The initial factual immersion now follows.

Claimant’s factual evidence
327.
The claimant’s primary source of evidence in this adjudication was provided by Mr
Neil Campbell in his statutory declaration of 11 February 2020. He was the claimant’s
construction superintendent for the project from March 2018, and that he was on site each
day.
328.
Furthermore, I find that he assisted the project manager and commercial managers in
the preparation of project correspondence and the preparation and valuation of claims,
and I am satisfied that he had a good knowledge of the circumstances surrounding the
project which forms the foundation of the application.
329.
On occasions, he merely refers to documents that had been shown to him and which
he attached to his statement, where it was evident that he did not have personal
knowledge associated with the documents. However, in those circumstances, unless I
comment otherwise, I find the attached documents could “speak for themselves”.
330.
I carefully read through his statement and the attached documents which supported
the claimant’s position regarding the various claims, and I will refer to his evidence under
each claim heading.
331. However, it is useful to summarise the evidence provided by him (with reference to
paragraph numbers) as a segue into the more detailed analysis under each claim item
which covered the following:
(i)
he identified the agreement to serve notices by email which was confirmed in
meeting minutes held on 17 January 2018 [13 to 15];
(ii)
he explained that he had reviewed the independent expert reports and listed the
claims in dispute in a table format in which he indicated a difference between the
amount in dispute of $5,028,840.20 and the amount claimed in the adjudication of
$5,414,083.91, both of which excluded GST. He also listed the respondent’s offset of
$199,040.14 [18 to 19];
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he referred to Lindsay Ashton’s statutory declaration and noted the independent
reconciliation of the amounts previously certified and paid by the respondent [20];
he identified the amount of $3,985,418.72 (excluding GST) for the suspension costs
associated with the bio reactor tank under clause 33.4 of the contract [21]. In
summary he covered:
1. the concrete pours [22 – 23];
2. the superintendent’s notice of suspension dated 12 December 2018 [24 to 30];
3. the 3 allegations in the notice of suspension:
a. air pocket cavities [31 to 38];
b. cold joints [39 to 44];
c. cracking [45 to 46];
he then covered issues associated with the project specification [47 to 50] and its
misalignment with the respondent’s expectation [51 to 52], as well as the respondent’s
complaints before the suspension [53 to 64];
he covered the issue associated with the successful hydrostatic testing in some detail
and provided some photographs showing minor weeping/damp patches [65 to 72];
he covered the continuation of the suspension into January 2019 [73 to 77] and then
referred to SMECs inspection, after a direction to drain the tank [78 to 82], and the
continuation of the suspension after the initial and subsequent SMEC inspections [83
to 98];
he provided corroborating evidence to that of Mr Powell regarding a site visit on 26
September 2019 by Frank Papworth of BCRC Materials Consulting Company who had
accompanied Raghbir Kalsi from the respondent to inspect the cracks in the
bioreactor tank [99 to 106]. He said he accompanied Mr Powell when they escorted
the two visitors at the site;
he asserted that the cracks should have been left to self-heal by means of the process
of autogenous healing which occurs naturally provided water was in the tank; and this
process was prevented because of the direction by the superintendent to empty the
tank;
he then referred to the superintendent’s notice of direction to engage Water Stop
Solutions to inject an epoxy resin Tamrez 210 into the bioreactor with cracks equal or
greater than 0.15 mm which was to be inspected by SMEC, which he said was
complied with under protest [107 to 111];
he identified delays caused by the suspension affecting work fronts supported by the
claimant’s letter (NC 44) as follows [112 to 113]:
1. installation of process pipework around the bioreactor tank;
2. progressing of concrete works on the membrane tank, PA slab, chemical
truck delivery bund, southern retaining wall and access ways which could not
be progressed;
3. mechanical installation for the PTA structure and bioreactor tank;
4. the hydrostatic testing sequence of the membrane tank; and
5. the delivery of the switch room;
he also identified the additional scope of works that resulted along with the
resequencing of remaining works in the vicinity of the bioreactor tank [114] being:
1. re-mobilisation to complete bioreactor work;
2. additional hydrostatic test for the bioreactor tank; and
3. resequencing of the remaining membrane tank construction and hydrostatic
testing;
he explained the mechanism of the testing of the membrane tank’s 4 chambers which
did not allow adjacent chambers to be under hydrostatic test at the same time, and
outlined the original plan testing regime which was adversely affected, meaning that
each chamber had to be hydrostatically tested in series, thereby prolonging the
testing process [115];
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he referred to the claimant’s updated program known as “Lowood Fernvale program
02.09.19 update” (“NC 45”) which assumed that the suspension would be lifted on 22
November 2019 and allowed for [116]:
a. backfill against the bioreactor to commence on 28 January 2020 after
repairs and additional hydrostatic testing;
b. construction of the remaining membrane tanks following backfilling
against the bioreactor;
c. and remaining belowground services to commence on 28 January
2020;
(xv)
he then explained the claimant’s steps to mitigate the delays [117 to 119];
(xvi) he then canvassed the respondent’s notice of dispute in which he said the respondent
had failed to articulate its reasons for non-payment in the payment schedule, thereby
forcing the claimant to respond to each and every reason for rejecting the suspension
costs claim in the notice of dispute, which he tabulated [120 to 121];
(xvii) he then provided a breakdown of the suspension costs claim by the claimant
pursuant to clause 33.4 of the contract (supported by attached documents NC 52
through to NC 73) under the following headings:
1. additional project management and supervision costs [122 to 124];
2. additional site rental and running costs [125 to 128];
3. difference in cost of engaging civil works contract on day rates instead of
lump sum [129 to 137];
4. additional design support costs [138 to 148];
5. additional costs of other site contractors [149 to 174];
6. storage of membrane [175 to 179];
7. repair method trialling cost [180 to 182];
8. HKA global commercial assistance cost [183 to 187];
9. Bonnaci infrastructure’s costs [188 to 191];
10. additional corporate overheads [192 to 197];
(xviii) he then canvassed the delay damages for the respondent’s scope change
regarding the control system architecture by providing:
1. a background [199 to 202];
2. an explanation of the design process in some detail [203 to 215];
3. the delays that were created [216 to 222] amplified by reference to the:
a. 60% design review workshop [223 to 225];
b. Electrical template drawings [226 to 236];
c. control systems switches [237];
d. UPS capacity [238 to 239];
e. control system architecture – communication requirements [242 to
246];
f. CPU model [247 to 258];
4. that delay damages were payable under clause 34.10 [259 to 263];
(xix) he then referred to the payment schedule reasons for non-payment and explained
why they were wrong [264 through to 275];
(xx)
he then canvassed variation 58 – control system architecture changes under the
following headings:
1. the background [277] which covered the changes as follows:
a. change to the control systems [279 to 283];
b. control system architecture changes – communication requirements
[284 to 285];
c. relocation of the PLC panel [286 to 288];
d. changes to the CPU model [289 to 293];
2. the submission of variation 58 [294 to 295] and the variation costs claimed in
the adjudication which were reviewed downwards to a sum of $440,759.33
[296 to 298];
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3. the reasons given by the respondent in the payment schedule explaining why
they were incorrect [299 to 304];
(xxi) he then briefly considered variation 36 explaining its background [306 to 310] and
why the payment schedule reasons were wrong by stating that he was unaware of any
outstanding responses required of the claimant to any request from the
superintendent or respondent regarding item 242 [311 to 312];
(xxii) he then covered the negative variation for the sodium hydroxide dosing by
providing the background facts [315 to 327] supported by several attached documents
from (NC 122 through to NC 131), as well as why the respondents reasons in the
payment schedule were incorrect and that the referenced letter identified in the
payment schedule did not set out any reasons for the negative variation in any event
[328 to 330];
(xxiii) he then considered the respondent’s liquidated damages claim and refuted their
validity on the basis that the claimant was entitled to an extension of 307 days for
delay arising out of the suspension of the work on the bioreactor tank on the basis of
them being qualifying causes for delay [331 to 341];
(xxiv) he finally considered the issue of an extension of time for the respondent’s scope
change – control systems architecture because of the changes to the control system
architecture and delays on part of the respondent in providing information necessary
for its design [342 to 344].
332.
Lindsay Ashton provided a statutory declaration dated 12 February 2020 which dealt
with the background to the payment claim and the payment schedule.
333.He also provided evidence/submissions regarding the licensing issue generally, and
specifically took issue with the respondent’s reasons for offsetting amounts based on the
licensing issue.
334.
Furthermore, he took issue with the valuation carried out by a third-party quantity
surveyor (MBM) who had been engaged by the respondent to value the omission of the
sodium hydroxide dosing at -$287,496 (inclusive of GST.
335.
Importantly, in paragraphs [36] to [38], he identified items that had been over
claimed in the current payment claim or previous claims, and identified amounts that had
been claimed in error in the payment claim which were no longer being pursued in the
adjudication.
336.
A reconciliation of the amounts identified by him was made under a separate heading
[heading XVIII below], at which time the respondent’s submissions regarding errors in the
payment claim were also considered, in order to make a considered finding on the
adjudicated amount.
337.
Finally, Lindsay Ashton calculated the due date for the payment claim to be 13
January 2020. I will refer to his evidence again under each claim heading, or in the
reconciliation heading, where applicable.
338.
Mr Alex Powell provided a statutory declaration dated 12 February 2020 in which he
provided evidence about a conversation he had with Frank Papworth of BCRC Materials
Consulting Company who had accompanied Raghbir Kalsi from the respondent on a site
visit to investigate the cracks in the bioreactor tank.
339.
He gave evidence [6] that Mr Papworth had showed him a crack that he said had
been fraying, which meant it was perceived to be larger than its true size. Mr Papworth
measured a crack at 0.16 mm on the surface (that Mr Powell had earlier measured at 0.15
mm at the surface) and Mr Papworth then focused his measurement device on the internal
crack to establish a measurement of 0.075 mm, which was the true width of the crack. I
draw the inference this was to establish that a true width of a crack was less than what was
observed on the surface because of the fraying.
340.
Mr Powell said [7] that Mr Papworth asked him about the use of polyurethane resin
(or Tampur 150), and commented that its use may seal initially, but over time the constant
water pressure pushed the product out.
341. Mr Powell asked [8] Mr Papworth about Xypex, and Mr Papworth said that he would not
recommend Xypex yet, which would be seen in his report, but that he had used Xypex in
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the past and found that it worked so long as a product was well prepared and applied
correctly with a dovetail catch and well-prepared surface, and said that it was a good
product.
342.
Mr Papworth provided a statutory declaration on 6 March 2020 commenting on the
statutory declarations of Mr Powell and Mr Campbell had made about the statements he
had made to them, which was found behind tab 3 in volume 3 in the adjudication
response. Mr Papworth’s evidence in response will be considered when I review his report.
343.
I read through the respondent’s factual evidence in Jonathan Farrell’s statutory
declaration to broadly understand the respondent’s position, the summary which follows.
Respondent’s factual evidence
344.
The respondent’s primary source of evidence in this adjudication was provided by Mr
Jonathan Farrell in his statutory declaration of 5 March 2020. He was the respondent’s
project manager for the project and attended site meetings, reviewed the claimant’s
progress claims and certified amounts for works completed and I am satisfied that he had a
good knowledge of the circumstances surrounding the project to support the adjudication
response.
345.
At this stage is not entirely clear me why he said that he reviewed claimant’s progress
claims and certified amounts for works completed when the contract provided that those
functions were carried out by the superintendent.
346.
His statement is only summarised in this decision, and as is quite normal with
adjudications, it has been made in response to the application. The format of the statutory
declaration is as follows in which Mr Farrell:
(i)
deals with the facts surrounding the bioreactor suspension, and his criticisms of
the claimant’s experts from paragraphs [8] to [116] pages 2 through to 29;
(ii)
then deals with the claimant’s response to the reasons raised in the notice from
paragraphs [117] to [120] from pages 29 through to 38;
(iii)
then deals with the EOT claim regarding the delay arising out of the suspension from
paragraphs [121] to [143] from pages 38 to 42;
(iv)
then deals with costs claimed in relation to suspension under each category identified
by the claimant from paragraphs [144]’s through [193] from pages 42 through to pages
50;
(v)
then makes general comments on Mr Campbell’s statutory declaration regarding the
bioreactor from paragraphs [194) through to 198) from pages 15 to 51;
(vi)
then deals with the electrical claim variation 58 from paragraphs [199] through to
[282] from pages 51 to 64;
(vii) then deals with the delays claimed for electrical works from paragraphs [283] to [320]
from pages 64 to 71;
(viii) then deals with the sodium hydroxide variation from [321] to [350] from pages 175:
(ix)
then deals with variation 36 from paragraphs [351] to [362] from pages 75 to 77;
(x)
finally deals with waiver of contractual requirements from paragraphs [363] between
[367] on page 77.
347.
Given that the claimant bears the onus of proof, I referred to and summarised the
claimant’s facts in more detail to put the matter in context.
348.
I carefully read through Mr Farrell statement and his attached documents which
supported the respondent’s position regarding the various claims, but to ensure clarity in
the analysis process, I will refer to his evidence under each claim heading in order to make
findings of fact. I turn now to the claimant’s expert opinion evidence to decide whether it
has discharged its onus.
Claimant’s expert opinion evidence
349.
The claimant provided 2 reports from Mr Terry Memory of Bonacci, who is a
structural engineer, dated 13 June 2019 and 1 November 2019 which dealt with the
bioreactor and membrane tanks cracking. [Mr Frank Papworth of BCRC provided a
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report dated 5 March 2020 in response to the 2 Bonacci reports and that of Mr Greg van
Rooyen - behind tab 5 in volume 4 in the adjudication response.] [Dr Luke Menefey of
SMEC provided a technical memorandum dated 4 March 2020 about the result of some
core samples taken on the project and to comment on the claimant’s opinion evidence
from Terry Memory and Greg van Rooyen regarding epoxy resin - behind tab 6 in volume 4
in the adjudication response.]
350.
A further structural engineer’s report dated 10 February 2020 from Mr Greg van
Rooyen of BG&E which provided an opinion on the concrete service life of the bioreactor
and membrane tanks (their “durability”).
351. The claimant also provided a delay analysis report as well as a quantum analysis report
from Hinds Blunden, both dated 11 February 2020. [The respondent provided an undated
report of John Lewis of iResolve to provide an expert report commenting on the delay
analysis carried out by Hinds Blunden - behind tab 4 of volume 3 in the adjudication
response.]
352.
The evidence provided in these reports is considered under the relevant claim item
below. However, it is appropriate at this early stage to recognise that the structural
engineering evidence as to the cracking in the bioreactor and membrane tanks, and
whether they complied with the contract, will be a critical aspect of this adjudication.
353.
The reason for this is that the claimant’s category 3 suspension costs of nearly $4
million rely on me finding that the 12 December 2018 direction of the superintendent to
suspend work on the bioreactor was incorrect, such that the claimant may be entitled to its
consequent delay costs.
354.
Accordingly, the evaluation of the claimant’s and respondent’s expert evidence about
the cracking needs to be carried out first, because if it is established that the cracking did
not comply with the contract, then the basis of the claimant’s entitlement to these costs
will not be made out.
355.
However, before the expert evidence fact-finding is conducted, the submissions of
the parties about the entitlement to claim under each claim category and the more
detailed submissions of each particular claim needs to be considered, so that the facts that
I am required to find fit within the framework of issues in dispute between the parties.
356.
I now turn to each claim item, following where possible, the numbering system
identified by the respondent in the payment schedule so that the decision is easier to
follow.
357.
I started adjudicating in the order set out by the claimant of:
(i)
Disputed variations;
(ii)
Suspension costs;
(iii)
Delay damages for principal’s scope change;
(iv)
Other legal considerations;
(v)
Respondent’s set-off.
358.
However, during this process it was evident that the Suspension costs was the largest
single category of claim and involved the bulk of the parties’ submissions, so I re-focussed
on the Suspension costs, followed by Disputed variations, delay damages, other legal
considerations, and will finish with the respondent’s set offs.

A. Suspension costs totalling $3,985,418.72 (Category 3 claims identified in
payment schedule)
359.
I have already considered this category in relation to the adequacy of reasons in the
payment schedule at a threshold stage; where I decided that an examination of the
surrounding documents was required – particularly the Notices of Dispute that the
respondent referenced in the payment schedule.
360.
These costs amount to nearly 60% of the entire payment claim value which makes a
review of the surrounding documentation of utmost importance.
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361. As I have already mentioned, it is appropriate to consider the expert evidence about the
cracking of the bioreactor and membrane tanks to decide whether they complied with the
contract, because this is the foundation of this claim.
362.
There is often a temptation in complex matters (particularly in technically complex
matters) for an adjudicator to inquire into the facts, and in this context to request
submissions and supporting documents about documents which have not been provided
by any of the experts, but on which they rely. [For example, in the context of the concrete
cracking, a copy of AS 3735, and the CIRIA C 660 publication regarding early age thermal
crack (EATC) control in concrete would have assisted me in an inquiry.]
363.
However, that temptation must always be restrained by a recognition that
adjudication is an imperfect dispute resolution process, designed to facilitate cashflow, and
to not finally decide a dispute; even though anecdotally, the industry appears to allow an
adjudication decision to be the end of the matter, or at least the foundation for meaningful
settlement negotiations.
364.
Another principle that has developed in the Courts around adjudication, which is
very useful in overcoming the temptation, is that the adjudicator is required to decide not
to inquire: (Bezzina).
365.
Accordingly, the analysis of all the expert evidence (technical, delay and
quantum) will be carried out as follows:
(i)
Closely reading each report to understand the technical, delay or quantum issues, as
far as possible;
(ii)
Summarising the facts put forward in each report in answering the questions posed to
the experts. In some cases, the summary may be briefer than others;
(iii)
Establishing the relevant facts that appear to be uncontroverted;
(iv)
As to the facts that are controverted, then deciding the better version of the facts
where there is a contest between versions;
(v)
In making this decision, a review of the extent of the academic and professional
experience of contending experts may be required to decide the better version of the
facts. This prevents an adjudicator being tempted to inquire about the facts by
descending into conflict within the technical, delay or quantum arena; particularly
for adjudicators who have professional qualifications and experience in one or more
of those arenas;
(vi)
Reaching a conclusion whether the claimant has reached the requisite standard in
discharging its onus of proof of the issue/principle that it needs to establish.
366.
The first category of expert evidence involves the technical issues surrounding
cracking of the bioreactor and the membrane tanks, which involves both design and
construction issues.
367.
However, before the technical experts’ analysis can be undertaken, it is necessary to
review the parties’ submissions about the technical issues in the context of the dispute
between the parties. This means that only those issues in dispute require analysis, which
eliminates the consideration of technical issues that were not in issue.
368.
Accordingly, the submissions of the parties are examined firstly, and that
examination now ensues.

Claimant’s position
369.
As mentioned previously, Mr Campbell is the primary repository of facts regarding
the factual issues surrounding this claim. Although he cannot always provide evidence
derived from his personal experience, he provided attachments to his statutory declaration
that put the factual issues in context, and examination of those documents allows finding
of facts to be made about them.
370.
However, findings about these facts is only made after consideration of respondent’s
facts regarding each issue; and Mr Jonathan Farrell provides the respondent’s facts
regarding these and all other issues in dispute. His extensive evidence is provided volumes
2 and 3 in the adjudication response.
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371. As is often the case in adjudications, and particularly complex ones, witnesses of fact may
make submissions that advance their respective parties’ case. In a more formal dispute
resolution arena such as arbitration, expert determination or litigation, the combination of
factual evidence and submissions within sworn evidence is undesirable, and sometimes
considered objectionable.
372.
However, as I have said, adjudication is an imperfect decision-making process and all
parties, including the adjudicator are under significant time constraints; so it is incumbent
upon an adjudicator to take the “rough with the smooth” and give consideration to
submissions that may be within a witnesses’ statement.
373.
Where there is a conflict between the formal submissions in the application or
response, and the supporting statutory declarations; I will rely upon the formal
submissions; because, particularly in this case, eminent law firms for either side have
drafted the formal submissions after careful consideration, and are more likely to have
correctly articulated their parties’ position.
374.
Another important issue about which I am mindful, is that both parties complain
about submissions being made in the application or response which were not made in the
payment claim or payment schedule.
375.
I have already considered, at length (at a threshold stage), the claimant’s submissions
regarding the paucity of reasons in the payment schedule. The respondent makes similar
objections about fresh claims in the application and attached documents, which it submits,
the claimant is not entitled to rely upon.
376.
The primary documents in any adjudication are the payment claim payment
schedule, and the submissions made and documents provided in the application and
response, must be properly made in support of those documents, about which there has
already been discussion regarding the payment schedule.
377.
A closer examination of the paucity of reasons in the payment schedule will be
conducted after the notice of dispute and surrounding documents have been read to
ensure that the claimant is not ambushed.
378.
Equally, it is important to ensure that the claimant is not allowed to advance new
claims that had not been in the payment claim about which the respondent has taken
objection, so my analysis must ensure that only submissions properly made in support of
the payment claim or payment schedule will be allowed.
379.
The courts have said that the payment claim, and payment schedule identify the
issues in dispute, to allow the claimant to know what case it must meet in adjudication.
Using a chemistry analogy, which hopefully explains the position, to my mind as at 10
December 2019 (the date of the payment schedule) the contentious issues between the
parties had moved out of solution and crystallised into the dispute such that the bases of
claim and the reasons for its rejection and been metaphorically frozen.
380.
Naturally, submissions and documents in support of the payment claim and payment
schedule must be considered under s88(2) of BIF. However, in considering them, in my
view it is inappropriate to allow submissions or evidence to put the contentious issues back
into solution thereby unfreezing the dispute.
381. Accordingly, any attempt by either party to introduce new claims or new reasons to
unfreeze the dispute is not allowed.

Payment claim
382.
Turning to the claimant’s position and commencing with the payment claim. The
suspension costs’ claim is found in the payment claim in a table behind the page
describing the Variations and is headed “Costs incurred by reason of the suspension of work
on the bioreactor tank”.
383.
The table briefly summarises each claim and identifies the additional costs incurred
with some brief comments. Under the heading is a reference to “(refer to LTR – 14 01 2019
Resp to LTR 07012019 Cont Notice of Susp and Ltr-2019 02 14 Notice of Claim and Cost)”
which I take to be specific documents supporting the payment claim.
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384.
There has been no issue raised by the respondent about the payment claim
referencing documents, so it is not an issue that I need to consider.
385.
I find therefore the payment claim references the following documents:
(i)
the claimant’s letter to the respondent dated 14 January 2019;
(ii)
which was in response to the respondent’s letter dated 7 January 2019 – continuing
notice of suspension; and
(iii)
notice of claim and cost dated 14 February 2019,
and these documents require examination as they are the foundation of this claim.
386.
I am satisfied that the issues identified in the claimant’s letter to the respondent
dated 14 January 2019 (attachment “NC 24” in Mr Campbell statutory declaration) are
contained the claimant’s submissions.
387.
Furthermore, I am satisfied that NC 24 was in response to the respondent’s 7 January
2019 letter (attachment “NC 23” in Mr Campbell statutory declaration), and in that letter
the respondent stated it would be seeking independent advice, advising that the notice of
suspension would continue, and that as at 7 January 2019, the bioreactor tank was still
leaking from multiple locations.
388.
I was unable to find the notice of claim and cost dated 14 February 2019, ostensibly
attached in the 26A, because there was no such attachment.

Claimant’s submissions
389.
The claimant submissions regarding this important claim are contained within the
main paragraph number 18, “COSTS INCURRED BY REASON OF SUSPENSION OF
WORK ON THE BIOREACTOR PURSUANT TO CLAUSE 33.4 AND/OR DAMAGES
FOR BREACH OF CLAUSE 33.1 OF THE CONTRACT” from paragraph 18.1 through to
18.114 (pages 31 through to 45).
390.
The claimant very usefully provided cross referencing to certain paragraphs of Mr
Campbell’s statutory declaration or cross-references to the expert reports of Mr Memory
and Mr van Rooyen which assisted the adjudication.
391. I summarise the salient points which are supported by Mr Campbell’s statutory declaration
(and occasionally supported by the evidence provided by Terry Memory or Mr van
Rooyen) advancing the claimant’s case for an entitlement to suspension costs. Whilst this
may appear to be a duplication with the factual summary already made about Mr
Campbell’s evidence, I consider it necessary to clearly understand the claimant’s position.
392.
Having said that, this summary of the submissions, may not necessarily be too
detailed.
393.
When I later analyse the contending submissions from the respondent, if it is
necessary, more detail is then further explored. The summary is as follows:

Overview
(i)
On 12 December 2018 the superintendent issued a notice of suspension [under
clause 33.1(a)(ii) of the contract] [“NC3”] (in relation to:
1. air pocket cavities (the “voids”);
2. cracks and associated leaks from cold joints (the “cold joints”);
3. multiple internal and external cracks around the entire base of the bioreactor
(the “cracking”).
(ii)
The suspension prevented the claimant from carrying out minor remedial works to
deal with the minor residual seepage and proposed a repair methodology which was
not agreed by the parties;
(iii)
As a result of the suspension the claimant was delayed in reaching completion by the
date of practical completion and had incurred additional costs (including delay and
disruption costs);
(iv)
The claimant listed 6 work activities in a table, which it submitted were prevented by
the suspension;
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the claimant submitted that, as the contract was drafted, the claimant was not
required to prove an entitlement to an extension of time in order to claim 33.4 of the
contract.

Chronology
(vi)
the claimant followed with a chronology relating to the voids, cold joints and
cracking. [It is appropriate at this stage to identify that in paragraph [284] of the
response, the respondent conceded that the voids and cold joints were not an issue in
the dispute]. Accordingly, those issues do not require adjudication;
(vii) the cracking chronology was covered in paragraphs [45] to [111] of Mr Campbell’s
statutory declaration, and the relevant issues are as follows:
1. the cracking was early age thermal restraint cracking (“EATC”) exhibiting
minor weeping, but they did not constitute a defect under the contract
because:
a. EATC was normal and expected;
b. the cracks were (and are) within the allowable limits for AS 3735
with an average crack width of 0.15 mm;
c. the cracks displaying minor weeping would have self-healed through
the autogenous healing process. Autogenous healing is a process in
which the wall concrete reacts with the retained water to create an
insoluble calcium deposit within a crack, thereby making it
watertight;
2. the claimant then referred to the project specification and AS 3735 issues and
importantly identified that:
a. the design life of water retaining structures was 100 years and was to
be designed in accordance with AS 3735;
b. concrete was to be a minimum grade S40 with a minimum 50 mm
cover;
c. structures were to be tested for liquid tightness;
d. TMS 1439 also referred to AS 3735;
e. the supplement, section C3.2 .2, of AS 3735, provided that the
required amount of steel reinforcement in Australia to be based on
an assumed mean crack width 0.15 mm;
f. AS 3735 effectively prescribed the following crack width acceptance
criteria:
a) average crack width of 0.15 mm;
b) notional peak crack width in the order of 0.3 mm.
3. the claimant’s designer, Jacobs, had designed in accordance with the above
requirements, such that the respondent’s comments that it had constructed
“hundreds of tanks” without any cracking, demonstrated a misalignment
between the project specification (containing the claimant’s contractual
obligations) and the respondent’s expectations;
4. there was no long-term durability issue because section 2.3 of CIRIA C660
EATC confirmed that there was no unique correlation between service crack
widths up to 0.5 mm and the long-term durability of the structure;
5. the bioreactor tank had passed the 7-day hydrostatic test and that only those
cracks that were weeping (for which the claimant provided photographs),
and did not autogenous heal, required remediation;
6. the claimant advised the respondent at a project meeting on 16 January 2019
that the notice of suspension was causing delay to the program and the
claimant would have to stand down site resources;
7. on 5 February 2019, the respondent directed the claimant to drain water from
the bioreactor tank and this was done on 7 February 2019; which the claimant
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submitted prematurely put to an end the autogenous healing process, which
would otherwise have continued;
on 4 April 2019, the superintendent notified the claimant that it had reviewed
specialist engineering advice from an independent third party and had
formed the view that the cracking meant the bioreactor tank was not fit for
its purpose [“NC27”].
in this letter, the superintendent directed the claimant to provide a
comprehensive extensive cracking rectification methodology and it did not
acknowledge the claimant’s earlier rectification methodology that had been
provided to the superintendent on 5 December 2018 [NC20].
the “independent report” was not provided to the claimant. [It is appropriate
to comment at this stage that at paragraph [328] of the response, the
respondent referred to the time it took to obtain an external report, and
referred to paragraphs [81] to paragraph [92] of Mr Farrell’s statutory
declaration in which there is no evidence that this independent report was
provided to the claimant. Accordingly, I find that the respondent’s expert
report was not provided to the claimant.]
on 8 April 2019, the claimant attempted to identify a methodology acceptable
to the respondent and requested details of the previous injection method
that the respondent had previously used;
thereafter, there was a chronology of correspondence relating to remediation
methodology, and on 20 May 2019 the claimant reiterated its remediation
methodology for Xypex concrete and Xypex Patch ‘N Plug that had been
provided to the superintendent on 5 December 2018, was supported by
Jacobs. The claimant restated that it did not consider that the degree in
quantum of cracking resulted in the tank not being fit for its purpose
[“NC33”];
the claimant then referred to Mr Memory inspecting the bioreactor tank on
31 May 2019 resulting in a report dated 13 June 2019 which was provided to
the respondent on 20 June 2019. The report supported the claimant’s
proposed remediation methodology;
the claimant submitted that despite Mr Memory’s advice, the
superintendent:
a. imposed its own criteria for acceptable crack widths that went
beyond the contract documents; and
b. rejected the claimant’s remediation methodology; and
c. did not agree to lift the suspension.
furthermore, the claimant reiterated, that the respondent at no time
provided any technical advice from its advisers to counter the advice of
Jacobs’ and Mr Memory’s recommendations;
the claimant then referred to the notices of dispute issued by each party on
22 August and 26 August 2018 (sic) [which must be 2019];
the claimant then referred to the 26 September 2019 site visit and referred
to paragraph [104] of Mr Campbell’s statutory declaration of statements made
by Mr Frank Papworth of BCRC Materials Consulting Company. Mr Campbell
said (supported by his notes of the site visit) that in response to Mr
Campbell’s statement:
a. that, “the claimant had conducted hydrostatic testing – it passed the
drop test but ended up with some damn patches around 200 – 300 mm
from the base”, Mr Papworth had asked, “Why did you not leave the
water in the tank to allow the natural autogenous healing to seal the
cracks?”
b. that, “We would have left the water in the tank but were directed by
QUU to empty the tank to allow SMEC to carry out investigation
works”; and
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c. in response to his comment about using Xypex to repair the cracks,
Mr Papworth then said, “I have found Xypex to be a good product for
repairing cracks as long as the procedure is followed to the letter.”
[NC38];
the claimant submitted that Mr Papworth, when measuring the first crack,
commented that the crack surface was subject to “fraying” and was not a true
reflection of the crack such that the first crack on the surface of 0.15 mm when
he looked past the crack measured only 0. 07 mm.
the claimant then referred to modifications to the notice of suspension by
the superintendent’s notices of direction to allow Water Stop Solutions to
inject bioreactor cracks and to allow for concrete core samples to be taken for
the resin injection works;
the claimant then identified certain dates in which it requested the
opportunity to mitigate the suspension delay by carrying out accessways and
walkways construction and minor electrical works, which was granted;
the claimant reiterated its submissions that the respondent ought not be able
to rely upon documents referred to but not annexed to its payment schedule,
but then referred to the table in paragraph [121] to Mr Campbell’s statutory
declaration responding to the matters raised in the respondent’s notice of
dispute;
the claimant at paragraph [18.64] then referred to the suspension
provisions in the contract in clause 33 and extracted the provisions of the
clause and submitted that the costs that the claimant would otherwise incur
but for the suspension, was to be assessed by the superintendent and added
to the contract sum;
the claimant submitted at paragraph [18.68] that:
a. the superintendent was not entitled to suspend the work under
clause 33.1(a)(ii) if it was not defective and fully compliant with the
contract; and
b. any nonconformities were easily remedied and were typical during
the construction of the bioreactor tank; and
c. were not sufficiently material or serious to constitute an “act, default
or omission” of the claimant [18.68 (a)];
the claimant submitted in the alternative [18.68 (b)], that if the bioreactor
tank was not fully compliant; it was not necessary to suspend the work in
order to investigate the materiality of the nonconformities, because there
were other alternatives available allowing a defect assessment to be
undertaken while work on the bioreactor tank continued.
the claimant submitted at paragraph [18.68 (c)] that the contract set out a
detailed regime for rectification of defects and that it would have been
appropriate to allow the claimant to rectify those defects under the contract,
and if the respondent had any concerns it was entitled to give a direction to
the claimant instead of suspending work;
the claimant submitted in a further alternative[18.68 (d)], if the suspension
was necessary at the first time it was directed on 12 December 2018, it had
been in place for months longer than necessary and that there was no basis
to continue the suspension and the superintendent should have performed
its investigations with due expedition;
the claimant then went on to submit at paragraph [18.71] that there was no
act, default or omission on the part of the claimant because the bioreactor
tank was fit for its purpose and complied with the requirements of the
contract and that there was no breach of contract or negligence justifying a
suspension under clause 33.1 of the contract;
insofar as the cracking (the remaining live issue) was concerned it submitted
at paragraph [18.77]:
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a. those less than 0.15 mm did not require any remediation;
b. cracks between 0.15 to 0.2 mm could be reasonably expected to selfheal through autogenous healing, which could be accelerated with
the Xypex concentrate;
c. cracks between 0.25 to 0.3 mm may be remediated using Xypex or
Xypex Patch ‘n Plug;
d. more than 0.3 mm could be remediated using Xypex Patch ‘n Plug or
epoxy crack injection;
e. cracks less than 0.2 mm could not be remedied by epoxy injection;
f. the cracks should have been left to self-heal by autogenous healing
which was prematurely put to an end by a direction to drain the
tank;
g. Mr Papworth had said that many cracks were in fact smaller than
they appeared because of fraying;
h. any cracks equal or less than 0.15 mm were not nonconformities in
the tank with those cracks immediately after construction was fit for
purpose;
i. to the extent there were cracks greater than 0.15 mm they were:
a) only present during the construction of the tank, not at, as
the not yet achieved practical completion;
b) were easily remedied and typical during construction of
concrete tank;
c) would have self-healed through autogenous healing, or with
the assistance of Xypex concentrate; and
d) were not sufficiently material or serious to constitute a
nonconformance with the contract which would constitute
an “act, default omission” on the part of the claimant.;
j. the claimant then referred to further support from its experts in
paragraphs [18.83] to [18.85] that:
a) following remediation of cracks, they were immaterial to the
functionality of the works and there was no reason why the
bioreactor tank was not fit for its purpose, citing [65] of the
November report;
b) the bioreactor and membrane tank structures were expected
to achieve a hundred-year design life as designed and
constructed, citing paragraph [18] and [19] – [52] of Mr Van
Rooyen’s report;
k. the claimant further submitted that suspending work was a punitive
action with serious consequences for the claimant which could not
have been intended by the parties to be used for the trivial matters
such as minor cracking;
l. claimant therefore submitted at paragraph [18.88] that the
respondent was precluded from relying on clause 33.1(a)(ii) of the
contract as there was no act, default or omission on the part of the
claimant;
m. the claimant went on to further amplify that it was not necessary or
reasonable to suspend the work to assess any defective work and
evaluate the extent of its rectification;
n. the claimant submitted that the suspension was not carried out with
due care, skill and diligence expected of a reasonably competent
superintendent administering the contract;
29. it added that the superintendent’s power to suspend work if considered
necessary could be contrasted with the power to suspend work if required
by the principal. In the latter case, the superintendent was not required to
act honestly and fairly; whereas in the former case in assessing whether
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suspension was necessary, the superintendent was required to act with due
care, skill and diligence citing Perini11;
30. the claimant went on to submit that the suspension was for the respondent’s
convenience, and that if the superintendent deemed it necessary to suspend
the work, it must not only act in the interest of the principal but
independently, citing Abigroup12;
31. the claimant added that the superintendent was required to act in a way to
give the claimant and respondent the benefit of the contract, citing
Fitzgerald13 which required it to act professionally as expected of a reasonably
competent superintendent, and that it failed to do so;
32. the claimant then rehashed some of the facts to support its submissions and
noted that Mr Memory’s November report paragraph [33] stated that in his
20 years in the structural water industry, he had never heard of the
suspension being issued to a contractor for cracking, and suspension should
only be used for significant obvious defects;
33. the claimant then reiterated it was not reasonable for the superintendent to
suspend work, thereby precluding the respondent from relying on clause
33.1(a)(ii) of the contract;
34. the claimant then went on to submit in the alternative at paragraph [18.100],
that the respondent unreasonably extended the suspension for months
longer than necessary, such that the suspension should have been lifted by 14
January 2019, by which time the superintendent should have performed its
investigations with due expedition;
35. the claimant then emphasised at paragraph [18.102 ] that during the extensive
delay period the superintendent was privy to technical advice from an
independent party regarding the alleged defects, but that this advice was
never provided to the claimant to give it an opportunity to consider the
information and address the respondent’s concerns, without incurring
significant delay and costs;
36. the claimant then went on at paragraph [18.104 ] to emphasise that it was
entitled to additional costs pursuant to clause 33.4 contract, and that the
suspension prevented the claimant from reaching completion by the
prevailing date of practical completion;
37. a full breakdown of its costs was provided in paragraphs [122] to [197] of Mr
Campbell’s statutory declaration and supported by an independent review by
Hinds Blunden.
394.
The claimant then explained my power to award suspension costs, to which I will
return. The analysis of the notices of dispute needs consideration.
Notices of dispute
395.
These documents require close analysis because they provide a factual context to the
issues emerging between the parties in August 2019, but more importantly are referenced
by the payment schedule as the reasons for non-payment for this important claim.
Claimant’s notice of dispute (“NC35”)
396.
On 22 August 2019, the claimant issued a notice of dispute (“claimants NOD”)
headed “Notice of Dispute under Clause 42.1 of the Contract” regarding the suspension
of the carrying out of works on the bioreactor of 12 December 2018. It referred to its letters
to the superintendent’s representative dated 14 January and 14 February 2019 disputing the

11

Perini Corporation v Commonwealth of Australia [1969] 2 NSWR 530
Peninsula Balmain Pty Ltd v Abigroup Contractors Pty Ltd [2002] NSWCA 211
13
Fitzgerald v FJ Leonhardt Pty Ltd (1997) 189 CLR 215
12
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validity and appropriateness of the suspension and providing details of the claimant’s costs
against the respondent arising from the suspension.
397.
In the claimant’s NOD, the claimant referred to the notice of suspension and the list
of 3 items of defective work regarding voids, cold joints, and multiple internal and external
cracks which were leaking. It added that in the suspension notice, the superintendent
stated that the respondent considered the alleged defective work to be such materiality
and seriousness that the structure of bioreactor tank could not be assured without major
rectification work.
398.
The claimant disputed:
(i)
the respondent’s assertion that the bioreactor tank structure was not compliant with
the contract or TMS 1439;
(ii)
the superintendent had any basis under the contract to issue the notice of
suspension; and/or
(iii)
had any basis under the contract to maintain (and not withdraw) the notice of
suspension and not direct the claimant to recommence work under clause 33.3;
399.
In the alternative, the claimant said that if the superintendent had a basis to issue the
notice of suspension, the basis was the superintendent’s right to direct the claimant to
suspend the carrying out of works, if required, by the respondent for its convenience, and
that the notice of suspension was issued for no reason other than the respondent’s
convenience.
400.
In the claimant’s NOD, the claimant then proposed that an expert make a
determination on several issues which are not relevant to this adjudication.
Respondent’s notice of dispute (“NC36”)
401.
This document required close scrutiny and analysis, because it purports to contain
the reasons for non-payment identified by the respondent in the payment schedule.
402.
On 26 August 2019, the respondent attached its notice of dispute (“respondent’s
NOD”) headed “Notice of Dispute, Bioreactor Cracking and Other Issues (Clause
42.1)” with reference to the ongoing disagreement regarding defective work performed by
the claimant and the claimant’s NOD.
403.
It referred to without prejudice proposals and its election to not proceed to expert
determination which are not relevant to this adjudication.
404.
It then referred to the current investigations of cracking of the membrane tank,
which may have displayed the same causation as for the bioreactor tank.
405.
The respondent’s NOD summarised the dispute and referred to attached
annexures.
406.
The respondent’s NOD referenced 4 annexures:
(i)
the general conditions of contract including those specified in annexure A which
extracted parts of:
1. clause 1 interpretation and construction of contract;
2. clause 2 nature of contract;
3. clause 2A warranties;
4. clause 29.2 &.3 quality, referring to quality assurance and defective work;
5. clause 30.6 examination and testing – completion and results;
6. clause 32 programming;
7. clause 33 suspension, referring to superintendent’s suspension,
recommencement and cost;
8. clause 34 time and progress, referring to progress and liquidated damages;
9. clause 36 variations, referring to no variation;
10. clause 39 default or insolvency, referring to contractor’s default;
11. clause 41 notification of claims, referring to communication of claims and
liability for failure to communicate;
(ii)
the technical documentation referenced in annexure B;
(iii)
the parties’ correspondence referenced in annexure C, which was a table providing
details of each document that passed between the parties in relation to the issue; and
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(ii)
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(iv)

(v)

(vi)
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(viii)

(ix)
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the approved construction program attached at annexure D
The summary included the following submissions:
the claimant was engaged to design and construct the works including the bioreactor
tank, which in accordance with the principal project requirements was as a sewage
treatment plant with the design life of 100 years;
the construction works resulted in numerous voids and extensive cracking in the
bioreactor tank, together with certain other structural defects;
the bioreactor tank failed relevant hydrostatic tests due to the extensive cracking;
as per the general conditions, the voids and cracking comprise defects under the
contract for which the claimant was liable to repair and bring into conformity with
the contract;
having regard to the intended purpose of the works and the fact the defects were
solely due to the claimant’s defective performance of the WUC, the respondent
suspended WUC to allow objective investigation of the materiality of the defects, the
result of which the respondent said:
1. the suspension was in all respects reasonable and proportionate;
2. the defects, and specifically the cracking were material, and went to the heart
of the contract; and
3. the claimant was liable at its cost for the rectification, together with all costs
of suspension, in accordance with the contract.
Prior to the suspension, the claimant carried out various defect repairs without
authorisation from the principal or superintendent;
despite the suspension:
1. the respondent permitted the claimant to perform certain mechanical and
other works on site;
2. the claimant had performed unauthorised crack repairs.
the respondent said that despite the agreed standard of performance under the
contract, including the claimant’s warranty and design obligations, the claimant had
failed to:
1. properly perform its design obligations, including in relation to early thermal
cracking, the corrosive operational environment and future maintenance
requirements, so as to ensure the contractor’s design documents for the
construction of the works were:
a. fit for the respondent’s intended purposes, as specified or described
in the contract; and
b. otherwise in accordance with the principal’s project requirements;
and/or
2. ensure that an appropriately skilled, experienced and qualified person, at alltimes supervised and coordinated:
a. the design specification of the work; and/or
b. the performance of the claimant’s design obligations.
The respondent said further and alternatively that despite the agreed standards of
performance including warranties, by carrying out the defective work and/or failing
to rectify it so as to bring it into conformity with the contract, the claimant had failed
to:
1. Carry out WUC and complete the works in a good and proper and
workmanlike manner to the standard of professional care, skill, judgement
and diligence expected of a professional contractor experienced in providing
the same or similar work;
2. carefully consider all the documents comprising the design of the WUC
(including any preliminary design included in the principal’s project
requirements);
3. ensure WUC was performed so that the works would be constructed in
accordance with the design documents;
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4. ensure the works when constructed would comply with the relevant
Australian standards and the standard set out in the contract;
5. despite the results of testing on the bioreactor tank, make good WUC so that
it fully complied with the contract; and/or
6. ensure that an appropriate skilled, experienced and qualified person, at all
times supervised and coordinated construction works in accordance with the
design documents;
(x)
the respondent said that:
1. the claimant was obliged to ensure that WUC reached practical completion
by the date for practical completion in accordance with the approved
construction program;
2. as per the approved construction program, which was attached, the date for
practical completion expired on 9 August 2099;
3. the claimant had failed to achieve date for practical completion without
reasonable cause or the superintendent’s approval, and otherwise with due
expedition and without delay;
4. insofar as the suspension of WUC was due solely to the contractor’s
performance of defective work, which remained and rectified, the contractor
was liable for the time and cost impacts resulting from the suspension, and
its ongoing failure to ensure that WUC reached practical completion by the
date of practical completion, in accordance with the approved construction
program and
5. even if the principal was responsible for the suspension of WUC under the
contract (which was denied), the claimant was still liable for its ongoing
failure to ensure that WUC reached practical completion by the date for
practical completion, in accordance with the approved construction program.
6. The claimant had contended that the WUC was not defective or to the extent
that it was, not materially defective, that it had complied with all relevant
standards, that it was not responsible for the delays occasioned by its
defective work, and that the suspension of WUC by the respondent was
unreasonable and/or for its convenience only.
7. The respondent said that for the above reasons it rejected the claimant’s
claim.
408.
I find that the respondent’s NOD, contained reasons for rejecting the claimant’s
claim. However, I need to understand what the respondent meant by the claimant’s claim
because the reasons for rejection were in response to it.
409.
By inference it appears as if the respondent was referring to the claimant’s NOD and
the referenced letters contained with it to the superintendent’s representative dated 14
January and 14 February 2019 disputing the validity and appropriateness of the suspension
and providing details of the claimant’s costs against the respondent arising from the
suspension.
410.
I have closely reviewed each piece of correspondence provided by the parties in the
respective statutory declarations and note that there is no copy of the claimant’s letter to
the superintendent’s representative dated 14 February 2019, which was identified in the
claimant’s NOD. It was also a referenced document in the payment claim in the table
identifying the suspension costs. I find that the respondent did not deny the existence of
this document in the payment schedule or response.
411. I considered seeking submissions requesting this document under s82(4)(b) of BIF, but my
duty is to decide not inquire, and it is possible for me to infer that this claim document
exists which provided details of the claimant’s costs, because it is not material to this
adjudication which focuses on the payment claim and payment schedule.
412. The existence of an earlier document involving a claim for costs, provides a factual
background, but does not of itself govern the payment claim, unless the payment schedule
challenged it, and this has not occurred
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413. I find therefore that the respondent’s notice of dispute responded to the claimant’s NOD,
including the referenced documents, identifying a claim for costs arising out of the
suspension.
414.I have not yet decided whether the respondent’ s NOD provided reasons for non-payment
to the payment claim. However, for present purposes I find that the respondent’s NOD
refuted the foundation of the claimant’s claim regarding the invalidity of the suspension by
asserting that the bioreactor (and membrane) tanks did not comply with the contract
which was in breach of the claimant’s design and construction obligations and warranties.
415. Without yet making a finding whether the NOD provided stated reasons for non-payment
in the payment schedule; I find that the reasons for the respondent challenging the
claimant’s claim that the suspension was inappropriate, with consequent additional costs
being payable focused on entitlement in two areas that:
(i)
as a matter of fact, the claimant was in breach of its contractual obligations and
warranties because the works were defective; giving rise to
(ii)
the claimant being responsible under the contract for the time and costs impacts of
the suspension.
416.
The respondent provided no submissions in the respondent’s NOD regarding the
claimant’s alleged failure to communicate its claim. Accordingly, I am unable to find that
the claimant had failed to communicate its claim, such that the respondent’s attaching the
extract from clause 41 of the contract was not a reason providing an additional impediment
to the claimant’s claim.
417. I now need to decide whether the respondent’s NOD, which was merely referenced by the
payment schedule, sufficiently stated the reasons for non-payment as is required by s69(b)
of BIF. Having gone through the analysis above and after careful consideration of the
documents providing the surrounding circumstances, I find that the claimant has not been
ambushed by the respondent not attaching the respondent’s NOD to the payment
schedule.
418.I am satisfied that at the time of making the adjudication application, the claimant
was sufficiently apprised of the respondent’s reasons for non-payment of its
payment claim by reference to the respondent’s NOD. Those reasons articulated in
the respondent’s NOD focused on entitlement that:
(i)
the works were defective; such that
(ii)
the claimant was responsible for the time and cost impact of the suspension.
419.
However, I still need to be mindful about the extent of the response submissions and
attached documents, to ensure that no new reasons emerge.
420.
I was unable to find any reason identified in the payment schedule through the
referenced respondent’s NOD challenging the basis of the claimant’s claim for quantum.
The payment schedule had simply stated “Nil”.
421. Insofar as quantum is concerned, there are no alternative valuation reasons provided by
the respondent, so in my opinion, any quantum submissions in the response need to be
limited to challenging the quantum calculations in the application as to whether the
claimant has reached the requisite standard in discharging its onus, but no further.
422.
In any event, it may be that there is no need to address the issue of quantum if the
respondent succeeds in demonstrating that the claimant has no entitlement, and I need to
make findings on the evidence regarding the bioreactor suspension. The ensuing analysis:
(i)
firstly, establishes the preferred facts regarding the parties’ conduct on the balance of
probabilities, bearing in mind that the claimant must discharge its onus in relation to
its claim;
(ii)
secondly evaluates the competing expert evidence to establish whether the claimant
was in breach of contract.
423.
I now need to make findings on the evidence about the parties’ conduct.
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Findings on the evidence about the bioreactor suspension
424.
The two providers of fact about the suspension claim are Mr Campbell and Mr Farrell
who unsurprisingly have different versions of the circumstances surrounding the
bioreactor and the suspension emanating from its alleged defects.
425.
Because of the complexity associated with this adjudication these findings of fact may
be made progressively in the reasons to keep the issues manageable.
426.
Adjudication, as I have mentioned earlier, is an imperfect process and this
particularly significant when having to evaluate competing factual evidence to make a
finding on the better view of the facts. Resolving issues of credit in arbitration and court
proceedings has the benefit of the witnesses being cross-examined, which does not occur
in adjudication.
427.
Accordingly, a weighing of competing factual evidence is never easy, and this
adjudication is no different. It is always necessary to decide about the facts when there are
competing views of witnesses, and sometimes it must be resolved by assessing the direct
factual contest between competing witnesses in which ultimately one view of the evidence
is preferred over the other.
428.
On other occasions, regard may be had to other evidence from which inferences can
be drawn to then revisit competing statutory declarations and make a finding on a
preferred view of the facts.
429.
It is also important to consider the totality of the evidence, and to be able to draw
reasonable inferences from the evidence available if it is not controverted by evidence from
the people from whom such evidence could be expected.
430.
When assessing the totality of the evidence provided by the parties about the
bioreactor circumstances, unfortunately there is no evidence from the superintendent or
the superintendent’s representative, who were both key participants in events leading to
the notice of suspension and its aftermath.
431. Why this is significant in this adjudication is that:
(i)
there is uncontroverted evidence from the claimant that the expert opinion on which
the respondent relied to state that the bioreactor was seriously defective (“serious
defects”) was never given to the claimant by the superintendent or respondent;
(ii)
the superintendent who issued the notice of suspension could have explained why he
never gave this expert opinion to the claimant;
(iii)
the superintendent could have explained whether he had made up his own mind
about the serious defects, or whether he was issuing the suspension on behalf of the
respondent where he said, “Taking into account the objective seriousness of the
defective work, pursuant to clause 33.1 (a)(ii), I hereby direct the contractor to suspend
all work on the bioreactor tank until further notice so that the principal can assess the
defective work and the rectification work which may be required.”
(iv)
if the superintendent had made up his own mind of the serious defects, I infer it
would have been based on the expert opinion, that has never come to light, and there
is no evidence as to why he did not provide the expert opinion to the claimant;
(v)
if, on the other hand, the suspension direction was made for the respondent’s
convenience, there is no evidence from the superintendent to controvert that
possibility.
432.
I appreciate that Mr Farrell provided evidence at paragraph [56] of his statutory
declaration that the suspension was not issued for the respondent’s convenience; but he is
not the superintendent, and it is the superintendent who had the power to issue the
suspension.
433.
That may be considered a fine distinction, but it is the superintendent that has the
directory powers, and the contractual regime regarding suspension requires the
superintendent to have an opinion about deciding to issue a direction under clause 33.1 (in
other words, at his discretion) UNLESS the superintendent directs for the respondent’s
convenience, in which case the only discretion he exercises is to decide on the length of
time for the suspension.
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434.
I appreciate that sometimes findings are made on very fine distinctions of the
evidence, that is because a finding must be made about the facts.
435.
Having regard to the evidence provided, and without any controverting evidence
from the superintendent, I infer that the notice of suspension was issued by the
superintendent on instructions from the respondent for its convenience for the following
reasons:
(i)
the notice of suspension refers to the respondent’s concerns about the expert report
that the respondent had received;
(ii)
if the superintendent had his own concerns about the bioreactor tank based on the
expert report, in exercising his discretion to direct the suspension, I expected that he
would provide the claimant with the expert report;
(iii)
however, the expert report was never given to the claimant by the superintendent or
respondent;
(iv)
the notice identified the suspension was until further notice to allow the
respondent to assess the defective work and the rectification work that may be
required.
436.
This is further strengthened by paragraph 1.5 in the respondent’s notice of dispute
where the respondent stated, “Having regard to the intended purpose of the works, and the
fact the defects are due solely to the contractor’s defective performance of WUC, the
principal suspended WUC (my emphasis) to allow objective investigation of the materiality
of the defects.”
437.
Accordingly, I find that the direction for suspension was for the respondent’s
convenience. Although Mr Farrell says that there was no advantage to be gained from the
respondent suspending the bioreactor works because it was a fast track project, to my
mind the word convenience does not only mean advantage.
438.
The claimant was at pains to emphasise in its submissions that the contract provided
a mechanism for the superintendent dealing with defective work. This is provided in clause
29.3 of the contract, and it is enlivened if the superintendent becomes aware of work done
which does not comply with the contract.
439.
In such an event, the superintendent is required to provide written details of the
defects, and although it is not expressly stated in the clause, the claimant is expected to
rectify those defects; because if they are not rectified, the superintendent may issue a
direction. Nowhere does the contract give the respondent power to make directions.
440.
It is open to infer that by the respondent requiring the superintendent to issue a
direction to suspend work, which the respondent considered was defective work, was for
its convenience, because it otherwise did not have that contractual right to do so.
441.This means that clause 33.4(b) (i) of the contract could be enlivened, thereby entitling the
claimant to have the difference in cost that otherwise would have been incurred, but for
suspension, to be assessed by the superintendent and added to the contract sum.
442.
In those circumstances, as has been submitted by the claimant, clause 34.10 of the
contract, would not apply to delay or disruption costs or damages resulting from a
suspension under clause 33.
443.
It is important to make some further observations about the circumstances because
after consideration of the evidence, it appears to me that the respondent, however wellintentioned that its actions may have been, was attempting to exert control over the works
when that control sat exclusively with the claimant who was responsible for the design and
construction of the works. On my reading of the contract, the claimant had not only the
obligation to design and construct the works properly, it also had the right to rectify the
defects, as it was obliged to warrant the works.
444.
Mr Farrell provided extensive explanations from paragraphs [23] through to [54] as to
why the respondent considered the suspension was necessary, and the respondent
understandably had concerns, which were listed at paragraph [301) of the response.
445.
I refer to paragraph [51] of Mr Campbell’s statutory declaration, in which he said that
the respondent had advised that it had constructed hundreds of tanks without any
cracking.
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446.
I draw the inference from Mr Farrell’s evidence and the claimant’s submission, that
the respondent with considerable experience of tank construction, and upon seeing its
large bioreactor with leaking cracks, wanted to take the opportunity to investigate the
situation before the bioreactor was partly backfilled, because of all the potential adverse
consequences that could flow if the tank was indeed defective.
447.
However, the respondent had engaged the claimant to design and construct the
sewage treatment plant, which included the bioreactor and the membrane tanks, and the
claimant was responsible for (and had the right) to rectify any defects, and the contract
provided the mechanism for ensuring that the works were carried out satisfactorily.
448.
The consequences of requiring the superintendent to issue a direction of suspension
in the circumstances, in my view, potentially exposed the respondent to the claimant’s
claim under clause 33.4 (b).
449.
However, the claimant is only entitled to succeed in its claim if it can
demonstrate that the bioreactor and membrane works complied with the contract
at the time of the suspension.
450.
This brings me back to a consideration of the competing facts about which findings
must be made. I have already canvassed the claimant’s facts through Mr Campbell’s
statutory declaration, so the respondent’s facts are now examined in its submissions and
Mr Farrell’s statutory declaration. The primary focus is to make a finding on the facts, but
of necessity reference to the respondent’s submissions is needed so as not to lose sight of
the issues in dispute. Sometimes when those issues emerge, I will acknowledge their
existence and defer consideration of the submissions until after the finding of facts have
been made by me.

Leaks and cracking
451. Paragraph [288] of response submissions referred to [24] to [28] of Mr Farrell’s statutory
declaration, in which Mr Farrell stated that the eastern end of the bioreactor was filled for
hydrostatic testing by 7 November 2018 and the main chamber was filled between 28 and
30 November 2018.
452.
At paragraph [25], Mr Farrell said that the cracks in the bioreactor began leaking as
the hydro test was filling the tank and continued to leak after it was filled. He provided a
photograph of the 28 October 2018 which was the date it first discovered the leaks in the
eastern chamber of the reactor [26], and at [27] the provided 7 photographs dated 4
December 2018 showing leaks to the main chamber of the bioreactor.
453.
At paragraph [28] Mr Farrell challenged paragraph [46] of Mr Campbell’s statutory
declaration in which Mr Campbell had said the cracks displayed minor weeping. Mr Farrell
disagreed and said it could not be minor weeping because the leakage continued for
several months, where the temperature recorded in the University of Queensland weather
station records (attached at JF 3) had reached a maximum of 31.2, ° and was of serious
concern to the respondent.
454.
I find that the respondent had taken photographs on 4 December 2018, which
showed the leaking to the main chamber on that date. I note that Mr Campbell provided
photographs of the weeping cracks on 7 January 2019 showing leaking on each wall with
damp areas identified.
455.
I appreciate that Mr Farrell is a Registered Professional Engineer in Queensland with
a Bachelor of Civil Engineering, and 19-years’ experience in the water and wastewater
industry with Brisbane City Council, the predecessor to the respondent, and then with the
respondent. However, it is not clear whether that experience provides expertise to
determine whether the cracks displayed minor weeping as this phenomenon appears
to occur when liquid retaining structures are constructed, and the critical issue is whether
the leaking is within acceptable limits.
456.
Given that Mr Farrell’s entire professional experience appears to have been with the
respondent and its predecessor, and there is evidence from Mr Campbell that the
respondent told him that it had built many tanks without leaks, I draw the inference that
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Mr Farrell is unlikely to have much experience with leaking tanks, such that any leaks to
someone who had not seen them would not consider them to be minor.
457.
I am required to make a finding on the evidence, and it appears to me from looking at
the photographs, which are all of the same tank, that the leaks in the tank had evidently
reduced between 4 December 2018 and 7 January 2019. Looking at the second photograph
on page 9 of Mr Farrell’s statutory declaration where a single blue flange is cast into the
bioreactor wall just above ground level is shown (with unknown location); any of the
photographs of blue flanges in Mr Campbell’s photographs do not show leaking to the same
extent.
458.
At this stage, the tank had not yet been emptied (which took place on 7 February
2019, paragraph] 80] of Mr Campbell’s statement), so it is open to make a finding from
these photographs that autogenous healing was continuing and leaks were reducing.
459.
However, I will need to examine the independent expert evidence to make a finding
whether the leaks were minor and whether the experts state that leaks were likely to
reduce over time, and whether the leaks were contractually acceptable.
460.
Mr Farrell continued to provide a useful history regarding this issue from paragraphs
[29] through to [36] in which he canvassed the following:
(i)
on 1 November 2018, Glen Else of the respondent identify cracking on the eastern wall
of the reactor and provided a report [JF 4] which was given to the claimant;
(ii)
on 12 November 2018, Mr Else identified further issues with the bioreactor, which was
confirmed in a letter to the claimant on 13 November 2018 [JF 1] in which the
respondent:
1. after explaining that the supplement to AS 3735 which defined crack width
as:
a. a mean of 0.10 mm for a continuously submerged tension crack,
b. a mean of 0.15 mm for a continuously submerged flexure crack, and
c. a mean of 0.10 mm intermittent wetting and drying):
2. referred to numerous internal and external cracks up to 0.3 mm in width
travelling in vertical and diagonal directions;
3. some of which were of significant length;
4. appeared to be the full depth of the wall;
5. cracks had occurred in previous repairs to cold joints;
6. attempts had been made to repair some of the cracks on the external wall;
7. requested the claimant provide:
a. a survey of all cracks; and
b. that all rectification was undertaken in accordance with the
structural engineering requirements and certified by an RPEQ that
the repair rectification would achieve the design, performance, and
durability criteria for the bioreactor;
c. an analysis from structural engineer detailing:
a) the causes for the crack;
b) an explanation as to why they exceeded the allowable limit
of the supplement to AS 3735;
c) a repair methodology, materials, and test procedures to
confirm how the cracks were to be repaired.
(iii)
Mr Farrell then exhibited the response letter from the claimant dated 5 December
2018 at JF 5 which:
1. attached a survey;
2. described the causes of the cracks as follows:
a. early thermal shrinkage associated with restraint;
b. did not attach a test procedure for the repairs but described their
methodology and proposed materials using XPex products;
c. advised that cracks mapped and shown as 0.3 mm on the internal
walls had been repaired using the XPex products.
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(iv)

Mr Farrell expressed an opinion that the claimant’s repair methodology left
unanswered questions about its suitability, and that the claimant had merely
summarised in very high-level terms the rectification works it had already carried
out. He added that the respondent was concerned about the repair work that have
been undertaken without advising the superintendent or respondent, which deprived
them of the opportunity to be assured this was the best approach.
461.
I am satisfied from the facts provided by Mr Farrell regarding the correspondence
that the claimant had been provided the respondent’s crack report of Mr Else and on 13
November 2018 [“JF 1”] had been requested to carry out a survey, and to explain the cause
of cracking and to provide a repair methodology. I also find that JF 5 was the claimant’s
response.
462.
Mr Farrell was not the author of the correspondence, which primarily emanated from
the superintendent or his representative, but as with evidence attached to Mr Campbell’s
statement, where he was not the author, the documents can “speak for themselves”, but
generally limited to the extent of giving a factual matrix, and not to incontrovertibly
establishing the veracity of the facts contained within the correspondence.
463.
Furthermore, for reasons already identified, I am not satisfied that Mr Farrell can
provide opinion evidence about the suitability of the claimant’s repair methodology, which
is in my view the preserve of the experts. This means that I cannot accept Mr Farrell’s
evidence that the leaks were not minor, and that the claimant’s repair methodology was
unsuitable, and there is nothing from the superintendent or his representative, upon
which to make a finding about those issues. In addition, I do not consider I can have
regard to his criticisms of the experts’ reports for the same reason.
464.
The lack of evidence from the superintendent or the superintendent’s representative
about the correspondence is unfortunate, as they were the personnel clothed with the
authority to superintend the contract, and issue directions, and there is no evidence from
them.
465.
The respondent, from paragraphs [290] to [293], extracted certain contractual
provisions under clauses 1 and 2A of contract, and after criticising the claimant’s
submissions that the tank was fit for purpose, not defective and fully compliant with the
contract [in paragraphs 18.68 (a) and 18.70 of the application], it submitted that as a water
retaining structure, the bioreactor, as constructed, was not clearly for its intended purpose.
These submissions will need further consideration.
466.
In paragraphs [294] through to [297] the respondent then extracted paragraphs from
the 1 November 2019 Terry Memory report to demonstrate that the claimant’s own expert
evidence confirmed that the bioreactor would only be fit for purpose if and when the cracks
in the bioreactor were rectified.
467.
The respondent referred to in paragraphs [65], [66], [67] [80]’s, [81], [84], and [114] of
Mr Memory’s report to substantiate its submissions. These will be examined in more detail
when close consideration of the experts’ report takes place shortly.
468.
In its submissions on this topic, the respondent submitted that the claimant’s
suggestion that the bioreactor would be fit for purpose when rectified did not mean that it
was not a defect [296]. It submitted that the claimant’s claim for the delay damages was
based on contending that the suspension was unnecessary and unreasonable because the
bioreactor was not defective and was fit for its intended purpose.
469.
The respondent submitted that at the time the suspension was issued, the bioreactor,
based on the claimant’s own expert evidence, was clearly defective and not suitable for its
intended purpose.
470.
This requires an analysis of the expert evidence to which I now turn.
471. After this analysis, I will return to the facts regarding the ongoing suspension about which
the claimant made submissions.
Expert evidence about the cracking
472.
This analysis initially focuses on the claimant and respondent’s expert evidence
regarding the cracking at the time of suspension. The analysis is quite detailed because of
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the importance of this claim in this adjudication representing two thirds of the amount
claimed.
473.
I make the observation about an issue raised by the claimant (e.g. at paragraph
[18.48]), that it had never received the expert report (which was presumably from SMEC),
and I have found that neither the superintendent nor the respondent provided the expert
report to the claimant, and this was the report upon which the decision for the suspension
was based.
474.
In a contest about the quality of the claimant’s work which has resulted in the
claimant incurring costs and being allegedly delayed in reaching practical completion
because of allegedly wrongful suspension, in my view that expert report should have been
provided.
475.
However, even if the failure to do so may be a ground for a damages’ claim by the
claimant, such a claim has not been advanced by the claimant, and therefore it has no
bearing on this adjudication, which is limited to the issues argued by the parties
476.
In addition, having regard to the factual evidence identified above, about which I
have already made a finding regarding the genesis of the suspension, the claimant made
submissions about the visit of Mr Papworth on 23 September 2019. The evidence of this
visit was found in the evidence of Mr Campbell and Mr Power, and Mr Papworth provided
his response to their evidence in his statutory declaration of 6 March 2020.
477.
Mr Papworth’s visit, which he said at paragraph [2] of his statutory declaration, was
for the purpose of providing an expert assessment of the cracks in the tanks. There is no
evidence that this visit resulted in a report, or at least the findings of his visit, being given
to the claimant. It was only when he was asked on 18 February 2020 to provide a report
because of this adjudication, that his expert report emerged on 5 March 2020. That is
nearly 6 months after his visit.
478.
Again, this may not be material to this adjudication, but it was raised by the claimant,
to consider the claimant’s submissions about what Mr Papworth told Mr Powell and Mr
Campbell on 23 September 2019, as well as what Mr Papworth said in reply. It emerges
from a consideration of the factual matrix and was worthy of comment because of the
contest between the parties about the cracking, Given that Mr Papworth is an expert, to
which I will refer later, I consider it useful to analyse the 23 September 2019 circumstances
under this heading.
479.
I have already considered the claimant’s submissions, which touched on its
references to the expert evidence, and I have referred to some of the respondent’s
contending submissions about Mr Memory’s evidence regarding the fitness for purpose as
at the date of suspension. My ensuing analysis on the expert reports is not limited to just
the issues surrounding the date of suspension, but will also consider all the expert reports
about cracking, so that I have a clear understanding of the issues upon which findings
need to be made. The initial focus, however, is on the cracking as at the date of suspension.
480.
I am mindful that it is incumbent upon the claimant to discharge its legal and
evidentiary onus that it was not in breach of contract, and it is only if I find that it
discharges the evidentiary onus, that this evidentiary onus shifts to the respondent to
rebut the claimant. As is always the case, the legal onus always remains with the claimant
even if the evidentiary onus shifts to the respondent.
481.It is appropriate to comment that the claimant’s evidentiary onus is required to be on the
balance of probabilities. However, the stronger the claimant’s evidence in shifting the onus to
the respondent, means that the rebuttal evidence from the respondent, on balance, will need
to be stronger.
482. It is important to state that initially the issues focussed on the bioreactor tank only;
however, after Mr Memory’s June report, the experts’ reports widen the focus to include the
membrane tank, so the analysis and any decision resulting from the analysis applies to both
the bioreactor and membrane tanks, as the experts stated that both tanks were similar and
their answers to the membrane tank question were also similar.
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Claimants expert evidence
Bonnaci
483.
I have read the two reports written by Mr Terry Memory dated 13 June 2019 (the
“June report”) and 1 November 2019 (the “November report”) and am satisfied that he is
eminently academically and professionally qualified to provide an opinion regarding this
important issue. I note that Mr Memory has both a Bachelor’s degree with First Class
Honours and a Master’s degree in Civil Engineering, and that he has 29 years’ experience as
a structural engineer, predominantly in the design and construction industry.
484.
There was a temptation to go directly to the November report because it was a
formal expert report in in which Mr Memory recognised that he had an obligation to act
impartially and independently.
485.
However, I considered that it was important that the June report be considered first,
because it was made shortly after Mr Memory’s site visit on 31 May 2019 and reflected his
expert opinion at that time, albeit not having been formally cautioned as an expert under
the court rules. Adjudication is not required to follow the formality of courts, and I am
satisfied that his opinions in the June report, may be compelling and persuasive.
486.
It was provided by the claimant, and had been given to Mr Papworth for his report,
about which he had the opportunity to comment.
487.
It also “sets the scene” for the analysis of the complex expert evidence, which is
critical in this adjudication.
488.
In having to consider competing opinion evidence about this issue (and other
competing expert opinions), it may be necessary to further drill down into the respective
experts’ academic qualifications and professional experience to decide which opinion
ought to be preferred in this adjudication. That may be necessary later, however, for
present purposes, I am satisfied that Mr Memory is qualified to provide the opinion given
by him in the two reports.
489.
In my analysis of Mr Papworth’s report I noted that he did not respond to the June
report, which may therefore be uncontroverted, unless the issues contained within it were
dealt with again in the November report with which Mr Papworth may have had
concerns. It is therefore important to closely evaluate the June report.
490.
The June report was in answer to 2 questions posed by the claimant’s solicitor which
were:
(i)
1. Why the extent and width of early age thermal cracking on the bioreactor is deemed
acceptable and complies with all technical standards and relevant standards as well as
Jacob’s technical standard for concrete works submitted to QUU, for the subject water
retaining structure and specified design life; I call this question “design compliance”.
(ii)
2. Why Xypex was used to repair all cracking the defects (sic) (including those >0.2 mm
width).
Why Xypex is deemed a fit for purpose repair method for EATC on a water retaining
structure of this nature, noting Jacob’s technical specification for concrete work
specified resin injection for >0.2mm crack width and noting QUU independent technical
advice from SMEC clearly suggests the Xypex is not suitable for the subject repairs as it
is not flexible and will not address the full depth crack repair due to reliance on
autogenous healing. These matters are outlined in more detail in the Super‘s June letter
Broadspectrum (sic). Evidence will need to sight (sic) credible engineering technical
notes, design performance standards of case studies where used on similar structure
successfully and obviously the report prepared by a suitably experienced RPEQ. I call
this question “suitability of Xypex for all crack repairs”.
491.
Mr Memory answered question 1 – design compliance under a series of headings:
Design compliance to the technical specifications
492.
In considering all technical standards and relevant standards as well as Jacob’s
technical standard for concrete works submitted to QUU, Mr Memory approached his
answer as follows:
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1.

he reviewed what he understood to be the key Project Requirements (“PPR”)
and Specifications of:
a. TMS 1439 – Technical Specification for Concrete Structures (a QUU
Document);
b. Jacob’s Concrete Specification, QUU Doc number ST063 – 110 – S01 –
08100, 15 October 2018.
2. He then said that Jacob’s document was in response to the PPR which
appeared to be TMS 1439. He said TMS 1439 alone set the technical standard
by prescribing, mandating, or specifying particular technical requirements or
requirement for compliance to other publications. He said that Jacob’s
drawings or technical specification needed to comply with TMS 1439, and
even if the Jacob’s documents prescribed more stringent requirements, it was
the technical requirements via the PPR, (which I take to be TMS 1439), that
were enforceable.
3. He noted that TMS 1439 required compliance to AS 3735 and made no
reference to any other international design standards or publications relevant
to the design of concrete liquid retaining structures, such that the only
structural code of relevance was AS 3735.
4. In relation to TMS 1439 regarding crack control, he referred to paragraph 7.3
which dealt with clause 7.3 Serviceability and I extract some statements from
it to get an understanding about its requirements as follows:
a. “Excessive cracking leads to poor performance of the structure in
terms of leakage, reinforcement corrosion anaesthetics of structure.
Cracking has to be controlled and is achieved for liquid retaining
structures by limiting the crack widths implicitly in terms of steel
stresses. Sufficient reinforcement is to be provided to confirm that the
reinforcement does not yield (my emphasis) and the cracks formed
are distributed in the width of the cracks formed must be controlled…

The design of minimum reinforcement shall confirm cracks within
acceptable limits (my emphasis) and they shall be well distributed.
The concrete designer shall confirm that when the first crack occurs,
subsequent shrinkage will result in further cracks and not an
uncontrolled increase in the width of the first crack.
5. Mr Memory stated that this requirement was somewhat superficial because
“acceptable limits” were not quantified and would be prescribed by AS 3735.
He added that the reference to the reinforcement not yielding, was a direct
quote from CIRIA C660, but was made without reference to that document,
and that the crack width of yielded steel was necessarily greater than 0.5 mm,
if not wider.

Shortfalls of AS 3735
6. Mr Memory then identified some of the shortfalls of AS 3735 which specified
minimum steel requirements based on an average crack width target of 0.15
mm. He explained that average crack width is notionally half the maximum
crack width, such that compliance with AS 3735 allows crack widths as high
as 0.3 mm (Wmax). He said this standard failed to address early age cracking
with contemporary concrete mixes and construction methods
7. He went on to explain that he has developed a detailed design method for
monolithic tank design, and that AS 3735 promotes inappropriate minimum
steel requirements for monolithic tanks, and that many designers and clients
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are unaware of the undesirable cracking that can occur, often prior to water
testing.

Compliance to AS 3735 – minimum steel requirements
8. Mr Memory then discussed AS 3735 minimum steel requirements and stated
that AS 3735:
a. effectively prescribed crack width acceptance criteria of an average
crack width of 0.15 mm, and a peak crack in the order of 0.3 mm;
b. the concrete pour sequence was not a significant factor in the
development of early age cracks;
c. does not adequately address monolithic design because it made no
distinction between wall lengths, such that a structure with wall
lengths greater than 20m, the peak crack width of 0.3mm prescribed
by AS 3735 would be breached;
d. its minimum steel requirement for fully restrained transverse walls
would also not achieve a Wmax <0.15mm;
e. for 400 mm thick external walls, the horizontal steel requirement
was notionally N20–195 and the Jacob’s design specified N20–150
with additional reinforcement augmentation in the corners. He said
this Jacob’s steel quantity was therefore 30% greater than what
AS 3735 required;
9. Mr Memory then referred to his design methods developed over two decades
of water supply industry experience, which would prescribe N20–120
reinforcing to control peak cracking, i.e. Wmax, to 0.15 mm;
10. He said that his Wmax for N20–150 was 0.2 mm at 750 mm centres,
compared with CIRA’s C660 of a Wk of 0.23 mm at 750 mm centres;
11. He then referred to the observed maximum crack widths which he said were
in the range of 0.2 to 0.3 millimetres with numerous cracks less than 0.2 mm
in width. He added that the 0.3 mm cracks were typically spaced > 2 m
centres, and the > 0.2 mm cracks were typically <1 m centres;
12. He concluded therefore, that the cracking was early age concrete cracking
(EATC), with the width and spacing of these cracks consistent with N20–150
reinforcing for a 400 mm thick monolithic wall;
13. He therefore confirmed that N20–150 (specified by Jacobs) was
compliant with AS 3735 and therefore compliant with the PPR.
The meaning of “acceptable”
14. After confirming that the respondent had not quantified acceptable crack
widths, Mr Memory suggested that the respondent’s expectation would be a
Wmax of between 0.15 and 0.2 mm consistent with European standards.
15. He added that this expectation was not consistent with the PPR, and that
Jacobs had provided a greater steel quantity than what the respondent had
required.
16. He commented that the greater steel quantity still did not bridge the gap
between the respondent’s expectation and the PPR.

Remediation of cracking
17. Mr Memory commented that there was a difference between crack widths
and remediation of crack widths and expressed his opinion that the
leaking cracks would be reasonably deemed unacceptable based on his
experience and by reference to clause 7.3 of AS 3735.
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18. He expressed the opinion that all leaks needed to be remediated,
regardless of crack width, as a non-leaking tank is a reasonable
expectation and acceptance criterion.
493.
It is important for me to pause the analysis at this stage to make preliminary findings
based on the claimant’s own expert evidence in the June report in answer to question 1.
This is part of the initial analysis that I said I needed to carry out first, because it was
incumbent upon the claimant to discharge its evidentiary onus whether the bioreactor
tank complied with the contract at the time of the suspension.
494.
I must consider the rest of the expert evidence, which may qualify the preliminary
finding, but also because the issue of reasonableness of the suspension has not yet been
explored.
495.
If this was an arbitration, the approach of making preliminary findings would be
undesirable. However, in my view, when adjudicating a complex matter within a limited
time frame, such preliminary findings assist in finalising the decision, which in a
technically complex matter, is reached progressively. I consider it unlikely that Mr
Memory is likely to find otherwise in his November report. If the respondent’s expert
evidence successfully challenges any of these preliminary findings, they will be adjusted.
496.
Based on the June report submitted by the claimant in response to question 1, my
preliminary finding is as follows:
(i)
the contractual design requirements embodied in the PPR and specification TMS 1439
required adherence to AS 3735;
(ii)
Jacob’s design exceeded these contractual requirements (which allowed Wmax of 0.3
mm to control EATC) by designing the reinforcing steel to be N20–150;
(iii)
the cracking discovered in the bioreactor tank was EATC;
(iv)
accordingly, the claimant’s design exceeded the minimum contractual requirements
for EATC;
(v)
however, the leaking cracks were not acceptable, based on Mr Memory’s experience
and his reference to clause 7.3 of AS 3735, without remediation.
497.
This means that the claimant’s submissions:
(i)
at [18.19] and [18.68(a)] that the cracks did not constitute a defect under the contract;
and
(ii)
at [18.45] and [18.71] that the bioreactor was fit for its purpose and was compliant with
the requirements of contract,
is not supported by the preliminary finding unless remediation takes place.
498.
I appreciate that the claimant recognised the need for rectification of the cracks, and
one of its arguments was that the direction to empty the tank prevented autogenous
healing from continuing [18.4] and [18.19(b)], and [18.53]; but that is a separate issue to its
positive assertion that the tank was fit for its purpose as at the date of suspension.
499.
It is important not to lose sight of Mr Memory’s important opinion that the
design exceeded the contractual requirements which was limited to adherence to
AS 3735.
500.
In addition, the cracking was attributable to EATC.
501. I now return to the further analysis of all the expert reports, and I pick up where I left off
with Mr Memory’s June report answering question 2.
502.
I have not always extracted as much from this part of the June report compared to
the consideration as to whether design compliance had been established, because as
regards design, I considered that it was necessary to make a preliminary finding about the
fitness for purpose/defect issue based on the claimant’s own expert evidence.
503.
Mr Memory answered question 2 – suitability of Xypex for all crack repairs also
under a series of headings:
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What is autogenous healing and over what time does it occur?
504.
Mr Memory provided the equation for autogenous healing which is useful to “set the
scene” about this phenomenon. It is CA(OH)2+ CO2 = CACO3+ H2O, and this chemical
reaction requires the concrete to be in the presence of moisture.
505.
He explained that concrete mixes for liquid retaining structures with high cement
quantities and a low-water cement ratio allow unhydrated cement in the mix to hydrate
(in the presence of water) and allow calcium from the cement to dissolve and then be
deposited as insoluble calcium carbonate which heals the crack.
506.
He explained that there were several factors that affected the time frame over which
this process takes place, which could vary between several weeks to several months, and
perhaps several years; and that liquid retaining structures remaining empty took longer to
autogenously heal. The reason for this is that crack width would occur from drying
shrinkage and then there was reduced free cement available for subsequent phases of
autogenous healing.

How does Xypex concentrate promote crack healing?
507.
It is a crystallising admixture which reacts easily with water forming a water insoluble
pore/crack blocking deposit thereby:
(i)
increasing resistance to water penetration as it forms part of the concrete matrix;
(ii)
significantly increases the rate of autogenous healing.
508.
He added that the use of Xypex in or on concrete in the water industry was standard
practice and he had been using it for the past 20 years as the first response to leaks and
that the Lowood STP would be the first project where Xypex was not to be used.

How do autogenous healed cracks perform from a durability perspective?
509.
He said that from a durability perspective autogenous healing afforded the greatest
level of protection from reinforcing corrosion.
510. He explained that the insoluble deposits in the cracks actively reduced the risk of
reinforcing corrosion, as CACO3 slightly increased the compressive strength of the
concrete and even though the pH of CACO3 [with a pH 9.4] was lower than CA(OH)2
[with a pH 12.4], this was not an issue in fine crack widths because CA(OH)2 dominated
the pH environment.
511. He added that the crystallised deposits need not necessarily extend through the full
thickness of the concrete to prevent leakage and afford long-term durability as they only
needed to resist the flow of water to achieve watertightness and limit the rate of corrosion
inducing chemicals reaching the reinforcing.
512. Whilst he disagreed that Xypex had the potential to seal 1 mm cracks; based on his
experience, Xypex could heal cracks as large as 0.4 mm using multiple coats applied over a
14 day period and that cracks less than 0.2 mm autogen0us healed with the assistance of
Xypex within 7 days.

Does the material used for crack repairs need to be flexible?
513. In answering this question, he said that this was only required when the reinforcing steel
had yielded, in which case cracks could open further in response to thermal loads and
shrinkage. He said that none of the cracks in this bioreactor contained yielded reinforcing
steel.
514. He said that concrete cracks associated with non-yielded reinforcing steel could be
remedied with an inflexible filler such as epoxy which reinstated the tensile capacity of the
parent concrete making it no different from the concrete.
515. He added that Xypex was also inflexible and whilst it may not have the tensile strength of
the parent concrete, the continual presence of the crystallising agent at the crack site
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assisted in promoting autogenous healing should the crack be subject to an additional
tensile strain.
516. He explained that it was generally recommended to install flexible fillers to accommodate
potential strains in yielded steel concrete cracks, but that to recommend it for non-yielded
concrete cracks was a marketing strategy which failed to recognise the structural
discontinuity and durability weakness introduced into the concrete mix using these
products.

What are the limitations or disadvantages of crack injection using a “semi-flexible” repair
material?
517. He stated that a flexible polyurethane grout had a low viscosity and relatively long working
time acted as a permanent crack sealant without contributing any strength to the system
and the injection method had a number of shortcomings:
(i)
the Normet TamPur 150 had a viscosity of 450 to 600MPa.s which was far too high for
that application, and even specialists applicators using polyurethane grouts with
viscosity is as low as 55 MPa only achieved 80% crack take-up in 0.2 mm cracks, and
after explaining the practicalities said that autogenous healing with its fine deposits
could easily obstruct the flow of polyurethane, and that it was difficult to successfully
inject cracks narrower than 0.2 mm;
(ii)
polyurethane injected cracks do not benefit effectively from autogenous healing, such
that if it was unsuccessful, Xypex could not be used for subsequent repairs leaving the
only option of re-injection or surface barrier treatment such as epoxy;
(iii)
injection packers needed to be drilled at relatively close centres and having to avoid
reinforcing meant that the drilling of packer holes was extremely time intensive, and
the packer holes typically become filled with polyurethane which potentially
presented an additional path for the durability of reinforcing to be compromised, if
they were not appropriately plugged.

What are the limitations, risks, or disadvantages of crack injection, particularly in the context
of injecting cracks which have already autogenously healed?
518. He stated it was impossible to inject cracks which have already autogenously healed.
Regarding Jacob’s specification requirements for epoxy injection of cracks > 0.2 mm (cited in the
question)
519. Mr Memory commented that this requirement applied to concrete generically and not to
water retaining structures, should be removed in future concrete specifications for water
retaining structures.

Regarding the superintendent’s letter of the 4 April 2019 (cited in the question). [This letter is
attachment JF 11 to Mr Farrell’s statement]
520.
Mr Memory responded by identifying several key technical and commercial matters
that require comment as follows:
(i)
the superintendent’s letter cited BS 8007, CIRIA guide 91 and C660, none of which
had been mandated or even referenced in TMS 1439, such that the respondent could
not have retrospective recourse to these publications when they all conflicted with AS
3735, which was the only requirement nominated in the project specifications;
(ii)
the crack width limits regarding flexure and early age cracking were contemplated
and generally misrepresented in the letter;
(iii)
when discussing crack injection remediation versus Xypex, the letter appeared to rely
upon advice which Mr Memory said was unfounded and technically flawed and was
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almost the opposite of his opinion and recommendation that he held in practising for
20+ years in the water industry;
he did agree that the cracks warranted remediation under clause 7.3 of AS 3735 and
also as a matter of industry standard practice.

His overall crack remediation conclusions and recommendations
521. The measured crack widths of 0.2 – 0.3 mm were not extreme by industry standards, and
whilst they were numerous, the overall situation was not alarming or serious, and is
another example of the tank with as built/as design crack control reinforcing that was
compliant with AS 3735, but insufficient to control cracking following his preferred design
target of 0.1 – 0.2 mm, and ideally less than 0.15 mm;
522.
The cracking regime would mostly be remedied by the application of Xypex to the
outside face whilst the tank was full. Given that it is now empty, he suggested Xypex
concentrate be locally applied to the inside face at crack locations;
523.
If some of the larger cracks (0.3 mm) failed to autogenously heal with the assistance
of Xypex, the suggested Xypex patch ‘n plug solution to be used;
524.
He promoted the use of Xypex as the best remedial solution because it formed a
resilient lifelong waterproof barrier that was compatible with the matrix and chemistry of
concrete and the same could not be said of crack injection systems or HDPE bandage
systems;
525.
Xypex had a lower chance of success if it was used after an injection method and been
used and failed, such that the injection method be used as a last resort after Xypex had
failed to achieve the desired outcome;
526.
Regarding crack filler material, it was only cracks containing yielded reinforcing steel
that warranted a flexible filler;
527.
Based on the observed/survey crack with on the bioreactor he did not consider any of
the cracks represented steel reinforcing that had yielded;
528.
For the non-yielded concrete cracks, it was his opinion that the filler material could
be inflexible provided that:
(i)
if there was an injection system then the filler material has tensile strength equal or
greater to that of the parent concrete such as most epoxy resins;
(ii)
for autogenously healed cracks, assisted with Xypex, and it is resilient by virtue of its
capacity to form new crystals should additional tensile strain be mobilised, meaning
that Xypex treated cracks offered long-term resilience;
529.
In his opinion the semiflexible TamPur 150 product would not seal the cracks because
they were typically too fine for this product to be effective based on first-hand experience
on another project, and that they were designed for larger active cracks where yielding had
occurred;
530.
He always recommended to only introduce non-cementitious products into a
concrete mix as a last resort, and flexible fillers as an absolute last resort and that it is far
more advisable to facilitate long lasting, resilient and responsive autogenous healing
processes in liquid retaining structures such as Xypex.
531. I am satisfied with the quality and logic of Mr Memory’s opinion and that he has extensive
experience in relation to water retaining structures, and that his development of his own
model to inhibit EATC cracking before the advent of CIRIA C 660, demonstrates his
extensive experience and proactive approach about this important topic.
532.
In attachment 1, Mr Memory provided 11 photographs taken of the tank on 31 May
2019.
533.
I have already noted that Mr Papworth did not engage with the June report, such
that if Mr Memory’s opinions remain uncontroverted after consideration of Mr Papworth
report which responded to Mr Memory’s November report, then I am likely to accept his
opinion evidence because it is reasoned and compelling.
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534.
The November report was the Structural Assessment of the Bioreactor and
Membrane Tank in Response to the Observed Concrete Cracking in response to 42
questions posed by the claimant’s solicitor under the following main headings:
Bioreactor tank
(i)
A. Bioreactor tanks – industry practice – 13 questions;
(ii)
B. The Lowood sewage treatment plant bioreactor tank – general – 3 questions;
(iii)
C. Compliance with standards – 2 questions;
(iv)
D. Compliance with project requirements and technical specifications – 2 questions;
(v)
E. Design life and fitness for purpose – 2 questions;
(vi)
F. Compliance with warranties – 2 questions;
(vii) G. Defective work and rectification – 2 questions;
(viii) H. Hydrostatic tests – 2 questions;
(ix)
I. Notice of suspension – 1 question;
Membrane Tank
(x)
A. Membrane tanks – industry practice – 5 questions;
(xi)
B. Compliance with standards – 2 questions;
(xii) C. Compliance with project requirements and technical specifications – 2 questions;
(xiii) D. Design life and fitness for purpose – 2 questions;
(xiv) E. Compliance with warranties – 2 questions.
535.
Having critically reviewed the June report, I have a reasonable appreciation of the
claimant’s position and the initial evidence provided by it in support of its position.
Because of the number of questions that the November report had to consider, as well as
the need to critically analyse Mr van Rooyen’s and Mr Papworth’s reports, it became
evident as I read these reports whilst I am writing this decision, that it will be too
inefficient to extract the answers to each relevant question in my analysis.
536.
I have decided that I need to capture the critical issues that require a finding, about
which in some cases there is a contest, and critically evaluate those contests in the
decision. Having closely reviewed the June report, I was confident that I had an
understanding of the technical issues associated with the submissions, such that going
through the claimant’s further expert reports in the same level of detail in this decision was
not necessary to make the requisite findings.
537.
However, insofar as the respondent’s evidence is concerned, I consider that it will be
necessary to analyse some of Mr Papworth’s critical answers to the questions to not only
get a correct a full appreciation of his evidence to critically compare it to that of the
claimant; but to also be in a position to evaluate whether it discharges the respondent’s
onus, should that be required.
538.
I read each of the reports to understand the technical issues. I remained focussed that
the claimant’s evidence needed to substantiate its case on the balance of probabilities, to
ensure that the analysis did not lose its way.
539.
As is apparent from paragraph [18.71] of the application, the claimant needs to
establish from its evidence that the bioreactor tank was not defective and fully compliant
with the contract, and any nonconformities were easily remedied and were typical during
construction, and not serious enough to constitute an “act, default or omission” of the
claimant.
540.
I have already made a preliminary finding from the June report, that the bioreactor
tank was not fit for its purpose, without rectification of the cracking.
541. At paragraph [29] of the November report, in answer to the question “Does the
appearance of cracks during construction of bioreactor tanks necessarily mean that these
tanks are not fit for purpose, or otherwise might reduce the design life of the bioreactor
tanks?” Mr Memory said that, the presence of concrete cracking did not necessarily mean
the tank was not fit for purpose nor did it imply a compromised design life, and that if the
EATC/dry shrinkage cracks were remediated there was essentially no argument to
suggest the structure was compromised.
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542.
It is open to infer that this means the tank was fit for purpose, providing the cracks
were rectified. The fitness for purpose issue, then becomes one of satisfactory repair which
will need consideration.
543.
This is a key passage to Mr Memory’s November report, and goes a long way to
demonstrate the claimant’s onus, because I am satisfied that he is a professional
engineering expert with experience in water structures. Surprisingly, Mr Papworth,
although he was invited to comment about various statements with which he disagreed, in
which he criticised Mr Memory’s November report; he did not engage with this critical
paragraph [29]. This may suggest that he did not disagree.
544.
At paragraph [59], in answer to the question, “do you regard the non-compliance as
material, or impacting the design life of the Lowood bioreactor tank, or making the Lowood
bioreactor tanks not fit for purpose”, Mr Memory said, “providing that all leaking cracks are
remediated and all cracks > 0.15 mm on non-hydrostatic walls are also remediated, I do not
regard the bioreactor as having a compromised design life nor that it be rendered not fit for
purpose.” Mr Papworth made no comment about Mr Memory’s paragraph [59] in his
report.
545.
In addition, at paragraph [66] in answer to the question, “Is the Lowood bioreactor
tank designed and built to be fit for purpose in the sewage treatment plant with the design
life of 100 years, Mr Memory answered, “Pending the remediation of the cracks (preferably
with Xypex) I see no reason why the tank is not fit for purpose.” Mr Papworth made no
comment about this paragraph [66] in his report either.
546.
Nevertheless, in this instance because of the importance of this issue, it is incumbent
upon me to critically evaluate the claimant’s evidence to discern the strength of it in
demonstrating its onus, because it may be that Mr Papworth’s answers to other questions
and his criticisms of Mr Memory’s November report will be sufficient to displace the
claimant’s evidence. Therefore, the strength of the claimant’s evidence needs to be
evaluated for such an important claim, because when the onus shifts, the strength of the
respondent’s evidence can be directly weighed against that of the claimant.
547.
To simply make a finding, based on no perceived contest to one paragraph of Mr
Memory’ November report in a claim for nearly $4million, in my view is not appropriate.
548.
The factual issues that the claimant needs to demonstrate that the tanks were fit for
their purpose:
(i)
as designed;
(ii)
as constructed with the cracks that have occurred being permitted by the contract;
(iii)
PROVIDING THAT the cracks could be rectified by:
1. autogenous self-healing;
2. the application of Xypex products, where required.
549.
If the claimant establishes these facts, after evaluation of all the expert evidence on
the balance of probabilities, consideration then needs to be given to the submissions that:
(i)
The suspension was therefore improper;
(ii)
alternatively, it was not necessary or reasonable for the superintendent to suspend
the work;
(iii)
alternatively, the suspension was unreasonably extended for months longer than
necessary.
550.
The current focus is on the factual issues.
As designed
551. The first issue is whether the tanks were fit for their purpose as designed.
552.
I have already found in the June report that Mr Memory stated that the N20–150
nominated reinforcing for crack control was compliant with AS 3735 and therefore the
project specification [paragraph 10 on page 6]. This was not controverted by the
respondent through Mr Papworth.
553.
I have also referred to paragraph [29] of Mr Memory’s November report where he
refutes that the tank is not fit for purpose if the EATC/dry shrinkage cracks are
remediated. This was not controverted by the respondent through Mr Papworth.
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554.
Mr van Rooyen’s report answered different questions, but it is his answers to the
questions regarding whether, the bioreactor and membrane tanks (as designed and
constructed) would achieve a minimum service life of 100 years that is most relevant under
this issue. I provide a brief summary of Mr van Rooyen’s report, after satisfying myself that
the is a person qualified to give an opinion, and then consider the as designed issue.
BG&E
555.
In reading the report of Greg van Rooyen, it is evident that he has demonstrable
expertise as a materials engineer with over 25 years’ experience in the construction
industry dealing directly with concrete, concrete manufacturing and remediation, as well
as assessments about durability in design.
556.
He is a registered professional engineer in Queensland, holds a Diploma in Advanced
Concrete Technology and a Master of Science. He has served and currently serves on
various Queensland committees of well-known organisations dealing with concrete,
including the Concrete Institute of Australia and the Cement Concrete and Aggregate
Australia.
557.
I am satisfied that he is qualified to provide an opinion about the cracking and its
remediation. He has a particular expertise in concrete materials, and I note from the
claimant’s solicitors’ instructions that he had visited the site on 24 January 2020 to perform
visual inspections of both tanks.
558.
He was briefed with concrete test reports, pour records, pre-pour inspections,
product data sheets, documentation regarding repairs, Mr Memory’s 2 reports, and
considerable correspondence between the parties.
559.
At paragraph 37 of his report, after having reviewed Jacob’s specification and
drawings, their detailed design calculations including documents as to how the 100-year life
was achieved, he said “Based on the assessment of the primary deterioration risk to which
the structures are exposed it is my opinion that the design as detailed would satisfy the
required 100 service life requirement. At paragraph [71] he makes the same comment about
the membrane tank.
560.
It is apposite to also comment that Mr van Rooyen said he had reviewed the
calculations carried out by Jacobs [26], and he found the designed to be satisfactory, and
Mr Papworth asserted that Jacobs had made errors in their calculations, and yet did not
raise his disagreement with Mr van Rooyen’s report about calculations.
561. I am satisfied that Mr van Rooyen independently supports Mr Memory’s opinion that the
tanks as designed are fit for their purpose.
562.
Accordingly, I am satisfied on the evidence of both experts that there is strong
evidence supporting the claimant’s claim that the design was fit for its purpose,
such that the onus shifts to the respondent to displace this presumption.
As constructed with the cracks
563.
Mr Memory does not directly deal with this as an issue in his June report, as the
questions posed to him related to design and then the use of Xypex.
564.
In the November report, however, he was asked about the emergence of cracks
during construction in the brief to him including questions 5, 6, 9, 17, 25, and 26, and his
answers were:
(i)
question 5 - [paragraph 15] - it was normal for concrete tanks to exhibit concrete
cracking;
(ii)
question 6 – [paragraph 16] - the repair method for the EATC or shrinkage cracks
depended on the crack width and he then provided a table of what he suggested was
industry practice;
(iii)
question 9 – [paragraph 29] - the presence of concrete cracks did not mean the tank
was not fit for purpose;
(iv)
question 17 – [paragraph 50]- the observed cracks were very predictable without the
need to speculate about construction quality;

Chris Lenz

Page 67 of 145

Adj no. 738754 Broadspectrum (Australia) Pty Ltd v Central SEQ Distributor - Retailer Authority

10 May 2020

(v)

questions 25 and 26 – [paragraphs 81 and 83] - the bony concrete was defective work
and the cold joints warranted remediation, and the visible seepage during the
hydrostatic test was arguably a defect that warranted remediation. The cracks
themselves, were not necessary defective given the technical specification effectively
permitted the peak crack width of 0.3 mm, given the specified 0.15 mm mean crack
width design requirement.
565.
Mr van Rooyen dealt with the construction considerations by reference to the
concrete mix design, the concrete test data and the construction records, and at paragraph
[41] said that, “Other the impact of the cracks on the service life of the structure, there are no
further concerns with the ability of the concrete to achieve the required service life. The
impact of the cracking is considered in further detail below.”
566.
At paragraph [49] under his heading 2.4.2 “The impact of cracking on service life”
he said that, “It is therefore expected that cracking up to 0.3 mm would not be a concern with
regard to the serviceability of the structure, however a lower bound applies to provide
serviceability to a watertight structure through autogenous healing.”
567.
Accordingly, I am satisfied on the evidence of both experts that there is strong
evidence supporting the claimant’s claim that the as-constructed tanks were fit for
purpose with the cracking, such that the onus shifts to the respondent to displace
this presumption.
Further issues associated with cracking
568.
It is important to explore Mr van Rooyen’s report regarding the cracking phenomena
under his heading 2.4.2, so that the benefit of his expertise is outlined in the decision
about which a finding needs to be made.
569.
He confirmed that AS 3735 did not specify crack widths and provide limitations on
steel stress [paragraph 43] and referred to Mr Memory’s November report that a mean
crack width of 0.15 mm was appropriate for both tanks.
570.
Apart from this reference to Mr Memory, the rest of his report relies on his own
opinion by reference to other standards. He comprehensively considered a series of
standards regarding crack width including EN 1992, CIRA C766 (the revised version of
C660), and extracted figure 2.3 from C766 which dealt with pressure gradients.
571. His very useful commentary [46] that cracking narrows from the surface towards the
reinforcement, and then referred to figure 2.3 which demonstrated that crack widths were
expected to autogenously heal based on the pressure gradient and degree of movement of
the crack. He stated that the pressure gradient of the tanks was in the order of 13. He
identified that the nature of the cracking being EATC, it was not expected to have
movement, such that it was anticipated that cracking up to 0.2 mm will autogenously heal
[47].
572.
At paragraph [48] he stated that the crack mapping of the bioreactor tank indicated a
cracking in the range 0.1 mm to 0.25 mm with an average of measurable cracks below 0.15
mm, and that cracking of 0.25 mm in width had shown evidence of autogenous healing
from his site inspection of 24 January 2020.
573.
At paragraph [49] he said that cracking up 2.3 mm would not be of concern regarding
the serviceability of the structure, but a lower bound applied to provide serviceability to a
watertight structure through autogenous healing.
574.
In so far as the role of autogenous healing was concerned at paragraphs [50] through
to [52] he explained that the process only took place in the presence of moisture and could
take several weeks to months to seal the cracking.
575.
He referred to studies where crack widths of 0.2 mm do not usually lead to any
progressive corrosion of the steel, but it was dependent on concrete thickness cover and
exposure conditions. He referred to another author who stated that in crack widths smaller
than 0.4 to 0.5 mm, the precipitation of reaction products could effectively clog up the
crack and inhibit corrosion before any damage occurred.
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576.
He then, at paragraph [52] provided the opinion that were the concrete
allowed to autogenously heal, without intervention, the required 100-year service
life would have been achieved.
Xypex products
577.
Under heading 3, in answer to the question, “Had Broadspectrum been permitted to
carry out its proposed remediation methodology, being the application of Xypex products…),
would the bioreactor tank have achieved a minimum service life of 100 years, he answered by
reference to Xypex concentrate for cracks equal or less to 0.2 mm and Xypex Patch ‘n Plug
for cracks identified at 0.3 mm.
578.
At paragraph [57] he said that the addition of Xypex concentrate would aid in
autogenous healing such of the 100-year service life would be maintained, and that
regarding Xypex Patch ‘n Plug which he had analysed; at paragraph [61] that if the repairs
were appropriately undertaken in accordance with the manufacturers requirements, the
service life of 100 years would be maintained.
579.
He expressed the same opinion regarding epoxy resin remedial works at paragraph
[65] but insofar as the appropriateness of epoxy resin injection was concerned, said that
with the low environmental exposure risk of the structure and its propensity to
autogenously heal that repair may not be necessary [66]. He added several considerations
about this type of repair and some of the difficulties that could arise.
580.
At paragraph [57], he expressed his opinion that epoxy resin injection was not the
most appropriate repair method.
581. As mentioned above, his answer to membrane tank durability and repairs essentially
mirrored that of the bioreactor tank
582.
I have therefore canvassed Mr van Rooyen’s opinions about autogenous healing and
Xypex.
583.
Mr Memory’s June report, particularly at paragraph 14 on page 11 said that in
principle he promoted the use Xypex as the best solution because it formed a resilient
lifelong waterproof barrier that was compatible with the matrix and chemistry of concrete,
and the same could not be said for any form of crack injection system or HDPE bandage.
584.
In his November report, Mr Memory said [17] that cracks less than 0.15 mm would
not require any remediation, and that cracks up 0.2 mm wide could be left to self-heal, but
that Xypex concentrate could be applied to accelerate the autogenous healing process, and
that Xypex Patch ‘n Plug could repair cracks wider than 0.25 to 0.3 mm as it had proven
industry success and reinstated the concrete durability.
585.
At paragraph [79], Mr Memory recommended that cracks > 0.15 mm but <0.2 mm the
treated with Xypex concentrate, cracks > 0.2 mm may be treated with Xypex concentrate
all Xypex Patch ‘n Plug with the ultimate requirement being no visible leakage during the
hydrostatic test and that cracks > 0.2 mm would have a better healing success rate if Xypex
patch plug was used in the first instance, and at [80] he said he believed these remedies
would render the tank fit for purpose.
586.
His answers for the membrane tank essentially echoed those for the bioreactor tank.
587.
Having regard therefore to Mr Memory’s 2 reports and Mr van Rooyen’s
report, I am satisfied that the claimant has demonstrated that the cracks could be
rectified by autogenous self-healing and the application of Xypex products, where
required such that the onus of proof of evidence now shifts to the respondent.
Respondent’s expert evidence
588.
Mr Papworth provided a report dated 5 March 2020 in which he engaged with Mr
Memory’s November report and Mr Van Rooyen’s report. As I said earlier, he was given
the June report, however, nowhere did he engage with Mr Memory’s opinion evidence
contained in that report.
589.
He was quite properly (with respect) requested by the respondent’s solicitor in
question 5 part 1 as follows: “Is there any other aspect of the reports of Mr Memory or Mr
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van Rooyen that you consider needs to be addressed that has not already been addressed in
your answers to previous questions? If so, please provide your response.
590.
He had not commented elsewhere about the June report, nor did he provide any
comments about the June report in response to this question.
591. It may be able to draw the inference therefore, that Mr Papworth did not disagree with Mr
Memory’s opinion evidence in that report, unless of course Mr Memory’s evidence in the
June report was also covered in the November report, about which Mr Papworth may
have disagreed. That is why a fuller analysis of Mr Papworth’s report is necessary.
592.
Having read Mr Papworth’s CV and the extensive list of publications and
presentations that he has made, I am satisfied that he is qualified to provide an opinion
about the concrete cracking. I note that this experience is in concrete technology, research
and repair; not in the design and construction of liquid retaining structures, and that he
has a Bachelor of Engineering, but no demonstrated professional engineering experience.
593.
Mr Papworth referred to his site visit on 26 September 2019 in which he said he
verified various aspects in relation to the cracking, and then identified his next instructions
were given on 18 February 2020 from the respondent and a letter dated 24 February 2020
from the respondent’s solicitor.
594.
He indicated that he referenced AS 3735, CIRIA C660 and CIRIA C766 in preparing
the report which answered 5 questions posed by the respondent’s solicitor:
(i)
have there been no intervention, would you the bioreactor tank (as designed and
constructed) have achieved the minimum service life of 100 years, and there were four
sub-questions within this question? I call this the “design question”.
(ii)
would the application of Xypex products to the bioreactor tank, in the manner
proposed by the claimant (in its proposal dated 20 May 2019) have achieved a
minimum service life of 100 years and there were two sub- questions? I call this the
“Xypex question”.
(iii)
if the claimant carried out the remediation methodology nominated in the notice of
direction dated 14 February 2020, being the injection of epoxy resin TamRez 210 with
crack with greater than or equal to 0.15 mm), will the bioreactor tank achieve a
minimum service life of 100 years and is the injection of epoxy resin the most
appropriate approach? I call this the “epoxy question”.
(iv)
To what extent, if any, does your response to the above questions differ when
considered in respect of the Membrane Tank? I call this the “membrane question.”
(v)
Is there any other aspect of the reports of Mr Memory or Mr van Rooyen that you
consider need to be addressed that have not already been addressed? I call this the
“other questions”.
595.
Before outlining in detail the issues that need to be covered in reviewing the report in
making the decision, I twice read through his report to develop an understanding of the
issues he wished to address and must generally comment on this report before considering
his answers in detail.
596.
These comments demonstrate my caution as to the appropriate weight to attach to
this report for the following reasons:
(i)
his reference to AS 3735, CIRIA C660 and CIRIA C766, and particularly the CIRIA
standards in my view diminished the weight to which I could attach to the report,
because those standards were not referenced by, nor did they form part of the
contract documents;
(ii)
I appreciate that, in part, he was responding to the expert report of Mr van Rooyen
who had referred to both those standards, in which he legitimately could take issue,
and his arguments will be evaluated in the decision;
(iii)
however, at paragraph 2.3.1 of his report you he stated, “In this case the designer,
Jacobs correctly decided to check reinforcement requirements to CIRIA C660, but the
calculations were not correct and inadequate reinforcement was specified. The
consequence of Jacobs calculation error was that its calculations indicated that the
reinforcement design would control crack widths to 0.14 mm maximum (i.e.
acceptable). Had the calculations been undertaken correctly though, Jacobs would have
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seen the reinforcement was only likely to control crack widths to 0.24 mm maximum
(unacceptable). I define design crack width acceptability by criteria given in CIRIA
C660 and by the widths AS 3735 say the simple approach given for reinforcement design
should provide.”
(iv)
I note the respondent made a submission in paragraph [332(e)] regarding paragraph
[37] of the statutory declaration of Jonathan Farrell, about an assessment carried out
by Mr Kalsi reviewing the claimant’s structural drawings and “having concerns
regarding the design regarding sufficient crack control reinforcement for
construction stresses, thermal stresses and restraint stresses as well as issues
regarding the construction methodology etc”. I am unable to find any reference to
calculations, erroneous or otherwise, in that extract of Mr Farrell’s statutory
declaration. I understand that Mr Papworth was briefed with the claimant’s expert
reports, and they may have included the extensive documents provided to the
claimant’s experts for their reports, but that is unclear. Mr Papworth did not identify
the source of this allegation, and in my view, it was necessary to lay the foundation
for his positive assertion regarding erroneous calculations;
(v)
it is also unclear where Mr Papworth obtained evidence of Jacobs checking the
reinforcement requirements with CIRIA C660, as the letter engaging him:
1. attached the claimant’s experts’ reports,
2. the superintendent’s direction dated 14 Fairbury 2020, and
3. documents relating to recent core samples;
(vi)
As I have said, it may be that he received all the briefing documents given to the
claimant’s experts, but to have read all those supporting ,materials and to critically
evaluate the opinions of 3 expert reports, and advance those of his own in providing
his report within 10 days of having been briefed, is unlikely in my view. In any event,
there was no evidence of a contractual requirement for Jacobs to check the
reinforcement requirements with CIRIA C660. I accept that there is evidence that
they did so, but as I have found, they were not contractually obliged to do so;
(vii) in addition, there was no evidence that the design crack width acceptability was
governed by criteria given in CIRIA C660;
(viii) furthermore, at paragraph 2.4.4 (c) he refers to the, “appropriate design crack width in
CIRIA C660, the version available at the time of design)”, and (e) in which he says,
“this allowance for static cracks was not in the version of CIRIA C660 available to
Jacobs at the time of preparing the design.”
(ix)
even if there was evidence that CIRIA C660 was available to Jacobs; there is no
evidence or submissions to suggest that Jacob’s design had to take CIRIA C660 into
account in complying with the contract;
(x)
he made extensive references to Edvardsen C, 1999, in paragraphs [2.4.4], [2.5.3],
[2.6], [2.14.2], and although he referenced the article, it was not provided as an
attachment to the report, which made it impossible for me to consider it in the short
timeframe available in adjudication upon which to make any findings;
(xi)
it was only in paragraph [2.6] when citing the research of Edvardsen C, did he refer to
his own experience of crack investigations, which suggests to me that otherwise he
was relying upon Edvardsen C as the basis for some explanations and opinions, to
which I can attribute no weight. Expert opinion evidence may be received as fact
because the deponent has a special skill in a special area, but it is inappropriate in my
view for an expert to reference another paper, (which was not attached), and then use
it as the basis of their opinion;
(xii) he also stated that the bioreactor was a level 4 structure in terms of importance [2.14]
and then at paragraph [2.22.11] he advised that he was not aware of the respondent’s
acceptance of it being a level 3 classification.
597.
For the reasons stated above, I had concerns about some of the foundations upon
which the report was based and I will need to be very careful about the appropriate weight
to attach to the evidence in it.
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598.
In addition, at paragraph [2.22.1] he refers to Mr Memory’s table provided in
paragraph 16 of the November report which Mr Memory said was typical industry
practice; not only did he disagree with Mr Memory, but stated, “In my opinion it shows a
lack of engineering judgement”.
599.
With the greatest respect, such a comment does not assist an adjudicator in making
any finding, and certainly did not persuade me that Mr Memory, whom I have found was
eminently qualified, and a registered professional engineer, lacked engineering judgement.
600.
I note that Mr Papworth does not appear to have been registered as an engineer,
although he was a member of the Australian and UK Engineering Institutes up to 1998, but
that does not prove registration as a professional engineer. His expertise in concrete is
clearly demonstrated in his CV, and he has a civil engineering degree, but nothing in the
CV suggests professional engineering status, which may be influential in more closely
analysing the merits of his report where he proffers an engineering opinion.
601.
Why this may be important is that in my view in evaluating the experts’ reports in
light of the design issues raised; professional engineering, requires the application of
reasoned judgement in dealing with problems, and in this case with design requirements,
where skill and experience is applied to achieve the required contractual outcome.
602.
To illustrate this principle, I refer to Mr Memory’s statement, at paragraph [28] in the
November report where he answered the question, “Is a Strand 7 Structural Model
required to determine whether a Bioreactor Tank is fit for purpose?
603.
He said that although this Strand 7 package uses numerical modelling known as finite
element analysis/modelling technique (FEA or FEM), and was used by his firm; it was in no
way mandatory to ensure a design is fit for purpose, because many tanks historically have
been designed without any FEA software. He emphasised that a competent and
experienced design engineer using Excel and classical methods could probably create a
superior design relative to a less competent engineer using Strand 7, such that the degree
to which a design is fit for purpose is governed by the designer, and not the software.
604.
By inference, one can infer that engineering judgment is a critical ingredient, and this
was also demonstrated by Mr Memory explaining that Jacobs had increased the steel
reinforcing to resist cracking 30% above what AS 3735 required. This demonstrated
professional engineering judgment in not slavishly following a standard.
605.
I now turn to Mr Papworth’s answers to the questions posed by the respondent’s
solicitors.
The design question
606.
In paragraph [2.2] he stated that, without rectification of the cracks, the bioreactor
tank would not be fit for purpose. Given that Mr Memory had already conceded that issue
in the June report, as well as the November report, about which I have already made a
finding, this statement can be accepted. The report went on to canvass the problems with
the bioreactor as follows, all of which was based on the cracks not being rectified,
which is not the case brought by the claimant:
(i)
aesthetics - it stated that the leaking tank failed the aesthetics requirements for a
class 2 finish. Apart from the fact that the leaks were required to be rectified, in my
view those leaks appeared to be in the bottom part of the tank, which according to
the evidence was to be buried, so that this issue does not appear to be live;
(ii)
leakage -:
1. the high of effluent could lead to severe environmental contamination;
2. deterioration by leaching of calcium ions from the body of the concrete and
evaporative concentration of the external tank face leading to a low concrete
resistivity and a low pH in the crack with the following consequences:
a. leaching of calcium hydroxide leading to increased porosity, loss of
strength and reduced resistance to corrosion along the face of the
cracks;
b. evaporative concentration with effluent running over the external
first concrete and then evaporating leave the salts on the concrete
Chris Lenz

Page 72 of 145

Adj no. 738754 Broadspectrum (Australia) Pty Ltd v Central SEQ Distributor - Retailer Authority

10 May 2020

surface which can mix with calcium carbonate which confusing to
reinforcement and cause corrosion;
c. the potential for low pH in a leaking crack which adversely affects
the environment for reinforcement which is protected by a high pH
in the concrete. In wide cracks he stated the combination of low
resistivity to moisture in the high cathode to anode ratio could lead
to very rapid corrosion
607.
all these issues identified are premised on the cracks not being rectified, which, as I
say is not the case brought by the claimant, so there is no need to make a finding on them.
608.
In answer to the question about limitations or issues with the bioreactor tank as
designed and constructed, he answered in paragraph 2.3 as follows:
(i)
crack width control – the tank should have been designed to limit crack widths such
that they would self-heal and that Australian codes (AS 3600, AS 1375) provided
simple design rules, but their use did not always adequately control cracking. He
referred to a commentary to AS 3735 C 3.2.3 which referred to the possibility of higher
values of reinforcement for thick sections or extremely hot climates than those given
in table 3.1 (which he extracted in paragraph [2.4. 4]). In those circumstances design
advice was given by BS 8007 and then referred to AS 1375 again, which he said was
not kept up-to-date, but that the BS 8007 approach had been updated and contained
in CIAIRA C660 (at the time of the design). He then went on to criticise Jacobs’
calculation errors, and finally commented that he defined the design crack width
acceptability being governed by criteria given in CIRIA C660
(ii)
I have already made comment about his criticism of Jacobs alleged calculation errors
about which I can make no finding because there is no evidence to support it. In
addition, he has not demonstrated that the contract specified the design crack width
criteria given in CIRIA C660.
(iii)
I understand that was his opinion about acceptable crack width, but it needed to be
considered in light of the claimant’s contractual obligations, and he makes no
connection between AS 3735 and CIRIA C660 to demonstrate that the latter was a
requirement of AS 3735. It does not appear that he was briefed with the contract
documents (having referred to both the respondent’s letter to him and that of the
respondent’s solicitors), and he was merely asked to comment on the claimant’s
expert reports, such that the significance of what the claimant was contractually
obliged to follow in its design obligations did not form part of his opinion. He found
the design to be deficient according to his own and other standards, but not in
accordance with the claimant’s contractual obligations, which is the issue in this
adjudication.
(iv)
Accordingly, I am unable to find that the design crack widths were governed by
CIRIA C660, nor as I said can I find that there were any calculation design errors by
Jacobs. I have already commented that Mr van Rooyen and reviewed Jacobs’
calculations and found the design to fit for purpose.
(v)
Leakage -he identified that leaks had occurred after the water test and referred to
Jacobson’s concrete specification, which he said was appropriate in the
circumstances, so there is no need to make any finding on this observation because it
is clear that leaks need to be repaired.
609.
In answer to the question about whether the design of the bioreactor complied with AS
3735, having regard to specific sections of Mr Memory’s and Mr Van Rooyen’s reports, he
answered in paragraphs 2.4 as follows:
610.
From a durability perspective, the design was compliant with AS 3735 in some
respects but not others in that:
(i)
the increased cover by Jacobs allowed for a 100-year design life rather than 50 years as
prescribe by AS 3735, so he agreed with Mr Memory;
(ii)
he disagreed with Mr Memory’s paragraph [76] comment that by the provision of 30%
more steel than required by AS 3735 for the control of crack widths by steel stress
limits meant that the requirements of AS 3735 had been met. He agreed that they met
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the steel stress limits but had failed to adequately address crack control by not
following the commentary to AS 3735, and he referred back to his paragraph 2.3.1
comments.
611. It is appropriate for me to carefully consider this evidence about which I need to make a
finding, because otherwise these important considerations could be “lost in the wash”.
612. I have already commented that I have not been provided with AS 3735 and the CIRIA C660
publication, but that my duty was to decide not to inquire. Mr Papworth had earlier
extracted some of the commentary on AS 3735 C 3.2.3 which provided, “For thick sections
or extremely hot climates, with a high cement content, higher values (of reinforcement for
crack control) may be required in those given in table 3.1…” That is the only part of AS 3735
that the respondent provided to me, and I note the comment “may be required.” To my
mind this attracts engineering judgement which Jacobs needed to apply.
613. I refer to the evidence of the claimant in attachments NC20 and NC21 respectively to Mr
Campbell statutory declaration responding to the respondent’s letter dated 13 November
2018 [NC18]. NC18 referred to the supplement to AS 3735 defining crack width for
continuously submerged tension state cracks as 0.1 mm, and then for flexure (0.15 mm)
and intermittent wetting and drying (0.1 mm). Whilst the respondent did not expressly
refer to table 3.1 which was extracted in paragraph [2.4.4] of Mr Papworth’s report, those
crack widths are contained within that table to which Mr Papworth referred.
614.
In NC20 the claimant responded (supported by its RPEQ Jacob in NC21) stating that
these crack widths related to tension and flexure for Group A in-service loads, whereas the
mean crack with early thermal crack prediction is 0.15 mm according to section 3.2.2 of AS
3735. Furthermore, in response to the allegation that the defects identified do not achieve
the allowable crack with limits in the supplement to AS 3735, the claimant, again
supported by its RPEQ Jacob in NC21 responded by saying that, “The supplement to AS 3735
section C3.2 .2 states, ‘…That’s owing to the large number of factors and their highly variable
nature, it is difficult to evaluate precisely the amount of enforcement required. The values
specified in 3.2.2(b) have been evaluated using the provisions of Appendix, Ref.1 with
modifications to suit Australian conditions (Ref.2) and assumed mean crack width of 0.15
mm’.”
615. Mr Papworth then said that the commentary noted that where any of those conditions
apply, design advice was given in BS8007, “Design of concrete structures for returning
aqueous liquids” and then said that AS 1375 was an old standard was not up-to-date (?) and
that BS8007 had been updated and contained in CIRIA C660. It is not entirely clear to me
what is meant by this, but I have already found that there is no evidence that CIRIA C660
was a design contractual requirement.
616.
This leaves Mr Papworth reference to table 3.1 which he had extracted, and in
paragraph [2.4.4] when referring to Mr van Rooyen’s report, he referred and extracted the
table 3.1 and said that a mean crack width of 0.1 mm should have been used (rather than
the 0.15 mm referred to by Mr Van Rooyen which was based on Mr Memory’s November
report), because the immersed face was the critical one, with a predominant stress state
for concrete cracked due thermal contraction and drying shrinkage was tension.
617. Mr Papworth did not engage with the June report about this important crack width.
Where Mr Memory stated under the heading “Compliance to AS 3735 – minimum
requirements”, at paragraph 1, Mr Memory said that this width was the average of
0.15mm.
618.
This was then restated in paragraph [25] of the November report in which Mr
Memory said, “Unfortunately, the design requirements for AS 3735…are predicated on a
mean crack with limit of 0.15 mm.” This time Mr Papworth disagreed, and at paragraph
2.22.7 said that mean crack width should be 0.1mm and that he believed 0.15mm was for
flexural cracks.
619.
Mr Van Rooyen’s report was based on what Mr Memory had stated was the
appropriate mean crack width for AS 3735, with which he expressed no disagreement. In
my view if he had misgivings about this dimension, as a professional, he would have stated
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that in his report. Therefore, I am satisfied that Mr Van Rooyen agreed that 0.15 mm mean
crack width was appropriate
620.
To my mind, as far back as 5 December 2018, the claimant supported by its design
engineer, had explained that the mean crack width of 0.15 mm was appropriate having
regard to the supplement to AS 3735. It dispelled the notion that the 0.1 mm tension crack
was the governing factor (which is what Mr Papworth referred to in his reference to table
3.1), by emphasising that the mean crack width early thermal crack prediction was 0.15 mm
according to section 3.2.2 of AS 3735.
621. I find that the design engineer Jacobs, a registered professional engineer, has clearly
explained the basis of the design for EATC cracking to be a mean crack width of 0.15 mm.
This dimension was supported by both Mr Memory and Mr van Rooyen, who were also
professional engineers. This is a matter for professi0nal engineering judgement.
622.
Mr Papworth’s reference to a table 3.1 dimension that tension was the governing
factor, which the claimant and Jacobs said (in 5 December 2018) related to tension and
flexure for group A in-service loads, and not EATC, suggests that Mr Papworth must have
given no consideration to the other AS 3735 requirements in the supplement. He is not a
professional engineer, and I appreciate that Jacobs had to consider a whole series of a large
number of factors and their highly variable nature in designing for this cracking as
outlined in the supplement to AS 3735, to which I have referred.
623.
Accordingly, on balance, I am satisfied AS 3735 required a mean crack width of 0.15
mm, and not 0.1 mm identified by Mr Papworth.
624.
This means I find that the design complied with AS 3735 regarding the mean
crack with for EATC, which was the design condition required under the contract.
625.
Mr Papworth then continued in paragraph 2.4 to comment on Mr Van Rooyen’s
report in which he:
(i)
agreed with paragraph [45] of Mr Van Rooyen that CIRIA C766 with crack width
limits between 0.05 mm to 0.2 mm for serviceability in water retaining structures.
However, I find this is not a standard to which the claimant was contractually bound;
(ii)
agreed that for the maximum crack width of 0.2 mm, could be assumed that the
cracks would be static, but he did not agree with this proposed relaxation. He said
this allowance was not in the version of CIRIA C660 available to Jacobs at the time. I
have already found that adherence to CIRIA C660 was not a contractual requirement.
Mr Papworth referred to Edvardsen stating that relaxation should not be allowed, and
I have already said that reference to another report as the basis of an expert’s opinion
is not acceptable, so I cannot accept what Mr Papworth says, so I accept Mr Van
Rooyen’s relaxation because the cracks would be static;
(iii)
He considered Mr Van Rooyen’s opinion [48] from the crack mapping undertaken on
the tank (which I find is that carried out by Mr Powell on 28 November 2018 and
provided in NC20) showed cracking in the range 0.1 mm to 0.25 mm with an average
measurable cracks at below 0.15 mm, and he said assumed that they were the average
crack width. Mr Van Rooyen had said these were average crack width, so I did not
understand the need for Mr Papworth’s assumption. It is important to make a
finding from the crack mapping (because it is not controverted by the
respondent) that the cracks actually measured, ranged from 0.1 mm to 0.25
mm, with an average of 0.15 mm;
(iv)
Mr Papworth then asserted that most cracks would be over the C660 design crack
width limit of 0.16 mm at the base. This is the dimension that he had plotted on his
figure 1 (see below), but I do not find that this is the limit to which the claimant was
bound, because C660 was not a contractual requirement;
(v)
He refers to figure 1, which is similar to Mr van Rooyen’s figure 2.3 (on page 11 of his
report) which plots pressure gradient against limiting crack width. He performed the
pressure gradient calculation in the table as 12.5 and plotted the crack width on the
graft to be 0.16mm at the base of the wall. As I said this was a standard to which the
claimant was not bound in the contract;
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he took issue with Mr van Rooyen’s comment that cracking of 0.25 mm in width
showed evidence of autogenous healing from his site visit of 24 January 2020 because
it was not clear whether it is one or many and had cited no quantifiable evidence in
support of this comment. I accept Mr Papworth’s reservations about this comment.
626.
Mr Papworth then explained autogenous healing in answer to the question whether
the cracks would have autogenously healed without intervention and the tank not being
drained on 8 February 2019. He answered as follows:
(i)
“some of the finer cracks are likely to have self-healed and flow through wider cracks
may have slowed(sic), but it is unlikely all cracks would have self-healed.” I find the
sentence difficult to follow but assume that in his opinion the wider cracks may have
slowed but not all cracks would have healed. He provides no explanation what he
meant by finer cracks and wider cracks which makes it difficult to understand;
(ii)
he explained the mechanism of autogenously healing [2.5.1] to [2.5.2] which is
noncontentious because it is consistent with what Mr Memory had explained.
However, he went on [2.5.3] to refer to Edvardsen again and extracted figure 4 in
which a chart of self-healing under a pressure gradient was plotted, presumably from
Edvardsen’s research;
(iii)
Given that I am not prepared to accept his reference to Edvardsen which was never
provided, and that his opinion has to be founded upon it and not from his own
experience, it would be unsafe to make any finding in support of what Mr Papworth
stated. This is particularly the case with his explanation of having to extrapolate
between a pressure gradient of 6.25 and 25 respectively (from Edvardsen’s research)
to conclude that 35 – 40% of all 0.2 mm mean crack widths would be expected to heal
in a couple of months. The foundation for this calculation and conclusion has not
been established;
(iv)
I cannot accept as evidence for the reasons already stated, and in the absence of his
own professional opinion, and without objective or scientific evidence to demonstrate
that his extrapolation is valid, it would be extremely unsafe to accept his estimate of
time for autogenous healing to occur;
(v)
at paragraph [2.5.5] he referred to many cracks being in excess of 0.2 mm, and many
around 0.2 mm which explained the lack of healing of the bioreactor. The basis upon
which he made this prediction is entirely unclear because he does not say where he
found cracks that had not healed, and on which data he ventured this opinion.
(vi)
He was only given and commented on the claimant’s expert reports and the two
statutory declarations referred to above, and there is no evidence he was provided
with the crack mapping, nor of any photographs on which to base this assessment. If
it was based upon his observations on 26 September 2019, he could have said so, but
he made no reference to those observations;
(vii) I am unable to accept his assessment that existence of many cracks explained the lack
of healing of the bioreactor, particularly when the question asked of him was, “Do you
consider it likely that the cracks observed in the bioreactor would have autogenously
healed, without any intervention, had the hydrotest not been drained on 8 February
2019? With respect, he seems to have ignored the fact that the tank was drained, such
that autogenous healing would have slowed down considerably. That was precisely
the question he asked Mr Campbell at the site visit, which was a sensible question
because autogenous healing requires the presence of moisture, which had been
removed by the draining of the tank. I do not find that the respondent has provided
any cogent evidence of the likely time taken for autogenous healing to be completed;
(viii) at paragraph [2.6] he referred to the question, “If your answer to the above questions is
yes, in your opinion how long would the hydrotest water have been required to have
been left in the tank to achieve autogenous healing?” Given that he answered this
question, it is safe to assume that he answered yes to the previous question whether
the cracks would have autogenously healed without intervention. However, he may
have thought he had to answer the question anyway;
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He referred to Edvardsen’s research again, however, he also referred to his own
experience that he believed that many cracks may never self-heal, but then referred
again to Edvardsen’ research and that of Savija, which was also not provided.
(x)
He said overall that self-healing of cracks was difficult to predict, and that at some
time self-healing had to stop and an investigation and repairs undertaken. He added
that whilst it may be acceptable to allow leakage of water for a year, it interfered with
the critical path and was unlikely to make commercial sense to leave the structure to
self-heal rather than repair.
(xi)
There is no evidence that Mr Papworth had any construction experience to be able to
venture an opinion regarding critical paths and commercial sense, so I cannot accept
this opinion. He added that crack width and pressure gradient were good indicators
of likely self-healing but that there were other factors that were yet to be understood,
such that a judgement had to be made when to stop waiting for self-healing to occur.
(xii) I have already considered his opinion regarding crack width and pressure gradient
and found that I could not accept this evidence because the crack width criteria and
pressure gradient analysis were based on documents to which the claimant was not
contractually obliged to adhere.
(xiii) At paragraph [2.7] he was asked, “Without any intervention, that is without
rectification, what impact with the cracking observed in the bioreactor tank have on the
hundred-year design life of the structure if any?” He answered and said it was not
possible to be conclusive on what specifically would occur as many cracks do not selfheal, and in that event they will continuously leak. Given that there is no evidence to
suggest that the claimant was refusing rectification, the question is essentially moot,
about which I need make no finding.
627.
After this exhaustive, but necessary review of Mr Papworth’s evidence
regarding the design and cracking of the tanks, I am of the view that the
respondent did not provide sufficient cogent evidence to displace the presumption
from the claimant’s evidence that:
(i)
the tanks were fit for their purpose as designed and constructed;
(ii)
with the cracking in the tanks caused by EATC falling within the allowable
contractual requirements;
(iii)
many of which would have self-healed by the autogenous process if the tank
had not been emptied;
(iv)
with the proviso that cracks that did not self-heal having to be rectified using
the Xypex products.
628.
I now need to consider Mr Papworth’s evidence in his report regarding Xypex.
629.
However, this is suitable time to review Mr Papworth’s evidence of his visit on 26
September 2019 which was given by Mr Powell and Mr Campbell.
Response to Mr Powell
630.
At paragraph [8] he denied that he had used the words fraying for the cracks, but that
the word was fretting. I do not consider that the difference in the word used for this
phenomenon is material and can accept the word fretting as being correct.
631. He then went on to say that his measurement in the same area may be different to that of
Mr Powell, but that did not mean that Mr Powell’s measurement was incorrect.
632.
I do not quite understand this comment because Mr Powell had said that the crack
measured by Mr Papworth was the same crack that Mr Powell had measured earlier, and
that essentially the actual true measurement of the crack, when using Mr Papworth’s
measurement device was 0.075 mm, compared to a surface measurement of 0.15 mm (as
measured by Mr Powell) and 0.16 mm as measured by Mr Papworth.
633.
I am satisfied that Mr Papworth’s device was able to measure the true crack width,
and that it could be half the width measured on the surface.
634.
I appreciate that Mr Papworth said [6] that he was not conducting crack mapping,
which is what Mr Powell said Mr Papworth was doing. What was somewhat troubling was
his comment that, “I understood from my conversations with Urban Utilities personnel at
the time, that the crack mapping was being undertaken by someone else.” I have been
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provided with no evidence of any other crack mapping, apart from that carried out by Mr
Powell on 28 November 2018, which was provided in a crack survey under cover of a letter
from the claimant to the respondent dated 5 December 2018 and attached at NC20. He also
did not provide evidence of his crack measurements that he took in September 2018.
635.
It does not appear that Mr Papworth was given the crack survey, which is most
surprising, given the importance of his visit. Furthermore, there is no evidence of any other
crack mapping carried out by the respondent, so it may be that Mr Papworth
misunderstood what he was told by the respondent.
636.
However, I noted that in [NC38] which were Mr Campbell’s notes of the site visit of
26 September 2019 he had a conversation with “Rigby” from the respondent in which he
asked, “I thought that SMEC had done the crack investigation works” to which Rigby
replied, “We are here to verify SMEC’S crack mapping works.” As I said this document was
never given to the claimant, and Mr Papworth in his report did not refer to having received
it.
637.
However, it was clear on Mr Papworth’s own evidence that he was there to view
cracks and gain some general insight on the condition of the tanks [paragraph 3 of his
statutory declaration].
638.
I find that he did carry out crack measurements, and he did not deny the statement
that he was alleged to have made to Mr Powell that, “I’m not saying I would recommend
Xypex products on this yet, you will see that in my report.” I am satisfied that Mr Papworth’s
visit was to result in a report, but that report has not emerged.
639.
It is not something about which I can make a finding based on one measurement, but
an actual measurement conducted using a measuring instrument that Mr Papworth had in
his possession that shows a true crack dimension that is nearly half that measured at the
surface, could suggest that the crack mapping measurements done by Mr Powell reflected
crack dimensions that could in reality be up to half that measured at the surface.
640.
In my view it is safe to find that the phenomenon of fretting described by Mr
Papworth shows that a dimension measured at the surface is greater than the actual width
of a crack.
641.
As I mentioned, this is the second report that has never emerged in this adjudication.
The first report, presumably authored by SMEC in early 2019, foreshadowed in the
respondent’s letter dated 7 January 2019 [NC22] and relied upon in the respondent’s letter
dated 4 April 2019 [NC27] was never given to the claimant.
642.
However, it was relied upon by the respondent to maintain suspension of the works.
643.
It is open to draw the inference that neither of these reports would have assisted the
respondent in its dispute with the claimant. I will need to return to this issue later because
the current focus is dealing with Mr Papworth’s evidence.
644.
At paragraph [10] Mr Papworth did not deny a conversation about Tampur 150, but he
sought to qualify his statement made to Mr Powell by referring to its appropriate context. I
am not convinced that putting things in context 6 months after a visit assists me in making
a finding about what was said on 26 September 2019.
645.
There was no evidence provided by Mr Powell about Mr Papworth saying that there
was a need to use another resin to stop Tampur 150 being pushed out during a structure’s
surface life. To my mind such a qualification was not made in his general comments at the
time of the visit, and I find that Mr Papworth confirmed that Tampur 150 is not a
satisfactory long-term solution for cracks.
646.
At paragraph [12], Mr Papworth acknowledged that Xypex was a good product, and I
am satisfied that he said this to Mr Powell in response to the question as to what he
thought of Xypex. I accept that he was not providing an opinion whether it was
appropriate to be used which was to follow in his report that never emerged.
647.
Nevertheless, I am satisfied that he thought it was a good product, with the proviso
that the product was well-prepared and applied correctly, which I found he said to Mr
Powell, because he did not deny it.
648.
I now turn to his response to Mr Campbell’s comments about which he expressed
disagreement.
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Mr Campbell’s comments
649.
By reference to paragraph [101] of his statutory declaration, I am satisfied that Mr
Campbell was with Mr Powell at the site visit. At paragraph [102] Mr Campbell referred to
Mr Papworth using a digital crack mapping camera and then referred to Mr Papworth’s
statement that the appearance of the crack on the surface was not a true reflection of the
crack. Mr Papworth responded at paragraph [14] saying that you would have used the word
fretting, but otherwise did not deny what was said.
650.
I am satisfied therefore from Mr Papworth, who has expertise in concrete cracking,
that insofar as crack dimensions are concerned, the appearance of a crack on the surface is
not a true reflection of the crack, and that the actual crack dimension is much less..
651. At paragraph [15] Mr Papworth denied that he had said, “Why did you not leave the water in
the tank to allow natural autogenous healing?” He said, “This is not something I would say
as I know there is a decreasing chance that cracks will self-heal over time and it is recognised
that even 0.2 mm cracks may never seal. Also, I know that at some point the potential for
self-healing has to be abandoned and repairs undertaken.”
652.
Again, a statutory declaration about what had happened 6 months previously in
which he said, “… it is not something I would say…” is, with respect, not convincing. I draw
the inference that his responses in the statutory declaration (signed on 6 March 2020) was
an attempt to not diminish what he had said and signed off in the expert report completed
the previous day (5 March 2020).
653.
The reason for drawing this inference is that it appeared as if he thought that the
evidence from Mr Powell and Mr Campbell was being led to convince me that on 26
September 2019, he was providing expert opinions on the matters that he discussed.
654.
I need to make findings on what he did say, and then to draw suitable inferences
from his statements in the context of the whole dispute. Mr Campbell provided a copy of
the notes he took of that meeting [NC38], and I am satisfied from the detail provided in
those notes that they accurately record the site visit and what was said by Mr Papworth in
it.
655.
The site visit was obviously important to the parties because the suspension was
ongoing, in circumstances (from reading the correspondence) where the claimant
remained of the view that the cracking was not a significant issue, but it was prevented
from rectifying the work.
656.
There are two witnesses of fact from the claimant about the series of conversations
with Mr Papworth who tend to corroborate one another, and I am not satisfied with Mr
Papworth’s explanations, 6 months after the event, and the day after completing his expert
report provided in support of the respondents position, that he had been incorrectly
quoted by the claimant’s witnesses.
657.
In summary therefore, I find that in the circumstances surrounding the 26 September
2019 site visit:
(i)
by inference, he had not received the crack survey of the bioreactor tank which had
been completed on the 28 November 2018 by Mr Powell;
(ii)
Mr Papworth said fretting showed that a crack was perceived to be larger than it
actually was, and he demonstrated this fact from his digital crack mapping camera;
(iii)
Mr Papworth said that Tampur 150 was not a long-term solution to stop leaks;
(iv)
Mr Papworth thought Xypex was a good product, providing it was applied properly;
(v)
Mr Papworth had asked why the claimant had not left water in the tank to allow
autogenous healing;
(vi)
he visited the site to measure some cracks and gain an insight as to the condition of
the tanks in order to provide a report;
(vii) no report was provided to the claimant regarding the site visit.
658.
I now turn to Mr Papworth’s expert evidence regarding Xypex and other repair
solutions.
Xypex and other repair solutions
659.
Mr Papworth was asked the question, “Would the application of Xypex products to the
bioreactor tank, in the manner proposed by Broadspectrum (for example in its proposal
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dated 20 May 2019) have achieved a minimum service life of 100 years?” At paragraph [2.8]
he said he would comment on the two Xypex approaches below.
660.
Mr Papworth was then asked the question, “Do you consider the use of Xypex
concentrate an appropriate rectification method for the cracks observed in the bioreactor
tank? If not, why?” At paragraph [2.9], he listed what the manufacturer’ s data sheet
explained and said that it was a reasonable description about what any number of this
generic type of product does.
661.
At paragraph [2.10] he said that Xypex concentrate applied as a coating may be
appropriate in some cases, but this was not the proposal suggested by the claimant.
662.
At paragraph [2.11] Mr Papworth said that the Xypex concentrate applied to a crack as
proposed by the claimant is only going to have sufficient material to fill a fraction of a
millimetre into the crack and was unlikely to have a significant benefit to water
penetration down the track such that it was not a suitable approach to reliably seal actively
leaking cracks of critical nature no matter how fine the cracks.
663.
At paragraph [2.12] he said that where cracks were fine, they were almost certain to
self-heal and were not going to be repaired, then the Xypex concentrate may reduce the
likelihood of the crack self-healing, and hence mitigate the contractor’s risk, bearing in
mind the contractor still has to seal all leaking cracks.
664.
At paragraph [2.13] he referred to Xypex concentrate as being suitable for use over
Xypex Patch ‘n Plug as it was a secondary approach and may help seal areas around the
crack.
665.
I have read his comments several times, and still had difficulty understanding
precisely what he was saying, and I will return to discussing this below.
666.
I referred to NC20 in which the claimant attached the manufacturers datasheets,
which I analysed, and which Mr Papworth did not state was referenced in his report on
page 7, however, he referred to them in paragraph [2.9] of his report.
667.
At paragraph [2.14], in answer to whether he considered the use of Xypex Patch ‘n Plug
an appropriate rectification method for the cracks observed in the bioreactor tank, he was
quite definite that he did not believe the Xypex Patch ‘n Plug was appropriate because of
the risks of long-term leakage for a level 4 structure.
668.
He referred to copies of Xypex application drawings for leaking and non-leaking
cracks in figure 4 - (he must have meant figure 5 which he showed on page 21). These
drawings were not attached to this report, or referenced elsewhere, so it was not possible
to make any proper critical evaluation of his evidence, because the full foundation of his
opinion was not provided.
669.
In paragraph [2.14.2] he said that Xypex Patch ‘n Plug repair is just a method of
stimulating self-healing, and then referred to Edvardsen again to explain the chemical
reactions that were occurring to explain that by blocking the crack, the flow rate in the
crack reduces such that the pH rises and calcium ions precipitate instead of flowing out,
but the extent of additional crystal forming products assisting the self-healing was not
clear.
670.
He also considered the possibility if self-healing did not occur then the relatively thin
layer of Xypex Patch ‘n Plug would prevent water penetration, and he provided a
theoretical calculation about water bypassing the Xypex on both faces (assuming it was
applied on both faces) which could be in less than 20 days.
671. He then provided a risk assessment using AS 4360 to demonstrate that Xypex Patch ‘n Plug
would be unacceptable because:
(i)
the likelihood of failure of the Xypex Patch ‘n Plug when applied to both sides of the
wall could be likely, and the likelihood increased if it was only applied to one face;
(ii)
given the risks associated with leakage from the bioreactor would lead to a
consequence of failure being at least very high;
(iii)
by reference to figure 6, which I assume is extracted from AS 4360 , to demonstrate
that for a level 4 structure the level of risk needed to be low.
672.
He then at [2.15] went on to answer the question regarding the use of Tamrez 210,
which was a remediation methodology nominated in the notice of direction, and whether
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it would allow the bioreactor to achieve a minimum service life of 100 years, and then at
[2.16] to answer the question regarding the suitability of injection of epoxy resin.
673.
I need to critically evaluate all of this evidence to decide whether the respondent has
provided sufficient cogent evidence to overcome the claimants evidence that the Xypex
products repair was suitable.
674.
I already said that I had difficulty understanding what Mr Papworth was saying in
paragraphs [2.11] through to [2.13]. He seems to have criticised the claimant’s repair
methodology, but he does not identify the document demonstrating the claimant’s
methodology. I note in question 2 of the respondent solicitors letter dated 24th February
2020, that the solicitors referred to the claimant’s proposal dated 20 May 2019, which I find
at [NC33] in which there is reference to the application of Xypex products.
675.
That letter contained the following:
(i)
a technical response to the respondent’s letter dated 4 April 2019 which reiterated its
position that the bioreactor was fit for the purpose and went through a technical
analysis to demonstrate that the respondent’s crack width criteria were in error. It
referred back to its letter to the respondent dated 5 December 2018 [NC20] in which
there was a recognition of EATC;
(ii)
provided a crack injection methodology responding to the principal’s direction;
(iii)
a response from Jacobs (dated 15 May 2019) regarding their view of what repair
methodologies were appropriate, and that included the use of Xypex.
676.
In my consideration of the response from Jacobs, Jacobs recognised it should provide
a recommendation that would align with the respondent’s two directions by accepting
Tampur 150, subject to qualifications. Tampur 150 had been suggested by the respondent.
677.
However, Jacobs stated that no repair was recommended or required for cracks that
had already undergone autogenic healing. It also made reference to the use of Xypex Patch
‘n Plug for leaking cracks or joints in accordance with the Xypex method statement.
678.
This appears to be the only document outlining a methodology about which Mr
Papworth was critical. However, Mr Papworth was critical of the methodology for the use
of Xypex in paragraph [2.11] for fine cracks and then in paragraph [2.12] that applying a
Xypex to fine cracks that were likely to self-heal would be problematic.
679.
Given the Jacobs suggested no application to cracks that had already healed, I cannot
understand this criticism - if it was based on the only document [NC33] that is referred to
in the solicitors’ instructions. In addition, his criticism of the use of Xypex, because it is
only going to have sufficient material to fill a fraction of a millimetre into the crack you,
which would not seal actively leaking cracks of a critical nature is entirely unclear. Mr
Papworth had not attached the Xypex product sheets, as I have mentioned, so I looked for
them.
680.
I referred to the letter dated 5 December 2018 [NC20] of the claimant, in response to
the respondent’s letter dated 13 November 2018 [NC18] provided its repair methodology,
materials and test procedures to confirm how the cracks were to be repaired, and this was
supported by Jacobs. The repair methodology contemplated the use of Xypex products in
accordance with the application methodology in the product sheets, which were attached.
681.
In reviewing these product sheets, which state that the Xypex concentrate resists
extreme hydrostatic pressure, so I cannot understand Mr Papworth’s criticism to actively
leaking cracks, which would be under hydrostatic pressure of 5 m at the bottom of the
tank. I find from this literature that Xypex could accommodate such leaks, and if that is of
concern, then the product sheets for Xypex Patch ‘n Plug stated that it would stop flowing
water in seconds. The latter is enhanced by Xypex’s unique crystalline waterproofing
technology which allows for self-healing.
682.
Mr Papworth’s blanket rejection of the Xypex Patch ‘n Plug methodology for the
bioreactor tank in paragraph [2.14] appears to focus on the risk of failure, particularly for a
level 4 structure, which he later conceded was the incorrect classification.
683.
His criticism is in the face of “
(i)
“performance testing” criteria in the Xypex Patch ‘n Plug product specification that it
is specifically formulated as a fast-setting concrete repair material with the added
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ability to rapidly stop flowing water and permanently seal leaking defects in the
substrate;
(ii)
3 registered professional engineers supporting its use – Jacobs, Mr Memory, and Mr
van Rooyen. Mr Memory stated it was his preferred method for 20 years.
684.
He concedes that he has specified it for a low risk water tank, so his experience as to
the practical use of this product is limited to one tank, when there is evidence from Jacobs
and Mr Memory that this methodology is in widespread use.
685.
I find that his theoretical calculation for leakage through the tank of the failed
application of Xypex Patch ‘n Plug to both the inside and outside tank is unrealistically
assuming that the relatively thin layer of Xypex Patch ‘n Plug preventing water penetration
therefore does not allow self-healing to occur. That is one of the features of this product,
because it contains the Xypex unique crystalline waterproofing technology (conducive to
self-healing) within it.
686.
In addition, I cannot ignore my finding that in September 2018 he said that Xypex
products were good and autogenous healing of the tanks would have occurred if the tank
was full.
687.
After this less exhaustive, but equally necessary review of Mr Papworth’s
evidence regarding Xypex products, I am of the view that the respondent did not
provide sufficient cogent evidence to displace the presumption from the claimant’s
evidence that the use of Xypex would satisfactorily repair the remaining leaks in
the tanks caused by EATC falling within the allowable contractual requirements.
688.
In my view, it is not necessary to consider his further evidence about the other repair
solutions because the claimant has proposed the use of Xypex products to affect repairs to
the leaking cracks, which have not autogenously healed, and the suitability of that repair
methodology is what the claimant and its experts have demonstrated.
689.
Accordingly, because the claimant’s focus was based on the suitability of the Xypex
products I saw no utility:
(i)
in considering Mr Papworth’s evidence about the alternative options; nor
(ii)
the criticism of Mr Memory’s statement that the epoxy injection was unsuitable for
cracks less than 0.2 mm; and
(iii)
the evidence of SMEC’s report on testing of core samples,
because in my view none of that evidence detracts from the finding that the Xypex
products were suitable.
690.
That deals with the technical expert evidence about the cracking and its suitable
repair, and I now need to return to the legal position regarding the suspension.
691.
Before doing so, however, I need to clearly articulate the findings made, having
regard to the expert evidence for clarity going forward. I had also earlier said that if Mr
Papworth did not controvert issues raised in the June report (without the same issue
being ventilated in the November report about which he may have taken issue), then it
was open to make findings on the June report.
692.
I was not satisfied of Mr Papworth’s evidence that the administration of Xypex
products was an inadequate solution which means Mr Memory’s June report opinion
about it being the best remedial solution because it formed a resilient lifelong waterproof
barrier is no longer in contest, so it is added to the findings.
693.
The findings of fact arising from the expert reports are as follows:
(i)
the tanks were fit for their purpose as designed and constructed;
(ii)
with the cracking in the tanks caused by EATC falling within the allowable
contractual requirements;
(iii)
many of which would have self-healed by the autogenous process, if the tank had not
been emptied;
(iv)
with the proviso that cracks that did not self-heal having to be rectified using the
Xypex products.
(v)
the use of Xypex would satisfactorily repair the leaks in the tanks caused by EATC
falling within the allowable contractual requirements.
(vi)
Xypex was the best remedial solution.
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694.
I will now apply these factual findings derived from the expert reports to the parties’
submissions, as well as further consider the claimant’s, superintendent’s and the
respondent’s conduct leading up to the suspension and afterwards.
The circumstances surrounding the leaks and the suspension
695.
At paragraph [53] of Mr Campbell’s statutory declaration, he referred to an email
from Mr Farrell of Mr Else’s report dated 23 October 2018 which attached two photographs
showing minor weeping in the bioreactor tank [NC14]. This was followed by a letter from
the superintendent’s representative of 5 November 2018 confirming that existence of
leaking cracks in the bioreactor with attached photographs and a request to confirm the
design crack width values [NC15].
696.
Mr Campbell’s paragraph [55] referred to the claimant’s letter dated 7 November 2018
[NC16] confirming the reinforcement had been designed in accordance with AS 3735 which
should result in early thermal cracks with the width of 0.15 mm, and no cracks exceeded
0.3 mm and the cracks were demonstrably healing. Photographs were apparently attached
but they were not provided in the statutory declaration.
697.
I find that the parties were aware of cracking in late October 2018 and were
discussing design crack widths and leaks in early November 2018.
698.
On 13 November 2018 the superintendent’s representative wrote to the claimant
[NC18]:
(i)
referring to the superintendent’s view of the crack widths provided by AS 3735; and
(ii)
identifying numerous cracks in the bioreactor walls; and
(iii)
requesting a crack survey of each wall;
(iv)
requesting confirmation that all rectification works and been undertaken in
accordance with structural engineering requirements and certified by an RPEQ;
(v)
requesting an analysis from the structural engineer detailing the:
1. causes for the cracks;
2. explanation as to why they exceed the allowable limits of AS 3735
supplement;
3. repair methodology, materials and test procedures to confirm how the cracks
would be repaired.
699.
I have already found that Mr Powell carried out a comprehensive crack survey on 28
November 2018 which identified cracks shown on the tank drawings.
700.
In response to [NC18], the claimant’s letter dated 5 December 2018 [NC20] explained
that the cracking in the bioreactor tank was EATC and within the contractual
requirements, and that cracks that would not autogenously heal, required the application
of Xypex products to the remaining cracks that were leaking.
701. The statements in this letter have been supported by my findings from the expert
evidence, and it was sent a week before the superintendent issued the suspension.
702.
It also appears uncontroverted from paragraph [68] of Mr Campbell’s statutory
declaration that Mr Norman Campbell provided photographs to Mr Farrell acknowledging
some visible minor weeping but that they would autogenously heal over the following
weeks and he attached photographs at [NC22].
703.
It is common ground that on 12 December 2018 the notice to suspend work due to
defective work was issued by the superintendent for the bioreactor tank [NC3]. It stated (in
summary):
(i)
the defective work comprising air pocket cavities, multiple cracks and associated
leaks at cold joints and multiple internal and external cracks which were leaking;
(ii)
it had reviewed the defective work against the intended purpose and service life of
the tank and considered the effect of work to be of such materiality and seriousness
that the integrity of the structure of the bioreactor tank could not be assured without
major rectification work to bring it into conformity with warranties, technical
requirements and intended purpose;
(iii)
referred to clause 33.1(a)(ii) of its entitlement to suspend in the event of any act,
default or omission of the claimant;
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referred to clause 33.4 that the claimant was responsible for all costs incurred in the
event of suspension; and
(v)
referred to clause 29.3 that the superintendent could direct the claimant to rectify the
defective work at its own cost;
(vi)
stated that the objective seriousness of the defective work required suspension until
the respondent could assess the defective work and the rectification work which may
be required.
704.
The expert evidence has established that major rectification work was not required, as
the tanks complied with the contract. Nevertheless, I have found that rectification was
required for the tanks to be fit for purpose.
705.
It is evident from [NC20] that the claimant had already applied some Xypex to the
cracks. This was confirmed in paragraph [35] of Mr Farrell’s statutory declaration in which
he said the respondent had been concerned that this rectification work had been carried
out without informing the superintendent or the respondent.
706.
On the 13 December 2018, the superintendent wrote to the claimant expressing
concern about the unauthorised rectification work and directed the claimant to not carry
out any further rectification work until directed otherwise. This letter is attachment JF6 to
Mr Farrell’s statutory declaration.
707.
Whilst it is not something about which I need to make finding, it was not clear to me
why up to 12 December 2018, the claimant was required to obtain authorisation from the
superintendent or respondent in carrying out rectification work. It was simply applying
Xypex products, and it appears from paragraph [58] of Mr Campbell’s report that QMF
Construction (presumably a subcontractor) had been applying Xypex Patch ‘n Plug in
accordance with the technical data sheet. This was not controverted by Mr Farrell.
708.
This rectification work was consistent with the minutes of the meetings:
(i)
on 17 October – item 11, where the respondent requested that the claimant submit a
notice demonstrating the preparation and repair work and QA documentation has
been undertaken in accordance with the structural engineer’s requirements and
certified by an RPEQ;
(ii)
and 14 November 2018 – item 11 with the claimant said that the RPEQ, Steve
Chadwick, had been on site the previous day and was expected to have a response to
the notice the following week. In addition, the respondent advised that no backfilling
around the track was to occur until the rectification of cracks had been addressed.
709.
In paragraph [59] Mr Campbell said that on 26 November 2018 that cracks less than
0.2 mm had been treated with Xypex concentrate, and cracks of 0.3 mm in width, were
repaired with surface grouting, priming of substrate with Xypex concentrate and
application of Xypex Patch ‘n Plug system. Although Mr Farrell had identified paragraph
[59] of Mr Campbell statutory declaration, he did not deny that the Xypex products had
been applied but said that the bioreactor cracks continued to leak for many months.
710. Paragraph [61 through 63] Mr Campbell expanded on the contents in the NC20 letter
which not only proposed the repaired methodology using Xypex products, but also
referred to the attached comprehensive crack survey which had identified and mapped all
the cracks on the attached drawings showing the 0.2 mm cracks which had been surface
treated with Xypex concentrate and the 0.3 mm cracks having been given the Xypex Patch
‘n Plug treatment. This was not controverted by Mr Farrell.
711. However, what is evident is that there was still leaks in the bioreactor tank as at 7 January
2019, where at paragraph [72] Mr Campbell attached some photographs of “minor
weeping/damp areas” which Mr Farrell disagreed were minor leaks.
712. I have already made the finding from the observations of the respondent’s photographs of
4 December 2018 and the claimant’s 7 January 2019 photographs that the same leaks
appeared to have reduced. When I made this comment earlier in the decision, I said it was
necessary to consider the experts’ reports which I have now done. The evidence of the
reduced leaking is supported by the experts’ reference to the autogenous healing that
continues to take place.
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713. In addition, having regard to the photographs in [NC22], which were taken on 5 December
2018 in the evening, and comparing the photograph of the main chamber of the bioreactor
to the photographs of the main chamber of the bioreactor taken by the claimant on 4
December 2018, there appears to be less leaking on 5 December 2018.
714. Unfortunately, there is no evidence from either party as to the volumes of water that were
being lost through the leaks, and the evident reduction in leaks that was taking place over
time.
715. As an adjudicator I must decide based on the evidence before me, and from which I can
reasonably draw inferences.
716. The bioreactor tank passed the hydrostatic test on 20 December 2018 as identified in
paragraphs [70 and 71] of Mr Campbell’s statutory declaration. The leaks about which the
respondent was concerned, was therefore not based on the failure of the tank to hold water
because it had passed the requisite hydrostatic test but was based on the visual leaks
observed by everyone.
717. At paragraph [114] of his statutory declaration, Mr Farrell denied that the tank passed the
Hydro test by reference to paragraph [88] of Mr Memory’s November report, which stated
that the test passed the water level drop aspect but leaks were visible. I am satisfied that
the tank passed the hydrostatic test regarding water drop level, so the residual concern was
the leaking through the cracks.
718. The notice of suspension identified leaks, and I therefore find that as at the date of
suspension (12 December 2018), there was still evidence of the EATC cracking through
which water was leaking, and that Xypex rectification work had been carried out by the
claimant on or about 26 November 2018.
719.At paragraph [72] of his statutory declaration Mr Campbell acknowledged that cracks
showed minor weeping/damp areas on 7 January 2019, about a month after the notice of
suspension.
720.
On 7 February 2019, the membrane tank was emptied at the respondent’s direction,
and I find from the expert evidence, and from Mr Papworth’s comment on 26 September
2019 this prevented autogenous healing from continuing.
721. I am satisfied from the expert evidence that the EATC cracks would have healed had this
not occurred. All cracks had been treated with the Xypex products, being either Xypex
concentrate or Xypex Patch ‘n Plug depending on their size.
722.
Before making a definitive finding, which I am obliged to make, it is important to put
the issue regarding the leaks in context.
723.
Earlier I had considered some of Mr Farrell’s evidence in summary, but postponed
further review because of the need to consider the expert evidence and said that further
analysis would be made under each claim heading.
724.
I had found Mr Farrell did not have the experience or expertise to decide whether the
leaks were not minor, nor whether the Xypex repair methodology was unacceptable.
Accordingly, the further review of his evidence is confined to the parties’ conduct and not
his opinion technical matters.
725.
Paragraph [66] Mr Farrell showed photographs taken on 23 January 2019 that water
was still leaking from the cracks and pooling on the ground. Those photographs, whilst
they still demonstrate some leaking, in my view show evidence of the autogenous healing
(described by the experts as depositing calcium in insoluble form along the cracks) and by
inference I find these deposits are visible on the external wall.
726.
I accept Mr Farrell’s criticism identified in paragraph [70] of his statutory declaration
that Mr Campbell’s expectation identified in paragraph [22] of his statutory declaration
that he expected the cracks to autogenously heal over 3 weeks from 6 December 2018 was
incorrect. However, Mr Campbell’s incorrect expectation of the duration of the autogenous
healing does not take away from the expert evidence that these minor EATC cracks would
all autogenously heal themselves or with the application of the Xypex products.
727.
I have found that that the Xypex products were applied on or about 26 November
2018.
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728.
In the superintendent’s letter dated 4 April 2019 [JF11] providing the direction for the
claimant to provide a methodology for rectification of defective work, the superintendent
said that the respondent did not believe that the bioreactor tank require demolition. To my
mind this was a recognition that major rectification work foreshadowed in the notice of
suspension was not required.
729.
It appeared from Mr Farrell’s evidence from paragraph [45] through to [53] that the
respondent had significant concerns about the health, environmental and operational risks
associated with the leaks, and the uncertainty as to whether leaks would go undetected for
many years (the “risks”). Those concerns were legitimate for a responsible public authority,
and given that there were still leaks on 12 December 2018, after having discovered them in
late October 2018, and being aware that the Xypex products had been applied, with leaks
still evident, the respondent needed assurance that these risks would not eventuate.
730.
The critical question is whether suspension of the bioreactor works was appropriate
in the face of several assurances from the claimant (supported by Jacobs) that there would
be autogenous self-healing of the minor cracks, and the Xypex products which had been
applied on 26 November 2018 would stop the leaks.
731. There is no evidence from the superintendent, and I have already found that the notice of
suspension was a requirement of the respondent.
732.
Having regard to all the evidence I am satisfied that the superintendent’s
suspension, which I have found was at the respondent’s direction, was appropriate
on 12 December 2018 because it had concerns about the integrity of the bioreactor tank
and the uncertainty about whether it would continue to leak. Leaks were still in evidence
despite the claimant’s application of the Xypex products, and the respondent was not
convinced that the autogenous healing, assisted in places by the Xypex products would
stop the leaks.
733.
However, on 4 April 2019 the respondent acknowledged that no major rectification
work was required, so between 12 December 2018 and 4 April 2019, the respondents major
concern no longer existed.
734.
The claimant’s evidence in paragraph [76] of Mr Campbell’s statutory declaration is
that on 14 January 2019, the claimant wrote to the superintendent stating that the
suspension was neither justified or acceptable and reiterated the reasons why the tank fully
complied with the contract [NC24].
735.
Earlier Mr Campbell had identified [73] the expectation of the superintendent would
lift the suspension over the Christmas period or early January 2019 after they had the
opportunity to consider the claimant’s material provided on 20 December 2018, which was
referred to in paragraph [70] of Mr Campbell’s statutory declaration.
736.
Surprisingly, this 20 December 2018 material was not given in evidence, however, the
superintendent representatives letter on 7 January 2019 [NC23] acknowledged receipt of
this material and stated that an independent review would be needed and that there were
still multiple leaks in the structure.
737.
In NC24 dated 14 January 2019, which I find was in response to the notice of
suspension of 12 December 2019, the claimant responded as follows:
(i)
it referred to the 3 defects, and it is only the leaks that are material in this
adjudication, in which it stated that:
1. the maximum measured crack was 0.3 mm which sat within the allowable
limits of the code/project specification;
2. the respondent’s references to leaking and weeping had consistently
overstated the extent of leaking because the facts were:
a. the bioreactor tank was filled for hydro testing on 30 November;
b. the stabilisation period commenced on 4 December;
c. after a 7-day stabilisation period to accommodate absorption, the
bioreactor underwent hydrostatic testing requirements over a 7
period between the 11th and 18th of December;
d. the bioreactor passed the 7-day hydrostatic test in accordance with
AS 3735;
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e. the claimant had carried out no structural repairs to these cracks
prior to or since of filling the bioreactor for Hydro testing. It stated
that the claimant only applied surface applications of Xypex
concentrate to areas adjacent to cracks of 0.2 mm greater, ahead of
filling the tank, to promote autogenous healing of the cracks
through the hydro testing period;
the claimant advised that there had been significant progressive autogenous
healing of all cracks since the tank had been filled and it attached
photographs of 5 December and 7 January which it said demonstrated
successful autogenous healing.
It added that the respondent had never acknowledged this ongoing process
which the global water industry and all relevant concrete standards recognise
and accepted as providing all necessary requirements to satisfy all durability
and resilience required of the concrete used in the reinforced concrete water
retaining structure.
It reiterated its 19 December advice 2018 at a progress meeting that the
respondent was on notice about the suspension resulting in delay and
disruption to the critical path and that it would pursue all costs and time
associated with delayed disruption because of the ongoing suspension.
It provided the status of the tank watertightness as of 14 January 2019 as
follows:
a. there were 2 remaining areas of minor weeping on the eastern wall
immediately above the base level to which a photograph is attached;
b. there were 6 remaining areas of minor weeping on the northern wall
which were up to a maximum of 500 mm above the base slab level, 3
of which were no more than damp patches on the wall and
photographs were attached;
c. there were two remaining areas of minor weeping on the western
wall immediately above the base level and photographs were
attached;
d. there were 7 remaining areas of minor weeping on the southern wall
up to a maximum of 500 mm above base level, 4 of which were now
no more than damp patches on the wall.
It provided its upcoming works execution option with no suspension in place
as follows:
a. It stated that following its inspections with Jacobs on 20 December
and 10 January it would have carried out the two localised Xypex
concrete repairs – 37 mm deep and Patch ‘n Plug on the eastern wall
to eliminate the final minor weeping which would have allowed
backfilling to take place on the eastern wall on 14 January and works
in the membrane tank to continue as programmed.
b. It stated that on the other walls its intention was to maintain water
within the bioreactor tank for another two weeks to promote and
demonstrate the ongoing autogenous healing process and that any
remaining areas of weeping or damp patches would be then repaired
with Xypex concrete repair products, followed by maximum one
week to prove watertightness prior to backfilling.
It provided its upcoming works execution option with continued suspension
in place with no timeline commitment as follows:
a. it had taken immediate measures to mitigate delays in the program
by resequencing the membrane tank pours which would include an
additional construction joint to the PTA slab which would
necessitate the incurring of additional costs until the suspension of
the bioreactor work comes critical on 23 January;
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b. it advised if the suspension continued beyond 23 January this would
constitute a critical path delay to the urgent delivery program which
would be at the respondent’s cost and outlined the categories about
what these costs would be.
9. It concluded that:
a. the claimant and its design partner Jacobs confirmed that the
bioreactor tank complied fully with the requirements of the
contract;
b. the respondent’ s principal structural engineer was consulted prior
to the original repairs taking place and his recommendations were
included in the final procedures;
c. it reaffirmed the ongoing autogenous healing of the shrinkage
cracks without intervention such that any concerns the respondent
had pre-Christmas no longer remained;
d. the claimant was taking measures to mitigate any delays to this
point and minimise costs but any continuation of the on 23 January
would result in significant additional costs to the respondent;
e. the claimant did not believe the continued suspension was
warranted.
738.
The respondent replied on 4 April 2019 [JF11] to which I have already referred above,
and in which it was clear that it is obtained expert advice (presumably from SMEC). As I
have already found, this advice was never provided to the claimant. Whilst I appreciate
that that advice may be privileged on the basis that the dominant purpose of the report
was for the purpose of litigation, it was unfortunate that the claimant did not have the
opportunity to address it or to talk to SMEC to address its concerns.
739.
However, be that as it may, about which I make no finding, it appears to me that the
critical issue is whether by 23 January 2019, the suspension ought to have been lifted.
740.
In this letter the superintendent showed he had carried out a statistical review of the
crack mapping carried out by the claimant on 28 November 2018 and said that of the 180+
individual cracks of the inside of the bioreactor tank indicated:
(i)
50 cracks = 73 m of cracking with cracked widths <0.2 mm (including cracks > 0.15
mm;
(ii)
84 cracks = 112.3 metres of cracking, with widths > or = 0.2 mm
741. The superintendent noted the key admission of the claimant that the cracking was EATC
with which the independent review agreed. It was a somewhat curious statement that the
claimant had made a key admission, as if somehow the claimant was culpable of creating
defects. The finding is that EATC is a natural phenomenon and was within the contractual
limits prescribed by the respondent, so I see no culpability attaching.
742.
I appreciate that the superintendent referred to the independent review finding a
higher number of cracks and concluded that autogenous healing was unlikely to occur for
cracks that exceeded 0.15 mm at the surface. In the letter there was reference to CIRIA
C660/C766 and BS EN 1992-3 regarding loss of serviceability water retaining structures due
to cracks, and that autogenous healing was directly related the pressure gradient. This
independent crack finding is not in evidence and was not given to the claimant.
743.
There is no need to revisit the outcome of the expert reports about which I have
made a finding which disagrees with the superintendent’s conclusion. However, what was
surprising was that there was no recognition of the claimant’s photographs and statements
demonstrating that autogenous healing had been taking place. A simple comparison of the
number of cracks found in the crack mapping carried out by the claimant on 28 November
2018 and the remaining cracks observed as of 14 January 2019, should have demonstrated
that autogenous healing was working.
744.
Mr Farrell submitted [71] to [74] that the claimant had programmed the hydrotest
water to be in the bioreactor to only last 10 days, after which the water was to be drained to
the membrane tank for another 10 days, such that the hydrotesting had not been cut short
by the superintendent’s direction. That may well have been what the programme
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envisaged, however, the reality was that autogenous healing took longer, and the claimant
had taken that into account in its letter of 14 January 2019, in which it explained how it
would deal with the balance of the limited cracks that were still leaking, and the time
period in which this would take place. Accordingly, I cannot accept his submissions.
745.
The respondent’s submissions supported by the evidence of Mr Farrell was that it
needed time to evaluate the circumstances, and that the earliest SMEC could attend the
site was 18 January 2019 to complete the external inspection of the structure. Mr Farrell at
paragraph [82] had stated that the claimant had not provided an analysis from the
structural engineer in relation to the cracking in the proposed repair method as requested
on 13 November 2018.
746.
However, on 5 December 2018 the claimant had responded to the respondent’s
requests and had provided an explanation as to the cracking being EATC, and that Xypex
products would remediate the leaks in which it said was supported by Jacobs, the
structural engineer. Mr Campbell confirmed [64] that Jacobs response to the
superintendent’s 13 November 2018 letter [NC21] demonstrated by the comments to each
of the superintendent’s concerns was given to the superintendent and the respondent.
747.
It had already explained that the leaks were within contractual limits such that a lot
of the cracks would autogenously heal, and the balance would have the Xypex products
applied to them. To my mind, at that stage SMEC could have been asked and
independently advised whether the cracking was allowable under the contract, and
whether the Xypex product application would remediate the cracks that had continued to
leak. This assessment did not require a site visit, and could have been a desktop
assessment, along similar lines to the expert report of Mr Papworth.
748.
On 5 December 2018, the crack survey was in the respondent’s possession, and the
details of the Xypex products was available, and the explanation had been given that the
cracking was within contractual limits, a lot of which would autogenously heal.
749.
I do not consider that the ostensible lack of a more formal response to the 13
November 2018 letter was necessary for SMEC to make up its mind about those two issues.
750.
I accept that SMEC needed time to consider these two issues, such that it may not
have had the time before the suspension date of 12 December 2018 to advise the
superintendent and respondent.
751. I also accept that it needed to inspect the tank (albeit only externally because the tank was
full) to ensure its report was properly in context, and to check that its desktop review was
consistent with the what cracks and leaks it could see in the tank. I understand the visit
took place on 18 January 2019, by which time the matter had become urgent because of the
claimant’s 14 January 2019 letter.
752.
To my mind by the time of SMEC’s visit on 18 January 2019:
(i)
being apprised of the claimant’s arguments that the cracking was within contractual
limits and was EATC, and that autogenous healing would reduce the smaller leaks,
and that the balance would be dealt with by the application of Xypex products; and
(ii)
being in possession of all the photographs showing evidence that the leaks had
reduced; and
(iii)
in possession of the quantification of the remaining leaks identified in the 14 January
2019 letter; and
(iv)
having the claimant’s advice as to the application of these Xypex products to some of
the remaining leaks that needed them,
in my view SMEC could have been advised the superintendent and respondent that
the leaks should be allowed to heal before 23 January 2019 when the delay from
suspension became critical.
753.
This matter had become extremely serious by this time, and I cannot accept that the
superintendent and respondent could not have dealt with the matter more expeditiously.
After all, Mr Papworth provided his expert report within 10 days after having been briefed
by the respondent solicitors, and SMEC since 5 December 2018 could have already
investigated the two issues of the cracking being within contractual tolerances and the
suitability of Xypex between 5 December 2018 and its site visit in January 2019.
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754.
The mysterious material provided by the claimant to the respondent on 20 December
2018, about which I have no evidence; to my mind, is likely to have strengthened the
claimant’s position, such that SMEC had even more material upon which to make its
decision shortly after the site visit on 18 January 2019.
755.
I have found that the claimant’s assertions regarding this cracking were correct
supported by its expert evidence and not displaced by those of the respondent. Given the
respondent’s recognition on 4 April 2019 that the matter was known longer as serious as it
had initially thought, I draw the inference that SMEC advised them that the cracks were
within the contractual limit.
756.
This was a critical project to the respondent, and of course to the claimant, and the
time taken by the respondent and superintendent to address this critical issue and relax
the suspension in my view was unreasonable.
757.
To my mind SMEC (based on my findings about the expert reports) could and should
have advised the superintendent and respondent shortly after 18 January 2019 that the
cracking was acceptable and Xypex remediation would enhance the autogenous healing of
the leaks which were not significant.
758.
Accordingly, my findings are as follows:
(i)
the superintendent’s suspension on 12 December 2018 was not improper;
(ii)
it was directed for the respondent’s convenience;
(iii)
it should have been removed sometime between 18 January 2019 and 23
January 2019 under clause 33.3 of the contract when the superintendent
became aware that the reason for the suspension no longer existed.
759.
Accordingly, there was no basis for the superintendent’s continued suspension under
clause 33.1(a)(ii) of the contract.
760.
Clause 33.3 of the contract provides, “As soon as the Superintendent becomes aware
that the reason for any suspension no longer exists, the Superintendent shall direct the
contractor to recommence suspended WUC as soon as reasonably practicable.”
761. In paragraph [18.100] through [18.103] the claimant provided its submissions regarding the
unreasonable extension of the suspension, and the respondent’s controverting submissions
were paragraphs [324] through to [333].
762.
I have found that SMEC could have dealt with the two key issues from 5 December
2018, and that it was not necessary to have some formal analysis from the structural
engineer setting out the cause of the cracks and the detailed rectification methodology.
The claimant had been consistently explaining that these cracks were within the allowable
contractual limits, that autogenous healing would take place and that Xypex products
would assist, and that was supported by Jacobs.
763.
My findings on the expert evidence has supported that approach, and SMEC could
have been briefed by the superintendent to address 5 December 2018 material, supported
by the additional material provided on 20 December 2018, before its site visit on 18 January
2019, by which time it ought to have recognised that this was not a major structural issue
with high risks of leaking into the Brisbane River in breach of the respondent’s
environmental obligations.
764.
By 14 January 2019, the superintendent was on notice of the delays that were likely to
occur from the ongoing suspension, so there was a significant degree of urgency by midJanuary 2019 for this matter to be resolved. In my view the superintendent could and
should have been aware that the reason for the suspension no longer existed by no later
than 23 January 2019.
765.
I appreciate that the parties have provided contending submissions (paragraphs
[18.89] through to [18.99] in the application and [313] through to [318] of the response)
regarding the suspension and the superintendent’s role and whether or not he needed to
act honestly and fairly, and with due care, skill and diligence. These submissions were
directed to the issue of whether it was necessary or reasonable to suspend the work, and
not to the lifting of suspension, so there are no submissions about the operation of the
contract on this point.
766.
Even though clause 20 of the contract:
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does not require the superintendent to perform his duty honestly and fairly under
clause 33.3, and
(ii)
therefore, could carry out its functions as agent and representative of the respondent
[clause 20(f)], and
(iii)
in accordance with the respondent’s instructions [clause 20(g)],
(iv)
acting in its absolute discretion,
to my mind the words, unless the contract expressly requires otherwise in brackets in
this subclause are enlivened under clause 33.3.
767.
This clause requires the superintendent (as the word “shall” is used) to direct the
recommencement of work as soon as they are aware the reason for the suspension no
longer exists.
768.
Accordingly applying the facts, I have found, the superintendent should have
lifted the suspension no later than 23 January 2019.
769.
I have already identified that under clause 33.4(b)(i), if the suspension was for the
respondent’s convenience, and suspension causes the claimant to incur more cost than
otherwise would have been incurred but for the suspension, the difference in cost is to be
assessed by the superintendent and added to the contract sum.
770.
Furthermore, clause 33.4 provides that that the provisions of clause 34.10 dealing with
delay damages the subject of an EOT for a compensable cause is not applicable.
771. At paragraph [18.7] of the application, which it repeated again at paragraph [18.105], the
claimant said that it was not required to prove an entitlement to an extension time in
order to claim costs connected with the suspension under clause 33.4.
772.
The respondent from paragraphs [383] to [455] made submissions denying the
claimant’s entitlement to costs under clause 33.4, and at this stage I need to deal with
paragraphs [386] and [387] which seek to controvert the claimant’s submission on the basis
that it was misleading.
773.
The respondent argued that whilst the costs entitlement was not dependent upon an
EOT, that in order to be entitled to delay costs (associated with delays to works as a
whole), the claimant must demonstrate that it in fact suffered a delay to the date of
practical completion. The respondent therefore conceded that delay costs was not
dependent on an EOT, but a closer examination of clause 33.4 is needed.
774.
I extract the relevant provisions of clause 33.4 Cost which provides:
“Any cost, expense, loss or damage (including delay and disruption costs) incurred by
the contractor by reason of any suspension under this clause shall be borne by the
contractor but if:
(a) the suspension is directed by the Superintendent or the Principal; and
(b) the suspension has been directed by the Superintendent or Principal for no
other reason than:
(i) the convenience of the Principal; or….
(c) the suspension causes the contractor to incur more or less cost than
otherwise would have been incurred but for the suspension and,
then the difference in cost shall be assessed by the Superintendent and added to or
deducted from the contract sum.
Subclause 34.10 shall not apply to delay or disruption costs or damages resulting from a
suspension under this clause.”
775.
It appears to me that there are a series of costs claimable by the claimant under this
clause and I have broken down into each component and they are:
(i)
any cost;
(ii)
expense;
(iii)
loss or damage;
(iv)
including delay; and
(v)
disruption costs.
776.
Accordingly, it is only those costs for which the claimant was claiming a delay, that
falls within the issue identified by the respondent for the claimant to allegedly have to
demonstrate that it suffered a delay to practical completion.
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777.
The respondent provided no further submissions on this discrete point, nor provided
authority in support of its submission, and because it has “the last shot”, there are no
submissions from the claimant to rebut this submission.
778.
To my mind this response submission arguably falls within the “ambush” which
s82(4) of BIF expressly prohibits. I have already extensively analysed the claimant’s
objection and the respondent’s submissions in reply, to the “no new reasons issue” at the
threshold stage. I considered it was not appropriate at that stage to ignore all the
correspondence between the parties, but that after considering this documentation, this
issue would need to be revisited under each claim heading. This is one of those occasions.
779.
There was nothing in the payment schedule, nor in the notices of dispute referenced
by the payment schedule, stating a reason for non-payment being that the claimant had to
demonstrate that it had been delayed in reaching practical completion for it to be entitled
to costs under clause 33.4.
780.
The respondent’s notice of dispute stated that:
(i)
the claimant was obligated to ensure that WUC reached practical completion by the
date for practical completion [paragraph 1.10(a) of the respondent’s NOD];
(ii)
the claimant had failed to achieve the date for practical completion[paragraph 1.10(c)
of the respondent’s NOD];
(iii)
the claimant was liable for time and cost impacts because of the claimant’s ongoing
failure to ensure WUC reached practical completion[paragraph 1.10(d) of the
respondent’s NOD];
(iv)
even if the respondent was responsible for the suspension (which was denied), the
claimant was still liable for its ongoing failure to ensure WUC reached practical
completion by the date for practical completion [paragraph 1.10(e) of the respondent’s
NOD],
but that was not an argument relating to costs claimed by the claimant.
781. The respondent has pointed to no other documents that raised this issue.
782.
Had the claimant been aware of such an objection, it could have taken steps to:
(i)
provide submissions as to why the respondent’s proposition was incorrect at law;
(ii)
provide submissions that delay in this context did not require proof of critical path
delay, upon which the basis of an EOT is founded; and/or
(iii)
provide further, more detailed evidence in its application of how the delay caused it
to not complete the work by practical completion; or
(iv)
alternatively, to make its claim on another basis that did not require proof of delay, if
such proof was required, about which I make no finding.
783.
I appreciate that the claimant had in any event covered the field and demonstrated
through Hinds Blunden that the bioreactor suspension was a critical delay, which it did as
a matter of prudence, but it did so whilst reserving its rights to object against new reasons.
784.
In my view, the claimant was not obligated to do so because it was not an issue that
had been raised by the respondent in the payment schedule.
785.
To my mind, if a claimant, out of an abundance of caution, demonstrates that the
delay it suffered was critical, when it was not an issue that needed to be addressed in the
application, that does not segue into validating the respondent’s failure to raise it as an
issue in the payment schedule. The 2 critical documents in adjudication are the payment
claim, and payment schedule. Therefore, I consider that the respondent’s submission
constituted an ambush which is prohibited: (see Multiplex, WICET etc).
786.
Accordingly, I am unable to have regard to the respondent’s objection that the
claimant needed to demonstrate that it had been delayed in reaching practical completion.
This means that I am unable to consider iResolve’s no doubt excellent programming
analysis, because it is prohibited by s82(4) of BIF and was not properly made in support of
the payment schedule.
787.
In paragraphs [18.110] through to [18.114] of the application the claimant said that I
have the power to award costs providing the contract expressly allowed for these costs. The
respondent did not take issue with that power in paragraphs [383] to [384], but argued that
the claimant had not demonstrated an entitlement to costs because it did not suffered any
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delay and it had not demonstrated an entitlement to delay costs claimed in the payment
claim. Those submissions were the prohibited new reasons.
788.
I therefore confirm that the claimant is entitled to its claim under clause 33.4(b)(i),
and I now turn to how the claimant advanced its claim, the quantum of the claimant’s
claim, and whether it is appropriately substantiated.
789.
I need to confirm that I have power to award costs, essentially by way of damages,
because the respondent took issue at paragraphs [78] through to [97] about the
adjudicator’s power to award claims for EOT’s and delay costs.
790.
At paragraph [80], the respondent stated that if the contract provides for the payment
of an amount by way delay damages which is contingent upon the granting of an EOT, an
adjudicator can award delay damages if he or she is satisfied that the claimant is entitled to
the EOT claim, and (by reference to the terms of the contract) to delay damages as a
consequence.
791.At paragraph [82] the respondent stated that for an adjudicator to conclude any amount is
payable to a claimant by way delay damages, the adjudicator must be satisfied that such an
amount is properly payable in accordance with the terms of the contract, and if that
entitlement depends on entitlement to an EOT, the adjudicator must be satisfied that the
claimant is entitled to such an EOT in accordance with the terms of the contract.
792.
The contract allows the superintendent to award delay damages, and this means that
an adjudicator applying the terms of the contract is in the same position. The key issue
then becomes whether the contract requires an EOT for delay damages, and I have found
that clause 34.1o which deals with those EOT requirements, does not apply to clause 34.4.

PM & supervision - $2,226,054.96 (Claim item 5 in Attachment LM1)
793.
Mr Campbell provided evidence from paragraphs [122] through [124] and in
attachments [NC52] through to [NC54] in support of the claim under this heading.
794.
He explained that:
(i)
the daily cost (average of the daily project management and supervision costs
(between November 2018 and November 2019) was $6,471.09;
(ii)
the duration of the suspension between 12 December 2018 and 20 December 2019 was
identified as 344 days;
(iii)
the daily cost multiplied by the duration of suspension of 344 days yielded the figure
of $2,226,054.96.
795.
He then said that the claimant adopted the quantum assessment of Hind Blunden
(the “HB quantum report”) which amounted to $1,504,972.27 which was based on the
following attachments:
(i)
the claimant’s payroll data in Microsoft Excel format – NC52;
(ii)
invoices issued to the claimant for 4 named contract personnel - NC52AA – NC52BR;
(iii)
Excel spreadsheets for contract personnel from Skout Solutions – NC53 & NC54.
796.
Mr Campbell’s adoption of Hind Blunden’s assessment of $1,504,972.27 is an example
of submissions being contained within statutory declarations.
797.
In the submissions at paragraph [18.109], the claimant submitted that for the
purposes of adjudication it had its cost claim independently reviewed by Hind Blunden but
did not state that it had adopted the lower amount. I may need to resolve this issue once I
have considered the HB delay and HB quantum reports.
798.
However, at paragraph [68] of the response submission under the heading “New basis
of claim raised in adjudication application” regarding suspension costs, the respondent
submitted that this was a new claim in the application based on an entirely new valuation
made up of various personnel and consultant costs that the respondent was not aware of
prior to adjudication application (on page 20 of the response).
799.
The objection is not entirely clear because the payment claim under this heading is a
line item for a duration of the suspension (12/12/18 to 20/11/19) with no personnel and
consultants’ costs identified. The payment schedule, as I have already found, merely
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referenced the notices of dispute, and made no complaint about how those costs were
made up.
800.
I have found that insofar as quantum is concerned, the payment schedule, even
supplemented by the notices of dispute, did not deal with any concerns about how the
quantum was derived, how it was calculated, which personnel were involved, nor put
forward alternative valuation mechanisms (“lack of detail”), as the payment schedule had
simply stated “nil”.
801.
Had this complaint been made in the payment schedule, the claimant could have
provided more details in the application to counter any payment schedule objections,
about which the respondent has now expressed concern. The Courts are quite clear that
the payment claim, and payment schedule define the parameters of the dispute so that the
claimant knows the case to meet in adjudication [Multiplex, Style Timber and WICET].
802.
I am concerned the respondent is now raising the issues of lack of detail in the
response, which may constitute an ambush about which I have already made findings.
803.
Nevertheless, the claimant is only entitled to make submissions properly made in
support of the payment claim, and I will be careful to ensure, in light of the respondent’s
objections, that no new claims or bases of claims are made in the application that were not
identified in the payment claim. The claimant must also demonstrate its onus.
804.
The respondent’s objection at paragraph [389] of the response was that HB delay
report had not been provided prior to receiving application, such that in line with its
objections set out in section 2.4 of the response, the claimant was not entitled to rely upon
a new claim to delay damages based on the HB delay report.
805.
I do not understand where the respondent considers there is a new claim for delay
damages emerging from the HB delay report, and I will consider this issue at the threshold
stage before having regard to the report. If the respondent is objecting to the claimant not
providing the HB delay report in the payment claim, I cannot accept that objection,
because the law, which I have extensively considered under the threshold no reasons
objection, recognises that payment claims can be fairly cryptic.
806.
The only prima facie issue that emerges from this objection is that the claimant was
claiming 307 days delay in the application, if the delay was capped at 20 November 2019,
but 342 days relying upon the HB delay assessment [paragraph [18.105] of the application].
807.
The payment claim identified the duration of suspension being from 12/12/18 to
20/11/19, and I have calculated that period to amount to 344 days, but I do not find that the
actual number of days was identified in the payment claim – it was just a period of time.
808.
I do not consider that it is possible to consider this objection at the threshold stage
without having regard to the HB delay report, but I am mindful that the HB delay report
must only contain submissions properly made in support of the payment claim.
809.
On page 8 of the HB quantum report, Dominique Halloran under heading 3 Delay
Assessment, the author referred to the HB delay report which they also assessed in which
was identified a period of delay for bioreactor suspension between 18 January 2019 and 20
November 2019 being 307 days, which was used in HB’s delay damages calculations.
810.
I now turn to the HB delay report, as well as the HB quantum report which the
claimant has put forward in its application submissions.
811. Whilst the claimant refers to the HB delay report in paragraph [18.105], supported by the
statutory declaration of Mr Campbell at [355] and [341], I note that there is no paragraph
[355] of Mr Campbell’s statutory declaration. I accept that at [341] he said that the claimant
claimed extension 307 days for the suspension of the bioreactor tank.
812. However, that is in the context of an extension of time to overcome liquidated damages.
813. The application [18.108] stated that the fulsome and detailed breakdown of the costs
claimed by the claimant in connection with the suspension was set out in paragraphs [122]
to [197] of Mr Campbell’s statutory declaration to which I turn
814.At paragraph [124] of his statutory declaration, Mr Campbell refers to the HB quantum
report as supporting his calculations.
815. Earlier at paragraph [28] Mr Campbell identified that the suspension of work prevented
the claimant from carrying out work which I list from his statement below:
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Works

Description

Bioreactor tank

Repairing cracks, mechanical work (pumps, covers et cetera), finishing
of cable tray, external pipework to blowers, dosing pipes from the
chemical dosing building, pipes from the membrane tank to the
bioreactor tank

Membrane tank

Backfilling, floor slab, building remaining walls, suspended channel,
hydrostatic testing, benching concrete, installing final membrane and
fittings, connecting necessary pipes

Switch room

Delivering the switch room to site, pull cables to the bioreactor tank
equipment and terminate cables

PTA inlet

Finishing pad (poured), liquor pump

Retaining wall

Building retaining wall

Commission

Commissioning rising main and Lowood site

816.
I note that Mr Farrell between paragraphs [123] to [143] disagreed with Mr Campbell
in relation to the switch room and retaining wall work, but otherwise did not dispute that
the suspension prevented the other work identified in the table. I will deal with those
objections below.
817. Mr Campbell added that these activities affected by the suspension and the effect on the
construction program was set out in more detail later in his statutory declaration.
818.
From paragraphs [117] to [119], he outlined that the claimant had mitigated days in
relation to accessways and walkways as well as the installation of minor electrical works
and then from paragraphs [122] through to [124] he dealt with this particular claim item.
819.
From paragraphs [147] to [152] Mr Farrell took objection to the submissions as
follows:
(i)
the breakdown of calculation had not been provided to the respondent in the
payment claim or before the application, but having reviewed them he denied
entitlement on the following bases;
1. the calculations based on 344 days – the period between 12 December 2018
and 20 November 2019, but the claimant was only claiming 307 days delay;
2. the amount calculated based on estimated average daily cost of $6471.09 per
day, but no documentation had been provided to demonstrate those
supposed costs;
3. even if it had occurred those costs, it is unclear how those costs arose out of
the suspension and not other works being undertaken at the time;
(ii)
the claimant now made a new claim for $1,504,972.27 for which he made the following
comments:
1. the monthly cost of the claimant’s employees between November 2018 to
November 2019 was not applicable because most of the personnel did not
have anything to do with the suspension or the bioreactor works;
2. the HB quantum calculations include costs in a period outside the claimed
delay period;
3. so far as the claimant’s consultants were concerned:
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a. HB quantum calculations include costs outside the claimed delay
period;
b. he did not agree that the consultant’s costs of the following
personnel were claimable because they were not additional costs
incurred because of the suspension;
a) David Moore;
b) Ellen Kemp;
c) Jamie McGowan;
d) Benjamin McHerron;
e) Alex Powell; and
f) Benjamin Jermanus;
(iii)
submitted that the claimant was not entitled to recover project management
supervision costs generally because the suspension did not critically delay the
completion of the works because the critical path works were electrical works such
that suspension could not have resulted in any additional days of management and
supervision.
820.
The issues raised by Mr Farrell were echoed in the respondent’s submissions from
paragraphs [408] to [413] in which it emphasised the claimant was not entitled to the new
claim of $1,504,972.27 and that it had not suffered a delay to the date for practical
completion as a result of the suspension.
821. In my view, the respondent’s submissions and Mr Farrell’s complaints about not having
been given the breakdown of calculations in the payment claim must be rejected because
this head of claim was identified in the payment claim with the amount calculated for a
particular period. The respondent has not submitted as a matter of jurisdiction, that the
payment claim was deficient in not satisfying s68 of BIF.
822.
As I mentioned previously, the payment claim can be cryptic, and it is up to the
respondent in the payment schedule to take issue with this alleged lack of detail in
challenging the payment claim as a reason for non-payment. As I mentioned reasons
identified in the payment schedule finalises clarification of the issues in dispute, so that if
those reasons are not there, they do not form part of the dispute.
823.
Accordingly, under s82(4) I am obliged to reject these reasons of lack of details that
have now emerged in the response as they were not properly made in support of the
payment schedule.
824.
Nevertheless, Mr Farrell’s objections about the costs for the personnel claimed not
being claimable because they could have been carrying out other work is an example of the
claimant having to prove the merits of its claim.
825.
In this regard, on balance, the claimant has demonstrated its onus because it has
sworn evidence from Mr Campbell who was intimately involved with the project stating
that these personnel were involved in the six categories of work affected by the suspension.
826.
Apart from Mr Farrell’s objections about the retaining wall and the switch room,
there was no objection taken to the other categories of work. At paragraph [149(c)] Mr
Farrell merely challenged whether these personnel could have been working elsewhere.
827.
However, at paragraph [150(a)(i)] he said that most of the personnel did not have
anything to do with the suspension or the bioreactor works generally. This was a positive
assertion, however, there was no further expansion upon this wide-ranging statement to
displace the claimant’s onus through Mr Campbell.
828.
I was unable to accord sufficient weight to what he meant by most of the personnel,
and what he meant by suspension or the bioreactor works generally to overcome the
evidence of Mr Campbell.
829.
I have given the respondent the benefit of analysing its objection but note that this
objection sails very close to the wind of raising a new reason in the response. Naturally, a
claimant needs to demonstrate entitlement to its costs, such that it does not escape
scrutiny in adjudication, but the claimant cannot be ambushed in adjudication either.
830.
The response submissions and Mr Farrell’s objection to this new claim of
$1,504,972.27. It is not clear to me where a new claim arises. Certainly, there is a new
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amount for this part of the claim, but the respondent provided no authority to support its
objection that a claimant in adjudication cannot claim a lower amount than that in the
payment claim.
831. To my mind the adjudication process contemplates the claimant reducing its claims in an
application after having had the opportunity to consider:
(i)
any reasons for non-payment in the payment schedule;
(ii)
their calculations - and this is clearly evident in Lindsay Ashton’s statutory
declaration in which over claimed amounts were identified and therefore not pressed
in the adjudication application;
(iii)
the evidence supporting the payment claim.
832.
Any reductions that may result cannot, in my view, be categorised as a new claim as
the respondent suggests.
833.
This amount emerges from the HB quantum claim, and HB based its calculations on
the information provided to it by the claimant, and I see no new claim has emerged, so I
reject those submissions.
834.
It is clear, however, that Hind Blunden (“HB”) had a lower value for this aspect of the
claim, and it carried out an independent valuation which I will carefully consider.
835.
Some objections remain to be considered and they relate to:
(i)
HB using a different period for calculation of the costs;
(ii)
the claimant’s consultant costs were not claimable;
(iii)
the retaining wall and switch room work were not affected by the suspension.
836.
I will review the HB quantum report about the different period for the calculation
costs.
837.
I will review the claimant’s consultant costs in the HB quantum report because it
captured all the invoice details in spreadsheets in Annexure 7, and I am satisfied that they
are accurate summaries.
838.
However, I firstly deal with the retaining wall and switch room objections.
839.
Mr Farrell objected to the list of work identified by Mr Campbell about the retaining
wall and the switch room not being affected by the suspension because in the case of the
latter he asserted that the switch room could have been delivered on the time originally
programmed even though the bioreactor was delayed.
840.
I need to reinforce the distinction between the delay costs under clause 33.4 and
delay costs generally for which an EOT is required [clause 34.10]. I agree that in the latter
significant importance attaches to the critical path, because it is only critical path delays
that attracts an EOT.
841.However, under clause 33.4 the costs include those relating to delay and disruption, but
there is expressly no need to demonstrate a critical path delay, so if the switch room was
delayed the claimant did not have to identify how the delay affected the critical path.
Clause 33.4 expressly exclude the application of clause 34.10 to these costs, and I take that
to mean, inter alia, the need for an EOT. This overcame the paragraph [80] and [82]
submissions of the respondent because I find the contract does not require an EOT for
delay damages under clause 34.3.
842.
Mr Campbell’s list identified the work activities that were delayed, but the contract
did not require him to identify by how much each work activity was delayed, and how it
contributed to the critical path, which would have been required under clause 34.10.
843.
In any event, the HB delay analysis explains that the bioreactor suspension was on
the critical path, to which I may need to refer under liquidated damages below.
844.
The difficulty I have with Mr Farrell’s assertions about the retaining wall not being
delayed by the bioreactor is that, even if I could make a finding about it, I have no evidence
upon which to make any deductions to the claimant’s costs for this aspect of work, and
there was no need for this level of detail to be required in the application (because new
reasons are prohibited), about which I have already given consideration. I therefore find
that Mr Campbells’ statutory declaration confirming that these two areas of work were
delayed, and the claimant’s costs included those 2 work areas was valid.
845.
I now refer to the HB quantum report.
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Different period
846.
In Attachment 5, HB captured every general ledger spreadsheet entry provided to it
and I accept that there were entries for costs as far back as February 2018. There were some
costs in spreadsheet that HB ignored because they related to a termination cost.
847.
HB identified the total cost $1,945,470.20 for direct employees over the whole period
of the cost provided. However, I find that this amount was not submitted by HB as a
suspension cost.
848.
HB explained under heading 6.2.1 Direct Employees of BRS what was done with the
general ledger items and that 4 new columns had been included in attachment 5
regarding the posting date (T), the period in which each cost should have been allocated
(U), the assessment of costs allocated (V) and a comments column (W).
849.
In paragraph [59(h)] the author explained that this analysis was used to provide a
daily rate to organise costs for each employee on a monthly basis and that all monthly
costs for relevant employees was summed to derive a total monthly cost.
850.
In paragraph [59(i)] the author then explained that the total monthly cost was then
divided by the number of calendar dates in that month to derive a daily rate.
851. In paragraph [59(j)] the author then explained that the analysis of the daily rate for direct
employees was provided in attachment 6.
852.
I am satisfied that this was a rigorous and accurate approach in data analysis, and I
find these calculations are correct.
853.
At paragraph [55] the author then stated that the summary of assessment of daily
rates for project management and supervision costs was attached in attachment 4.
854.
In this attachment under the relevant column for periods within which the
suspension occurred, the report identified the number of days delay in each relevant
month, which totalled 307 days delay. The fact this number is less than the 344 days that
could be derived from payment claim, to my mind does not constitute a new claim, and
the claimant is at liberty to claim a lesser amount.
855.
Insofar as the direct employees’ costs are concerned, I am satisfied that the daily
average for the direct employees was correct, and that Mr Campbell’s statutory declaration
in support of that data is sufficient to demonstrate the claimant has satisfied its onus and
substantiated its claim for those costs.
856.
I have closely reviewed attachment 4 and am satisfied that the daily rate of direct
employees and daily rate of contract personnel were provided in the columns for the dates
January 19 through to November 19, and it is only those columns that also have a row
relating to the amount of delay for that month. For example, under the January 19, the
number of days delay was 14 days, and August 19 had 31 days.
857.
I am satisfied that this is a more accurate methodology than that employed in the
payment claim, which had just used an average daily rate over the whole period of $6471.09
per day, because the HB quantum report more accurately reflects the claimant’s costs.
858.
I extracted the HB data from this table in attachment LM 2 because I have found the
delay only commenced on 23 January 2019 and may need to amend the data in relation to
the contract personnel, after a review of their costs. Due to the space limitation I explain
the data entry is as follows:
(i)
the 1st row under the date is the daily rate of direct employees; and
(ii)
the 2nd row is the daily rate of contract personnel;
(iii)
the 3rd row is the average daily rate for project management and supervision costs;
(iv)
the 4th row is the delay period;
(v)
the 5th row is the delay damages calculation for that month;
(vi)
the sixth row is the total of project management and supervision delay costs.
859.
On the same attachment LM 2, is my calculation based on the start of the delay of 23
January 2019 instead of 18 January 2019 and some revised contract personnel costs. Where I
differ from HB, its numbers have a double strike through, and my changes are easily seen
next to the double strike through numbers. The data from attachment LM 2 is then
transferred to LM 1 for calculation of the adjudicated amount.
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Contract employees
860.
Regarding the contract personnel invoices, all details of which were summarised in
attachment 7. I note that HB did not accept that Ellen Kemp the commissioning
manager’s invoices formed part of the suspension cost on the basis that they were not time
related costs. At paragraphs [67] through to [68] HB explained that the commissioning
manager’s activities were task specific and not time related.
861.
I understand this exclusion and accept that it is correct because commissioning must
take place in any event.
862.
At paragraphs [69] through to [74] HB considered that the charge out rate for a
health and safety advisor [Ben Jermanus] of between $382.65 per hour and $394.84 per
hour was high, and the report extracted and attached the Hayes recruitment agency salary
guide for personnel in Queensland and identified an annual salary for this person at
$126,500 divided by 44 working weeks per year at a 38 hour week resulting in a figure of
$75.66 per hour.
863.
I accept this rate and note the reduced rate was correctly applied in attachment 7
and then transferred to attachment 4, and I accept this calculation.
864.
I am satisfied that the other contract personnel invoices were for the period in
question and based on Mr Campbell statutory declaration that they related to the work
required because of the suspension.
865.
Accordingly, my only change to the HB calculations which I have accepted is for
January 2019 where I consider the delay commenced from 23 January 2019, as advised by
the claimant in its letter of 14 January 2019 to the respondent, which is a difference of 6
days from HB, such that the January 2019 delay was only 8 days therefore totalling
$28,836.32 instead of HB’s calculation of $50,463.60. This is identified in LM 2.
866.
Accordingly, the amount that I have calculated from LM 2 and transferred to LM 1 for
this item is $1,483,344.99

Site rental & running costs $256,985.20 (Claim item 6 in Attachment LM1)
867. Mr Campbell makes this claim [125] through to [128] of his statutory declaration. Mr
Farrell [153] through to [157] which was echoed in the response submissions [414]
through to [420], submitted that:
(i)
the calculation was not provided in the payment claim or all prior to the adjudication
application;
(ii)
it was based on a delay of 344 days, but claimant was only claiming 307 days delay;
(iii)
the amount was based on an estimated daily average cost of $747.05 per day but:
1. the claimant had not provided any documentation to demonstrate how the
daily rate has been calculated; and
2. explain why the average is only taken having regard to the period between
February 2019 and June 2019;
(iv)
even if it had incurred those costs it was unclear in the absence of any documentation
showing those costs and how they were additional costs arising out of the suspension
(v)
the claimant, in the application, was now claiming a sum of $435,195.14 which was a
new claim and:
1. it is unclear how the amount had been calculated; and
2. the site running costs in the HB quantum report appeared to take the whole
of the costs into account and included equipment from Coates Hire and Hilti
which were not costs relating to any delay;
(vi)
the claimant did not explain how the site rental and running costs were additional
costs and the suspension did not critically delay the completion of works because the
electrical work was driving the critical path;
(vii) these costs were not an additional cost incurred as a result of the suspension.
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868.
The submissions at paragraph [418] emphasised that the claim of $435,195.14 was a
new claim and it relied on its earlier section 2.4 submissions that the claimant was not
entitled to make a new claim.
869.
I have already rejected the respondent’s submissions and Mr Farrell in relation to the
complaint about the calculation of not having been provided in the payment claim and
refer to those same reasons.
870.
The issue of the 307 days delay compared to the 344 days delay has already been
addressed, and I see no difficulty in the claimant claiming a lesser amount.
871. The submissions regarding the alleged lack of documentation in the application in support
of payment claim amount falls within the respondent’s earlier lack of details objection
which I had rejected on the basis of it being an ambush and the same rejection applies
here.
872.
The objection requiring the delays being on the critical path, has already been
rejected previously and I rely on those same reasons to reject the respondent’s submission
under this heading.
873.
The objection regarding the new claim of $435,195.14 is valid insofar as the claim is for
a greater amount than the $256,985.20 claimed in the payment claim. In my view, even
though my obligation is to value the construction work in the payment claim under s72 of
BIF, which includes valuing the claim in accordance with the contract [s72(1)(a) of BIF],
and in this case clause 33.4 allows costs, including for delay and disruption, I do not
consider that a claim amount greater than that made in the payment claim is properly
made.
874.
Nevertheless, apart from the issue of quantum, I refer to HB’s quantum report which
relied upon the claimant’s job cost reports [NC55] and invoices from external suppliers
Assess ORR, All Temporary Fencing and ATF Services Pty Ltd which were attached as [NC
55A to NC55L and NC 66A to NC66G] assessment.
875.
Again, HB added the same few columns to its spreadsheet to capture the time period,
its assessment of costs, whether the costs were time related or not time related and any
other comments as is clear from paragraph [76(e)] of the report.
876.
These costs were provided in attachment 10, and the line by line analysis was
extremely comprehensive and included the consultants’ costs that had been taken into
account in the project management and supervision costs.
877.
This was a very detailed spreadsheet and I am satisfied that that is correct because it
was the claimant’s entire job cost report that was provided. Those consultant’s costs,
although they were time related, were taken out by reference to the comments category
(U) in which the entry was “see project management & supervision costs.”
878.
Furthermore, the columns R through to U revealed the extensive analysis carried out
by HB. In particular, the category column identified a significant number of entries that
were not considered time related, and as such did not form part of the ultimate calculation
for a daily site running costs which was found in attachment 9.
879.
I am satisfied that the attachment 10 spreadsheet analysis correctly calculated the
totals of the costs on a monthly basis for the applicable job costs and for the external
suppliers found in attachment 9.
880.
However, the Daily rate of site running costs calculated by HB, whilst I am satisfied
that they are accurate, generated a far higher site rental and running costs claim than that
made in the payment claim. To my mind the claimant is limited to a maximum of its
payment claim amount of $256,985.20, and I am obliged to turn my mind as to what the
appropriate amount is having regard to the evidence.
881.
The daily rate of site running costs from January 19 to November 19 varied from
$426.57 in January 2019 through to a high of $2733.56 in July 2019.
882.
I am satisfied that the daily average can be calculated from HB’s total of $437,195.14
and divided by 307 days delay yields an average of $1424.09 per day, which is an accurate
figure. However, it is greater than the claimant’s figure of $747.05 per day, which, although
it was not explicitly stated in the payment claim, can be derived from the payment claim.
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883.
In my view I can use the daily rate of $747.05 for this item, which apart from 4
months where HB calculated a lower figure, that daily rate was exceeded for the other 7
months.
884.
The respondent’s complained that the claimant’s average was only for the period
February to June 2019, and if I use HP’s figures for this period, the average daily rate
calculates as $1283.18. Accordingly, this confirms that I can use the daily rate of $747.05 for
this item because although it is lower than the true actual average daily rate calculated by
HB, and underestimates the claimant’s costs to which it is entitled under clause 33.4 of the
contract, it cannot be more than the payment claim amount.
885.
I use the 301 days delay that I have derived multiplied by $747.05 to calculate a figure
of $224,862.05 which is taken to attachment LM 1.

Civil work @ day rates $408,429.03 (Claim item 7 in Attachment LM1)
886.
HB advised in heading 6.4 “Additional Costs from Civil Works Contractor as a
Result of Suspension” that it had not been instructed to consider those costs.
887.
Mr Campbell makes this claim [129] through to [137] of his statutory declaration.
888.
Mr Farrell [158] through to [166] which was echoed in the response submissions [421]
through to [424] submitted that:
(i)
the claimant was not forced to enter into a contract with the subcontractor on a day
works basis;
(ii)
the claimant could have removed some of the subcontract scope and dealt with
separately, rather than pay at the day rates;
(iii)
to the extent there was any impact on the scope of work, such impact was limited;
(iv)
the claimant claimed the whole of the overrun without demonstrating that is likely
that some, if not all, of the additional costs were not related to the suspension;
(v)
the claimant referred to an amount of costs for additional contractors but provided
no details of them; and
(vi)
the claimant failed to mitigate its costs.
889.
This is another example of the payment schedule not stating the reason for nonpayment. There was nothing in the payment schedule nor in the respondent’s notice of
dispute about this item and the quantum related to the claim.
890.
Accordingly, when the claimant approached adjudication, there was no dispute about
this part of the claim because the payment claim, and payment schedule limit the ambit of
dispute.
891.
The reasons now advanced in the response, supported by Mr Farrell are therefore not
properly made in support of the payment schedule, and as has been identified previously, I
may not have regard to those submissions under s82(4) of BIF
892.
Nevertheless, the claimant is obliged to demonstrate its onus and substantiate its
claim.
893.
I am satisfied from the evidence of Mr Campbell how the payment claim amount had
been calculated. Bellrise, the subcontractor had provided a lump sum of $1,489,500 for the
Civil Works package, and a copy of the letter marked [NC56] was evidence of this lump
sum. However, that was for a specific scope of works.
894.
The claimant estimated a cost of $300,000 for the cost to complete that scope which
was deducted from the lump sum amount to determine an equivalent lump sum for the
same scope of work at for Bellrise works of $1,189,500.
895.
Mr Campbell said the costs incurred to 20 November 2019 were $1,597,929 made up
of:
(i)
Bellrise invoices and day work dockets of $1,406,879 for the work attached at [N59A
to NC59P]. He said the total of that amount had taken into account deductions he
made from the day works dockets because they did not form part of the civil Works
package and explained the reasons in the attached spreadsheet [NC61]. Mr Campbell
called this adjusted amount of $1,406,879 as (C) in his calculations below.
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(ii)
other subcontractor costs about $191,050.
896.
Mr Campbell stated that the other subcontractor costs were not being pursued in the
adjudication and were not included in the calculations.
897.
It transpired that the claimant’s estimate of $300,000 cost to complete was not
correct and Bellrise advised that the lump sum price was $349,921 instead of $300,000 and
the letter confirming this was attached at [NC60].
898.
Mr Campbell then calculated the additional costs it had incurred as follows:

Original lump sum

$1,489,500 (A)

Bellrise quote for remaining costs to
complete

$349,921 (B)

Adjusted amount plus remaining costs B + C

$349,921 + $1,406,879 = $1,758,800.03

Difference in cost (B + C) - A

$1,758,800.03 - $1,489,500 = $267,300.03

899.
I am satisfied that these are costs incurred by the claimant and that they relate to the
suspension because of the statements in Mr Campbell’s statutory declaration and this
$267,300.03 was the amount claimed which is less than the amount of $408,429.03 claimed
in the payment claim.
900.
I am satisfied that the claimant has demonstrated its onus and substantiated its claim
so the amount of $267,300.03 is transferred to attachment LM 1.

Design support $128,599.74 (Claim item 8 in Attachment LM1)
901.
HB advised in heading 6.5 “Additional Design Support Costs” that it had not been
instructed to consider those costs.
902.
Mr Campbell makes this claim [138] through to [148] of his statutory declaration.
903.
Mr Farrell [167] through to [172] which was echoed in the response submissions [425]
through to [429] submitted that:
(i)
the claimant did not provide any detail as to how the amount was calculated;
(ii)
the costs described in NC62 were not related to the suspension;
(iii)
it was not apparent from the Jacobs invoices in NC61A to NC 61F how the amounts
related to suspension;
(iv)
the claimant claimed the whole of the overrun as related to the suspension and may
have been caused by the claimant’s own actions;
(v)
there was a difference in the new claim relating to developing design to IFC of
$9414.38 that is not demonstrated by the claimant’s supporting documents;
(vi)
it is not entitled to the amounts claimed because it is failed to demonstrate how the
costs were calculated.
904.
Again, this is an example of the payment schedule not stating the reason for nonpayment. There was nothing in the payment schedule nor in the respondent’s notice of
dispute about this item and the quantum related to the claim.
905.
Accordingly, when the claimant approached adjudication, there was no dispute about
this part of the claim because the payment claim, and payment schedule limit the ambit of
dispute.
906.
The reasons now advanced in the response, supported by Mr Farrell are therefore not
properly made in support of the payment schedule, so again I may not have regard to those
submissions under s82(4) of BIF for the same reasons identified earlier.
907.
The respondent’s objection to the IFC difference claim of $9414.38 can be considered
because it is an objection relating to the application submissions. It was explained by Mr
Campbell, who explained that the sum of $9414.38 was not being claimed, so it is not in
issue.
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908.
In addition, as is required throughout the adjudication, the claimant is obliged to
demonstrate its onus and substantiate its claim.
909.
Mr Campbell attached Jacobs invoices and from paragraphs [139] through to [142] he
explained the breakdown of the additional work required to adapt the program because of
the limited work fronts in support of the claimant and its subcontractors.
Construction support of $63,635.09
910.
Mr Campbell explained costs by 20 September 2019 had ballooned to $128,027.00 for
additional design support, which was an additional cost of $95,453, and the claimant was
claiming 2/3rd of the overrun of $63,635.09 which would not have been incurred but for the
need for the additional support because of the suspension.
911. He set out the breakdown in NC62.
912.Having regard to these documents and his statutory declaration, I am satisfied that the
claimant has demonstrated its onus and substantiated its claim
Procurement support of $11,332
913. Mr Campbell explained that this sum was for the additional procurement support required
due to the suspension including ceiling solutions, membrane advice etc.
914.
He set out the breakdown in the NC62.
915. Having regard to these documents and his statutory declaration, I am satisfied that the
claimant has demonstrated its onus and substantiated its claim
Develop design to IFC of $44,218.27
916.
He explained the additional work included redrafting, additional review of drawings,
calculations and modelling which had to be rechecked and the reordering of works
requiring the claimant’s subcontractors to minimise program impacts.
917.He explained those costs had been assessed and reviewed by Norman Campbell and valued
at $53,288.69, and that Norman had resigned in January 2020. He said the claimant was
claiming $44,218.27 which amounted to 20% of the IFC work completed during January to
April 2019.
918.
He set out the breakdown in the NC62.
919.
Having regard to these documents and Mr Campbell’s statutory declaration, I am
satisfied that the claimant has demonstrated its onus and substantiated its claim
920.
Accordingly, I am satisfied that the claimant is entitled to $119,185.36 and this is
transferred to LM1

Site contractors $109,583.44 (Claim item 9 in Attachment LM1)
921.HB advised in heading 6.6 “Additional Costs from site contractors” that it had not been
instructed to consider those costs apart from the scaffolding costs in the QMF and Assess
ORR claims.
922.
Mr Campbell makes this claim [149] through to [179] of his statutory declaration.
923.
Mr Farrell [173] through to [179] which was echoed in the response submissions [431]
through to [438] submitted that:
(i)
he did not agree that there was fluidity in relation to the suspension and it did not
alter the work fronts available, such that it was not necessary to fix any lump sum
pricing, and the additional costs incurred were because the claimant had failed to
mitigate the impact of suspension;
(ii)
claimant’s failure to document how it was forced to engage the contractors on a day
rates basis;
(iii)
the claimant had failed to provide a source of the “indication from the respondent that
the lifting of the suspension was imminent” and to the best his knowledge the
superintendent never indicated any such thing to the respondent;
(iv)
the claimant had not demonstrated how these costs were in fact incurred as a result
of the suspension.
924.
Again, this is an example of the payment schedule not stating the reason for nonpayment. There was nothing in the payment schedule nor in the respondent’s notice of
dispute about this item and the quantum related to the claim. The payment schedule
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could have challenged the basis of these costs and allege that the claimant had failed to
mitigate the impact of the suspension, but it did not do so.
925.
Accordingly, as I have found previously, when the claimant approached adjudication,
there was no dispute about the entitlement for the claim because the payment claim, and
payment schedule limit the ambit of dispute.
926.
The reasons now advanced in the response about not demonstrating entitlement and
failing to mitigate its costs, supported by Mr Farrell are therefore not properly made in
support of the payment schedule, so again I may not have regard to those submissions
under s82(4) of BIF for the reasons identified earlier.
927.
The respondent’s objection about the:
(i)
failure to provide documentation showing it was forced to engage contractors on a
day rates basis;
(ii)
failure to provide a source of the indication;
(iii)
failure to demonstrate the costs incurred were as a result of the suspension,
were considered because they were objections relating to the application
submissions.
928.
The claimant is obliged to demonstrate its onus and substantiate its claim and those
objections will be considered to see if the claimant has succeeded in doing so.
929.
The history of the basis of the claim was explained by Mr Campbell in paragraphs
[151] through to [174], who explained that:
(i)
the whole dynamic of the operation from planning and access to the limited
availability of work fronts, and the fluid nature of the suspension meant that the
lump sum prices for a fixed scope within defined timeframes was not applicable;
(ii)
he asserted that the lifting of the suspension was imminent, and that although there
were no documents to provide support for that assertion, he provided the evidence in
a sworn statutory declaration, and there is nothing to detract from his evident
intimate knowledge of the project, and the veracity of the evidence given by him
elsewhere, for me to find that this assertion was incorrect;
(iii)
he explained the practical inability to backfill around the bioreactor which forced the
need for additional scaffolding until the suspension was lifted, but instead of that
happening (as expected) in January 2019, it was still present in February 2020;
(iv)
the need to store overflow equipment and materials on site for those that could not
practically be stored off site, meant that double handling occurred to open up work
fronts to subcontractors;
(v)
he broke down the claim on a contractor by contractor basis which was supported in
the spreadsheet marked [NC63], and in it the claimant only dealt with invoices for
which the claimant believed it incurred additional amounts (relating to the
suspension) and not relating to the overall contract or invoices from those
subcontractors;
QMF construction
(i)
he explained that they provided concrete services including formwork, steel fixing
and placing of concrete, and the suspension severely impacted the work by limiting
the work fronts and the proposed logistical methodology such of they could not
continue with parts of the membrane tank, and there was conflict about access versus
work fronts causing inefficiency, disruption and prolongation of work.
(ii)
he added that the provision of the Manitou and scaffolding continued for far longer
than planned, and the claimant was seeking to recover some of those costs;
(iii)
he asserted that the costs were captured in [NC63] for $38,982.10 substantiated by the
supporting invoices [NC64A to NC64I];
Australian Civil Solutions
(i)
he explained that they provided labour plant hire, which after completing the outlet
work, had a work scope to then to install electrical conduits and other civil works
around the site; and due to the access to lay electrical conduits becoming sporadic,
they had to be employed on a day rates basis, which significantly increased the cost of
the works as demonstrated by [NC63];
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he asserted that the costs were captured in [NC63] for $24,753.05 substantiated by the
supporting invoices [NC65A to NC65M];
(iii)
he explained that in the payment claim the amount claimed was $29,038.30, but was
being reduced by amounts which he tabulated and totalled at $4285.25;
Access Orr
(i)
he explained that they provided mechanical/welding and further scaffolding hire and
maintenance services from April 2019 and completed works on the blower area,
installed steel pipes and access walkways and steelwork on the bioreactor and
membrane tanks;
(ii)
he said that the quantity of scaffold required had almost doubled due to the inability
to backfill around the bioreactor tank such that scaffolding had to be erected
between both tanks to facilitate the limited amount of steel works it was allowed to
proceed including placement of the walkway;
(iii)
he said the work was made more complex and inefficient by not having the area
backfilled and having to work with scaffolding and larger cranes and that the
continual access issues contributed to the prolongation of the building of the blower
area and connecting of the pipes, and that there were a significant number of
interconnecting pipes that were unable to be connected due to the suspension;
(iv)
he explained that in the payment claim the claimant only sought $32,213.83 in respect
of the total invoice amount of $404,546.12, and those invoices were attached and
marked [NC66A to NC66G];
(v)
he explained that HB had reviewed each of those invoices and calculated the
scaffolding costs to be $212,381.75 in appendix 9 to the report, and that HB had
included the scaffolding costs in its calculation of additional site rental and running
costs and had excluded the boilermaker and mechanical fitter amounts;
(vi)
he said that the claimant adopted this assessment and was not pursuing any
boilermaker and mechanical fitter costs. However, it was not clear the precise
amount that was now being claimed;
Crane Hotline
(i)
he explained that they provided cranage for the project from a 20 tonne Franna to a
60 tonne all-terrain slew crane;
(ii)
he explained that as a result of the suspension the claimant had to use larger more
expensive cranes to achieve longer reach or provide additional lifting capacity;
(iii)
he added that the access issues caused multiple setups for the cranes to achieve the
same number of lists, thereby reducing the actual working ability of the crane; and
(iv)
that products and materials could not be installed as a result of the suspension
meaning that items had to be continually shifted around site for which the claimant
incurred double handling costs;
(v)
he asserted that the costs were captured in [NC63] for $6812.83 substantiated by the
supporting invoices [NC67A to NC67G].
930.
I reviewed HB’s quantum report about the scaffolding component of these additional
costs claimed in QMF and Access Orr and:
(i)
its paragraph [85] comment that the Access Orr invoices were included in site
running costs;
(ii)
the paragraph [86] to [87] comments about the QMF costs being found on pages 2
and 3 of attachment 12. Attachment 12 was HB’s summary of all the bioreactor
suspension costs for which it was required to provide an expert report;
(iii)
in pages 2 and 3 of that attachment, it is evident that HB considered all the variations
claimed by QMF, and HB then extracted just the scaffolding costs from the QMF
claims. It is clear from the spreadsheet that the following costs were identified:
1. VO 22 for hire and maintenance of scaffold of $6237; plus
2. VO 23 for hire and maintenance of scaffold of $1254; plus
3. VO 35 for hire and maintenance of scaffold of $1800,
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and these additional costs amounted to $9351 which I accept was the additional
scaffolding costs for QMF. In [NC63] Mr Campbell had identified those
scaffolding costs, which I find was independently verified by HB.
931. Having regard to these documents and Mr Campbell’s statutory declaration, I am satisfied
that the claimant has demonstrated its onus and substantiated its claim, but I need to
calculate the correct claim amount.
932.
At paragraph [150] Mr Campbell tabulated the claim $109,583.44 as follows and I have
amended this table to include the revised claim amount made by Mr Campbell by striking
out the original amount and putting the claimed amount instead, as can be seen in the
table.

Site Contractor

Amount

QMF Construction

$38,982.10

Australian Civil Solutions

$29,038.30
$24,753.05

Access Orr

$32,213.83
$6812.83

Cranes Hotline

$9349.21

Total

$109,583.44
$79,897.19

933.

I therefore transfer the amount of $79,897.19 to LM 1.

Membrane storage and fluid change $66,050.00 (Claim item 10 in Attachment
LM1)
934.
Mr Campbell’s statutory declaration dealt with this claim from paragraphs [175]
through to [179].
935.
Mr Farrell paragraphs [178] to [179] objected to this claim on the basis that the
membrane could not be taken out of preservation until the works were complete including
the installation and commissioning of the electrical switchboard, such that the suspension
had been lifted into 2019, the claimant would have incurred the storage costs anyway.
936.
The response submissions [435] through to [426] did not rely upon Mr Farrell’s
statutory declaration and instead asserted that for the reasons set out in section 8.1 of the
response that the delay was caused by the claimant’s own defective work, there was no
entitlement to costs under clause 33.4 contract.
937.
Insofar as Mr Farrell’s evidence and the response submissions are concerned, I find
that they constitute new reasons, which should have been identified in the payment
schedule.
938.
As I have found previously, the reasons now advanced in the response, and those of
Mr Farrell are therefore not properly made in support of the payment schedule, so again I
may not have regard to those submissions under s82(4) of BIF for the reasons previously
identified in the decision.
939.
Again, the claimant needs to demonstrate it satisfies its onus and substantiate its
claim, and Mr Campbell at paragraph [177] explained that the 22 weeks of storage proposed
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to be charged by Suez Water Technologies Pty Ltd amounted to $44,000 since 1 July 2019
supported by their proposal in [NC68].
940.
He explained that the claimant was not pursuing any costs for its own time in
connection with storage of membrane such that its claim was focused on the invoice from
Suez (attached at [NC69]) for $48,000.
941.
He said that HB had prorated the storage costs to 20 November 2019 as $45,000, and I
am satisfied that this amount is appropriate for the storage.
942.
Having regard to these documents and Mr Campbell’s statutory declaration, I am
satisfied that the claimant has demonstrated its onus and substantiated its claim
943.
Accordingly, I am satisfied that the claimant is entitled to $45,000 and this is
transferred to LM1

Repair method trial $5,247.21 (Claim item 11 in Attachment LM1)
944.
Mr Campbell’s statutory declaration dealt with this claim from paragraphs [180]
through to [182].
945.
Mr Farrell paragraphs [180] to [182] and the response submissions [437] to [438]
objected to this claim on the basis that the trial costs were because the cracks were a defect
which the claimant was obliged to rectify at its own cost.
946.
I find that the respondent identified that the claimant was liable at its cost for
rectification of defects in the respondent’s NOD referred to in the payment schedule, so
that even though it did not deal specifically with this claim item, it was entitled to properly
make submissions in support of the payment schedule.
947.
However, I have already found that the cracking was not a defect such that the
foundation of the claimant’s claim is not disturbed because the respondent’s submissions
are founded on the erroneous assumption that the works were defective. Accordingly, the
submissions are rejected.
948.
Again, the claimant needs to demonstrate it satisfies its onus and substantiate its
claim, and Mr Campbell at paragraph [181] explained it had to carry out a trial of Tampur
150, because the respondent had rejected the Xypex product repair, and that but for the
suspension, this would not have been required.
949.
He attached Wet Engineering Pty Ltd’s invoice for $5247.21 [NC70] for this work.
950.
I note that HB had considered this claim item under heading 6.8 “Additional Costs
for Trialling Repair Method required by QUU” in which it said that it had sighted the
invoice.
951. I note further that this amount was provided in attachment 12, which contained HB’s
calculated bioreactor costs, so that it was satisfied with this amount.
952.
Having regard to these documents and Mr Campbell’s statutory declaration, I am
satisfied that the claimant has demonstrated its onus and substantiated its claim
953.
Accordingly, I am satisfied that the claimant is entitled to $5247.21 and this is
transferred to LM1.

HKA assistance $111,715.80 (Claim item 12 in Attachment LM1)
954.
Mr Campbell’s statutory declaration dealt with this claim from paragraphs [183]
through to [187].
955.
Mr Farrell paragraphs [183] to [189] and the response submissions [439] to [443]
objected to this claim on the following bases:
(i)
the claimant was not entitled to delay costs under clause 33.4 for the reasons
identified earlier that the claimant had failed to demonstrate that the date for
practical completion was delayed;
(ii)
the cost claimed under this item appear to have been claimed under project
management & site running costs;
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(iii)

in any event the costs were not costs incurred as a result of the suspension because
the invoices described work activities that were unrelated to those impacted by
suspension;
(iv)
in the application the claimant now made a new claim increasing the claim amount
to $195,615 which were new reasons, and the respondent objected to them on the
basis of the reasons set out in section 2.4 of the response.
956.
Apart from the entitlement and failure to demonstrate delays to the practical
completion, which I consider our new reasons and are rejected for the reasons identified
above; I find that the respondent’s other objections were to counter those in the
application, it was entitled to properly make those submissions.
957.
I will firstly examine the claimant’s submissions and Mr Campbell’s statutory
declaration, to determine whether the claimant had demonstrated its onus and
substantiated its claim.
958.
Mr Campbell at paragraph [184] explained that it had budgeted for a commercial
managers spending 50% of his time on the contract, and that as a result of the suspension
a second commercial manager had to be engaged to assist with:
(v)
the increased commercial activity with the respondent in relation to the suspension;
(vi)
dealing with subcontractors and suppliers that had to be rescheduled, notified of
delays, or issued variations due to the suspension; and
(vii) scrutinising subcontractors’ invoices as the suspension meant that the number of
subcontractors had to be engaged on day rates rather than lump-sum pricing.
959.
He explained that Benjamin McHerron was engaged from 1 February 2019 to 31 July
2090 and spent 50% of his time from 1 February to end of June 2019, and then 80% of his
time in July 2019 dealing with the effects of the bioreactor suspension.
960.
He provided a copy of HKA Global’s invoices amounting to $195,615 in [NC52BM to
NC52BR] and at [186] apportioned the proportion of the invoice attributable to the
suspension thereby calculating an amount of $111,715.80 for this claim.
961.
He said that HB had reviewed each invoice and itemised the task descriptions, and
that HB had included the full amount of $195,615 under project management and
supervision costs, and that the claimant adopted HB quantum assessment for this item.
962.
Accordingly, the objections raised by the respondent about the costs having been
already included under project management and supervision costs are valid, so the claimant
is not entitled to any amount for this claim.
963.
Accordingly, I am satisfied that the claimant is not entitled to any amount for this
claim so that $0 this is transferred to LM1.

Bonacci $6,387.50 (Claim item 13 in Attachment LM1)
964.
Mr Campbell’s statutory declaration dealt with this claim from paragraphs [188]
through to [191].
965.
Mr Farrell paragraphs [190] to [191] and the response submissions [444] to [446]
objected to this claim on the basis that there was no entitlement to recover costs because
the cracks were a defect which the claimant was obliged to rectify.
966.
Again, this is an example of the payment schedule not stating the reason for nonpayment. There was nothing in the payment schedule nor in the respondent’s notice of
dispute about this item and the quantum related to the claim. The payment schedule
could have challenged the entitlement and basis of these costs, but it did not do so.
967.
Accordingly, as I have found previously, when the claimant approached adjudication,
there was no dispute about the entitlement for the claim because the payment claim, and
payment schedule limit the ambit of dispute.
968.
The reasons now advanced in the response about not demonstrating entitlement,
supported by Mr Farrell are therefore not properly made in support of the payment
schedule, so again I may not have regard to those submissions under s82(4) of BIF.
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969.
As has been stated elsewhere, the claimant needs to demonstrate it satisfies its onus
and substantiate its claim, and Mr Campbell at paragraph [188] explained it had to engage
Bonnaci as somebody providing an objective independent third party opinion about the
cracking, which the respondent suggested was necessary. He said that the June report was
provided to the respondent on 20 June 2019.
970.
He said that the claimant was claiming for the costs of that report and the follow-up
questions regarding the mean versus maximum width, and that Bonacci charged the
claimant’s $6037.50 for the report and $350 for the reasons to the follow-up question, and
both those invoices were attached as [NC71 & NC72].
971.He stated that the claimant had not claimed the cost of the second report dated 1
November 2019, as it had not been requested by the respondent.
972.
I note that HB dealt with this claim under heading 6.10 “Additional costs for advice
on cracking in the bioreactor tank” and the report acknowledged that the invoices had
been sighted, and I further note that the amount of $6387.50 was in attachment 12, which
was the HB’s assessment of the bioreactor suspension costs for the items that it was
required to consider.
973.
Having regard to these documents and Mr Campbell’s statutory declaration, I am
satisfied that the claimant has demonstrated its onus and substantiated its claim
974.
Accordingly, I am satisfied that the claimant is entitled to $6387.50 and this is
transferred to LM1.

Corporate overheads $666,365.84 (Claim item 14 in Attachment LM1)
975.
Mr Campbell’s statutory declaration dealt with this claim from paragraphs [192]
through to [197].
976.
Mr Farrell paragraphs [192] to [193] and the response submissions [447] to [452] and
its earlier reasons made in [386] to [398] that it objected to this claim on the basis that
there was no entitlement because the claimant had not demonstrated that it suffered a
delay to the date for practical completion.
977.
I have already found that the payment schedule and the referred notices of dispute
did not raise this issue of entitlement, so as I have found previously, when the claimant
approached adjudication, there was no dispute about the entitlement for the claim because
the payment claim, and payment schedule limit the ambit of dispute.
978.
The reasons now advanced in the response about not demonstrating entitlement,
supported by Mr Farrell are therefore not properly made in support of the payment
schedule, so again I may not have regard to those submissions under s82(4) of BIF.
979.
However, the respondent challenged the new claim for overheads made in the HB
quantum report because it had not been provided prior to the application, and by
reference to section 2.4 of the response, submitted that it was not entitled to rely on the
new claim. I will further deal with the objection below.
980.
In any event, the claimant needs to demonstrate it satisfies its onus and substantiate
its claim, and Mr Campbell at paragraph [193] explained it the costs of additional off site
overheads to support the project due to the prolongation of the works caused by the
suspension.
981.
He said this support included finance, accounts, purchasing and business support
staff, IT services and support and that the spreadsheet attached at [NC73] contained a
breakdown of the contract sum and showed the claimant’s corporate overheads and
margin.
982.
He explained that the contract sum for separable proportions 1 and 2 of
$36,522,606.20, included an allowance of $1,205,246.26 which was 3.3% of the contract sum
for corporate overheads
983.
He listed the costs and provided a calculation in a table, and I extract that format
below:
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Description

Amount/Number of Days

Contract Sum for Separable Portion 1

$33,693,955.00

Corporate overheads allowance for
Separable Portion 1 (3.3% of $33,693,955.00)

$1,111,900.00

Days in original program for Separable
Portion 1

574 days

Corporate overheads on cost per day basis
($1,111,900.00/574)

$1937.11

Duration of the suspension (12 December
2018 to 20 November 2019)

344 days

Additional code corporate overheads arising
from the suspension ($1973.11 x 344days)

$666,365.84

10 May 2020

984.
Mr Campbell said that he adopted the HB quantum assessment which calculated the
additional corporate overheads using the Hudson formula in which HB calculated the
additional overheads and profit to be $1,818,235.13 (being $5922.59 per day x 307 calendar
days).
985.
I refer to the HB quantum report heading 6.11 “Additional Corporate Overheads”
in which the author stated that the cost of both off-site overheads and profit should be
reasonably included in the additional costs. I considered it important to analyse the basis
of, and the result of the calculation.
986.
HB identified the three well-known formula for calculating head office overheads and
profit of Hudson, Emden and Eichlay. The two latter formulae required as built
information, which is not available, so that the Hudson formula was utilised.
987.
The report referred to NC 73 and extracted:
(i)
contract sum of $36,524,614 and the spreadsheet amount of $36,522,606.20 differed
due to rounding errors;
(ii)
the allowance for corporate overheads of $1,205,246.26;
(iii)
the allowance for “margin” which is assumed to mean profit of $2,739,775.51.
988.
It calculated:
(i)
the tender overhead and profit margin to be 10.8% as follows:
(Overhead + Profit)/(Original Budget) x 100
($1,205,246.26 plus $2,739,775.51)/($36,522,606.20) x 100
=10.8%;
(ii)

the contract period was established to be 666 calendar days (by reference to the HB
delay report) because that was the overlap period for separable portions 1 and 2;
(iii)
a daily rate for off-site overheads and profits of $5922.59 per day as follows:
Contract Sum x Overhead and Profit Percentage/Contract Period
$36,522,614 x 10.8%/666 = $5922.59 per day
(iv)
based on the delay assessment period of 307 calendar days resulted in a figure of
$1,818,235.13 which was provided at attachment 11.
989.
HB’s calculation and the methodology it employed was consistent with the approach
taken in the industry, and I have accepted the 307 day delay it established.
990.
However, it advanced a claim for the category of profit which had not been identified
in the payment claim, and I agree with the respondent that the claimant was not entitled
to do so.
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991.
I am satisfied otherwise that the HB methodology can be applied to the corporate
overheads for which the claimant advanced its claim so that it is appropriate to utilise the
Hudson formula without the profit margin as follows:
(i)
Overhead/Original budget x 100 = $1,205,246.26)/($36,522,606.20) x 100 =- 3.3%
(ii)
Daily rate = $36,522,614 x 3.3%/666 = $1809.68 per day
(iii)
Additional overhead = $1809.68 x 307 days = $555,571.59
992.
I prefer the HB methodology to that employed by claimant, so the amount for
overheads is $555,571.59 which is transferred to LM 1.

B. Disputed Variations (Category 2 claims identified in payment schedule)
993.
Using the order of the items in dispute identified by the claimant in paragraph [15.1]
of its submissions, the first items were 3 disputed variations were:
(i)
the negative variation for sodium hydroxide dosing of $-261,360 (“Caustic dosing”];
(ii)
variation number 36 for $36,221.90 (VO 36);
(iii)
variation number 58 for $485,197.84 (VO 58).
994.
From paragraphs [17.1 through to 17.5] of the submissions, the claimant identified the
contractual mechanism for variations identified in clause 36.1, which it identified was that
a “qualifying causes delay” entitled it to an extension of time (EOT) [clause 1] subject,
subject to:
(i)
if the Superintendent gave a variation, but not stated to be one in writing, the
claimant had to notify the Superintendent that the direction involved a variation and
provide the claimant’s estimate of additional work necessary;
(ii)
the Superintendent should as soon as possible, price each variation in accordance and
with a mechanism following an order of precedence, and that any deductions were to
include a reasonable amount of profit but not overheads [clause 36.4] with profit
capped at 8% and overheads at 5% [item 32A of Annexure part A].
995.
I turn firstly to the Caustic dosing claim.

Caustic dosing $-261,360 (excluding GST) (Claim item 2 in Attachment LM1)
996.
The primary submissions for this item in the application of paragraph 17.6 through to
17.27. The respondent’s contending submissions are found under heading 4 Sodium
Hydroxide from paragraphs 131 through to 147 of the response.
997.
Mr Campbell provided his evidence in support of the claimant’s submissions from
paragraphs [313] to [330].
998.
Mr Farrell’s evidence was from paragraphs [321] to [350].
999.
The claimant challenged the purported negative variation for the omission of sodium
hydroxide (NaOH) (caustic) dosing.
1000.
Both parties provided extensive evidence in relation to this variation, which I
reviewed, and I have created a summary of the circumstances surrounding the variation.
After the summary, I will descend into more detail
Summary
1001.
This variation had an unfortunate history because there was disagreement between
the claimant and the respondent as to whether the claimant had to issue a design change
request (“DCR”) for the omission of caustic dosing, which the superintendent’s
representative directed was required.
1002.
After the claimant advised the superintendent that it was a magnesium hydroxide
liquid substitution and not a design change request, the superintendent directed the
claimant to lodge a design change request, in default of each it would be considered a
substantial breach of contract and there could be further suspension of works.
1003.
The claimant complied with the direction and provided a notice saying that it was a
contractor-initiated omission and demonstrated the caustic dosing was not required to
comply with the project specification and comply with effluent quality requirements.
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1004.
On 12 June 2019, the superintendent advised that it had a valuation completed by a
third-party quantity surveyor and valued a negative variation for the omission of caustic
dosing at $287,496 including GST. In addition, the superintendent stated that the priced
bill of quantities did not form part of the contract.
1005.
Two days later the claimant requested the superintendent provide an opportunity for
the claimant to submit alternative pricing for consideration, but, according to the
claimant, no response has been forthcoming.

More detail extracted from Mr Campbell’s and Mr Farrell’s statutory declarations
1006.
The claimant submitted that its final offer had four chemical dosing units including
caustic dosing for the Lowood membrane bioreactor process. Mr Campbell attached the
preliminary design as part of its final offer marked NC 122.
1007.
The claimant then said that after a HAZOP meeting on 28 March 2018, Jacobs advised
the superintendent’s representative there was no longer a need for caustic dosing in the
bioreactor because magnesium hydroxide was being dosed at the Ferny Gully sewage
pumping station. Mr Campbell attached the meeting minutes at NC 123.
1008.
The respondent said that following that meeting on 28 March 2018, the
superintendent’s representative sent an email to the claimant that Jacobs had advised that
there was no need for caustic dosing and that to document this change:
(i)
the claimant was requested to lodge a design change request (“DCR”) with the
respondent detailing the reasoning behind with confirmation of the claimant still
warranted the design;
(ii)
as it was a reduction in scope, the respondent would request a negative variation that
he would formalise shortly. Mr Farrell attached a copy of this email at JF 25.
1009.
The respondent said that on 4 April 2018 at a project meeting, Jacobs and the
claimant confirmed that caustic was no longer required, and that was minuted, and that
the claimant was to lodge a DCR. Mr Farrell attached a copy of these minutes at JF 26.
1010.
The claimant then said on 8 May 2018, the superintendent’s representative
acknowledged that caustic dosing was not needed but said the respondent may require
additional chemical dosing at the Lowood sewerage treatment plant and requested the
claimant to:
(i)
adjust the currently designed plant layout to allow for the future addition of a fourth
chemical to be dosed;
(ii)
extend provision for subgrade penetration to include for this future chemical facility
which required the extensional concrete footpath;
(iii)
retain and construct the original bundled loading area on the access road for all four
dosing facilities;
(iv)
provide a suitably sized conduit for future insertion of a chemical dosing line between
the future chemical facility and the access road adjacent to the bioreactor;
(v)
provide suitably sized electrical conduits for future insertion of cabling between the
future chemical facility and switch room. Mr Campbell attached a copy of the letter at
NC 124.
1011.
On 22 June 2018, the respondent provided the claimant with its position on design
change management stating that (and I have emphasised in bold):
(i)
it would engage an independent quantity surveyor to estimate the costs of potential
positive and negative variations;
(ii)
where the scope was clearly defined and a design change request was requested, and
there was no additional risk to the respondent, then there would be no
negative variation unless there was additional risk to the respondent which it
would accept, then a negative variation would be applied;
(iii)
where the scope was not clearly defined and there was no direct contractual
requirement, if there was no additional risk to the respondent, then there would be
no negative variation unless there was additional risk to the respondent which it
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would accept, then a negative variation would be applied. Mr Campbell provided a
copy of this correspondence at NC 125.
1012.
Before continuing further in the chronology, I considered it important to comment
about this important document because it was a proposed agenda for a change
management meeting between the parties in which the respondent agreed that the
objective was to “reset” the relationship with the claimant.
1013.
It appeared to me that the proposed agenda emanated from the claimant, and this
NC 125 was the respondent’s response. In the document the respondent acknowledged that
there was a disconnect between the respondent and claimant with respect to the change
management process and the respondent wanted to constructively resolve this to ensure
that there was common understanding and “guiding principles” going forward.
1014.
I have read this document, which includes a lot of what was not listed by Mr
Campbell, and I can infer that the claimant by this stage was dissatisfied with the
respondent’s approach in relation to DCR’s. It appeared that when there was an
opportunity in design development, the respondent issued a negative variation and
claimed the value of the opportunity, which the claimant said was not the correct
approach.
1015.
In response to this statement, the respondent stated that all design changes were
required to be captured and the benefits and/or risk transfers needed to be identified,
which could result in a negative/positive or cost neutral. The respondent acknowledged
that its approach regarding dating timing of the negative variation in the context of the
claimant absorbing changes at the claimant’s cost had created a feeling that it was all oneway to the respondent.
1016.
On page 2 of this document, I find a reference to the “Chemical Area” where design
development of the rationalisation of the chemical requirements to satisfy the
performance requirements of the plant in which the respondent wish to issue a negative
variation for the work, where the claimant believed that it was a design development
positive that could partially offset other areas of design creep it was encountering.
1017.
The respondent’s response that there had been earlier Value Engineering exercises
where scope was modified to reduce price, which had not been offered by the claimant at
that time, and the respondent queried what additional detailed design work had been
completed on the item post contract award that warranted this entitlement.
1018.
I infer that the reference to Chemical Area could include the omission of caustic
dosing. However, neither party made submissions on this point, so it is not appropriate for
me to further analyse that aspect.
1019.
On the same page of this document the claimant stated that respondent generally did
not accept DCR’s unless it resulted in a negative variation, the claimant’s view was that
each DCR should be assessed on its merits is in a Best for Project approach. The
respondent answered and said that it was more than happy to accept DCR’s (positive or
negative) after consideration that it did not adversely affect the overall project (including
whole of asset life) and that rejection of all DCR’s was not the respondent’s default
position.
1020.
On page 3 of this document the respondent then identified 8 guiding principles and I
note principles 6, 7, & 8 were extracted by the respondent and Mr Campbell in the
submissions above.
1021.
Principle 3 was important, and it stated, “That Broadstream and QUU continue to
follow the Contract with respect to the administration of the DCR/Variation process – the
Superintendent needs to approve any design changes of scope. No change should be
commenced until that process has been agreed or done at the parties’ risk.”
1022.
There is no evidence of whether there was any specific outcome to that meeting, so
that it is safe to infer that the parties adopted these principles moving forward. Moreover,
principle 3 confirmed the importance of following the contract mechanism.
1023.
9 months later on 25 March 2019, the superintendent’s representative directed the
claimant lodge a DCR for the caustic dosing omission and to include a technical
explanation as to why it was omitted and what impacts were associated with the omission,
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and that the commissioning report provided by the claimant could not be reviewed
without the DCR. Mr Campbell provided a copy of the letter at NC 126.
1024.
On 8 April 2019, the claimant wrote to the superintendent explaining that:
(i)
the respondent had nominated a maximum pH of 7.8 during the early contractor
involvement phase and that caustic dosing was included in the preliminary design to
change the pH to ensure the effluent was within those pH limits;
(ii)
the respondent then nominated an increased maximum pH of 8.4 when the contract
was awarded. Section 2.2.11.4 of the project specification provided that, “the MHL
dosing at the ferny Gully SBS may be utilised as the means by which pH correction is
achieved, if necessary, for the effluent from the new Lowood STP;
(iii)
the final solution chemical dosing requirements related to alkalinity and pH were
determining the detailed design (contract award) to meet the project specification
requirements;
(iv)
the omission of the sodium hydroxide dosing was not a design change request but
rather a magnesium hydroxide liquid substitution allowed for in the contract.
1025.
The claimant submitted that in accordance with the direction and to avoid the
threatened consequences, it issued:
(i)
an interim notice on 10 April 2019 [NC 129]:
1. stating it was compiling a DCR relating to caustic dosing;
(ii)
a notice on 16 April 2019 [NC 130]:
1. that the caustic dosing was a contractor -initiated omission; and
2. attached a technical explanation from Jacobs (which I précis) that, “Within
the effluent pH minimum and maximum targets for the STP of 6.5 to 8.5,
Jacobs had completed its process modelling showing the effluent to be in the
range from start up to design load of 5,100 EP to 8,800 EP, such that with MHL
dosing at Ferny Gully, there was no requirement for caustic dosing to stay
within the effluent pH target range.”
1026.
On 12 June 2019 the superintendent wrote to the claimant advising that it had a
valuation completed by MBM and that based on MBM’s report in accordance with clause
36.4 (a) of the contract, the superintendent advised that he valued the variation at $287,496 inclusive of GST. Mr Campbell attached these documents at NC 131.
1027.
At paragraph [325] of his statement, Mr Campbell stated that the omission of caustic
soda was not a variation to the work for the following reasons:
(i)
the project specification did not impose any requirement for caustic dosing;
(ii)
section 2.5.9 of the project specification provided a pH target between 6.5 and 8.5 in
the post contract award design achieve compliance without the need for caustic
dosing;
(iii)
the caustic dosing was shown on the drawings exhibited to the claimant’s final offer
did not form part of work because they were marked “preliminary issue” and reflected
the respondent’s requirements during the ECI phase, which were more onerous than
the project specification;
(iv)
the submission of the DCR as directed by the superintendent was not an
acknowledgement of the variation change in scope. It was merely an
acknowledgement of the change the preliminary design which Jacobs’ technical
explanation made clear.
1028.
Mr Campbell also referred to HB’s quantum valuation as an alternative valuation of $136,716.22
1029.
At paragraph [330] Mr Campbell stated the superintendent’s letter C1 340 – 828 – LTR
– (12.6.19) did not in any event set out any reasons why the omission was a negative
variation of the contract, and that it merely provided a valuation.
1030.
In paragraph [17.16] of the application, the claimant stated that clause 36.4 (a)
contract dealt with pricing variations by “prior agreement”, and there was no prior
agreement with respect to the pricing.
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1031.
At paragraph [17.18] the claimant submitted it wrote to the superintendent on 14 June
2019 requesting the opportunity to submit alternative pricing for consideration, but that no
response had been received.
1032.
At paragraph [346] of Mr Farrell’s statement, he said that the respondent had no
objection for an alternative valuation and the superintendent’s representative wrote on 3
July 2019 to reflect this and this was attached as JF 33, and that the claimant had not
responded.
1033.
Earlier Mr Farrell submitted that the use of magnesium hydroxide was provided for
under the contract and formed part of the contract price and he referred to the Bill of
Quantities item 151 to confirm this and he attached section at JF 27.
1034.
In addition, he provided an explanation as to why magnesium hydroxide, which was
principally introduced to reduce odour levels, also increased alkalinity and pH, and that
there was no objection to it being used to control pH, with caustic dosing not being
required.
1035.
Given this is a negative variation, it is important to restate the payment schedule
reasons for non-payment, to ensure that those reasons are addressed in the analysis. The
reasons were identified as, “Contractor initiated scope omission as per BRS notice dated 16
April 2019 (reference nil). Previously assessed by the Superintendent clause 36.1 (omitted
scope) reference C1 340 – 828 – LTR (12.6.19).”
1036.
Turning to the claimant’s submission that no reasons had been provided in the
payment schedule, I cannot agree, because it clearly stated a contractor-initiated scope
omission, and the valuation followed. Accordingly, I find that reasons had been stated.
1037.
The claimant’s attempt to characterise the omission of caustic dosing as not being a
negative variation on the basis that caustic dosing did not form part of the contract is not
convincing for the following reasons:
(i)
in the Formal Instrument of Agreement dated 22 December 2017, there was a list of
documents constituting the contract forming the entire agreement between the
parties; and
(ii)
item 1 (f) included other documents: the offer submitted by the claimant as amended
and modified during the evaluation and negotiation process and attached on the
DVD-ROM – electronic media device. I have already stated that this DVD-ROM was
not provided by either party as part of the adjudication materials, however, on its face
it included the claimant’s offer;
(iii)
accordingly, the caustic dosing facility which the claimant admitted was on the
drawings formed part of the contract;
(iv)
whether or not the project specification specified caustic dosing does not detract from
the fact that it formed part of the contractor’s design;
(v)
the technicality as to whether the claimant’s letter was a DCR does not overcome the
fact that there was a decrease in the WUC, which falls within clause 36.1 (a) of the
contract
1038.
Accordingly, I find that the caustic dosing was a negative variation.
1039.
However, the respondent has made submissions regarding the need for the parties to
comply with the contract mechanism even though there were some principles surrounding
the evaluation of DCR’s, about which I make no finding.
1040.
On a strict analysis of the claimant’s letter dated 12 June 2019 [NC 131] the
superintendent identified that the valuation was made in accordance with clause 36.4(a) of
the contract.
1041.
The claimant correctly identifies that this provision requires agreement between the
parties, and there is no evidence of such an agreement. In fact, the respondent stated that
the claimant had failed to respond with an alternative valuation, so it is not possible to
even infer an agreement.
1042.
I appreciate that the onus always rests with the claimant in relation to its claim,
however, if it discharges that onus, in evaluating a negative variation, it is my view that the
respondent is obliged to adequately identify its entitlement as well as to provide sufficient
cogent substantiation in support of the negative variation.
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1043.
In this circumstance, I am not satisfied that the respondent has demonstrated its
entitlement to rely upon clause 36.4 (a) because there was no agreement between the
parties regarding the valuation of the variation.
1044.
I understand from the parties that this is an amount in dispute, so this amount of
$261,360 should be added to the payment claim so that the proper value for this
construction work is established.
1045.
Accordingly, I have added the amount of $261,360 and transferred to LM 1.

VO36 $32,221.90 (Claim item 3 in Attachment LM1)
1046.
The primary submissions for this item in the application are found in paragraphs
17.28 through to 17.35. The respondent’s contending submissions are found under heading
5 Variation 36 from paragraphs 148 through to 161 of the response.
1047.
Whilst it is incumbent upon a claimant to demonstrate its onus, sometimes it is
useful to firstly examine a respondent’s reasons for non-payment, as it can assist to reduce
the amount of analysis required to resolve the disputed item.
1048.
This does not mean that careful consideration of the claimant’s onus is ignored, but it
helps shape the analysis because the dispute is put in context.
1049.
The payment schedule reason for non-payment was, “Under assessment by Super,
pending BRS response”.
1050.
I find this prima facia reason for non-payment is unintelligible because it made no
reference to any contractual provision to support this assertion.
1051.
If there was a contractual entitlement to defer payment when the Superintendent,
whilst making its assessment could wait for the claimant’s response, it should have been
expressly stated in the payment schedule.
1052.
Accordingly, I find that the payment schedule response did not provide a valid reason
for non-payment because there was no contractual entitlement to withhold payment based
on any provision in the contract.
1053.
This means submissions made in the response insofar as they advance new reasons,
are not properly made in support of the payment schedule and must be excluded under
s82(4) of BIF for the same reasons I have found previously.
1054.
I am obliged to consider the submissions to differentiate between those that attempt
to controvert those of the claimant in the application, and those that might be advancing
new reasons.
1055.
In reviewing the submissions, I cannot have regard to [152] to [156] because they deal
with the respondent’s attempts after delivery of the payment claim and payment schedule
in December 2019 seeking information about which there was an alleged deficiency.
1056.
The issue of any alleged deficient information regarding the superintendent
obligation to evaluate a variation can only give rise to an entitlement for the
superintendent stated it is under assessment, if the contract makes provision for this
circumstance. There have been no submissions to demonstrate that such a provision exists.
1057.
As to [151] of the response, whether or not the respondent had an initial review on 21
November 2019 requiring additional supporting information does not cure the deficiency
in the payment schedule.
1058.
At paragraph [158] the respondent stated that the claimant provided no justification
for its entitlement other than:
(i)
asserting it was entitled payment or any part of item 242 was carried out;
(ii)
and it was not aware of any outstanding request from the superintendent or
respondent, nor of any outstanding response from the claimant.
1059.
At paragraph [159] the respondent said that been no attempt to demonstrate any
entitlement to part payment or partial entitlement and maintained an entitlement to the
total cost of completing the hazard area assessment report.
1060.
At paragraph [160] the respondent stated that the claimant was changing the amount
from $36,221 (excluding GST) to $32,871 excluding GST on the basis that the original claim
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was 13% for profit and overheads and now only 10% as required by the contract. I have
already found elsewhere that a claimant is entitled to reduce the amount it claims in
adjudication application, so this is not an impediment.
1061.
I now turn to the payment claim which stated:
“Variation No 36 – HA assessment (PS 242) $36,221.90
100% percent complete”
1062.
It is common ground that the variation claim was for a hazardous area assessment in
which there was a provisional sum in the contract of $20,000.
1063.
The claimant dealt with this claim from paragraphs [17.28] through to [17.35]
supported by Mr Campbell from paragraphs [305] through to [312] of his statutory
declaration and is evidence explained:
(i)
on 1 August 2018, the superintendent confirmed that the claimant was to proceed
with provisional sum item 242, and that in accordance with clause 3(c) of the
contract, the superintendent requested the claimant provided an estimate of cost
carry out that work. Mr Campbell attached [NC119];
(ii)
The works were carried out and completed by Jacobs in September 2019, and on 10
September 2019 Jacobs sent a letter confirming completion the works at a cost of
$48,065.40 and the letter was attached [NC 120];
(iii)
on 21 November 2019, the claimant responded to the superintendent’s request to
provide pricing for item 242 with breakdown claiming total cost of $36,221 and
attached a copy of the letter marked [NC 121];
(iv)
the contract provided that where any provisional sum item was carried out by a
subcontractor superintendent was to allow amount payable to the claimant of the
subcontractor’s price +10%;
(v)
Mr Campbell calculated the variation costs as follows:
1. Jacobs costs for item 242
$48,065.40
2. 10% for claimant’s profit and attendance
$4806.54
3. less original provisional sum allowance
($20,000)
TOTAL
$32,871
(vi)
he was not aware of any outstanding response required from the claimant.
1064.
In paragraph [17.34] of the claimant’s submissions that the claimant submitted that it
was the respondent’s obligation to respond and is not conditional upon the
superintendent’s assessment, and that the respondent had all relevant information to
assess the claim
1065.
I am satisfied that the entire work had been carried out based on Mr Campbell’s
statutory declaration, and that his calculation regarding this claim item is in accordance
with clause 3 and item 13 of Annexure part A of contract.
1066.
Accordingly, I am satisfied that the claimant has demonstrated its onus and
substantiated the quantum of its claim and the sum of $32,871 is transferred to LM 1.

VO 58 $485,197.84 (Claim item 4 in Attachment LM1)
1067.
The submissions for this item in the application are from paragraph 17.36 through to
17.55. The respondent’s contending submissions are found under heading 6 Variation 58
from paragraphs 162 through to 172 of the response.
1068.
Mr Campbell provided evidence supporting variation 58 in paragraphs [276] to [304]
and Mr Farrell provided his evidence from paragraphs [199] through to [282].
1069.
It was clear from the respondent’s submissions and the evidence of Mr Farrell that
the respondent challenged this claim at a threshold stage of being a new claim which the
claimant was prohibited from advancing.
1070.
Before considering the submissions in detail, I considered it appropriate to extract
the payment claim and payment schedule information about this claim, so that the matter
is put appropriately in context.
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Payment claim
1071.
The payment claim included a table of variations and this variation was listed as a line
item as follows:
(i)
Variation No 58 – Control System architecture changes for $485,197.84;
(ii)
with confirmation that it was 100% complete and the previous certification was nil.
Payment schedule
1072.
The payment schedule responded in the table that I have referred to earlier in which
the superintendent assessed the claim as nil with the comment “not approved. No
contractual entitlement established. Refer to: notice C1 340 – 1316 – LTR (6.12.19).
1073.
This letter was provided by the claimant in a separate tab behind schedule C in the
application which included the payment schedule.
1074.
It is useful to extract part of the contents of the superintendent’s 6 December 2019
letter which referred to “HCV_58: Control System Architecture + CPU Changes and it read:
“In response to your notice dated 2 December 2019 (Ref: 700 – 01570 – LTR-280)
claiming a variation without citing any Clause within the Contract where entitlement is
being claimed.
The Superintendent advises the Contractor (Broadspectrum) that it has no contractual
entitlement the claim (assuming as being Clause 36) as outlined as follows:
1. in accordance with clause 36.5 of the general conditions of contract (GCC) of
AAS 4902 as amended, the nominated time-bar for claim has been exceeded
along with the contractual entitlement
2. the changes relating to the Siemens CPU model number S7 – 1518 was a
“contractor initiated” request to vary the works under contract and has been
previously assessed by the superintendent, please refer to the notice dated 10
December 2018…”
1075.
I note that the respondent took issue that prior to submitting the payment claim, this
claim had not been made, and no further details had been provided about the amount in
the payment claim.
1076.
Importantly, Mr Farrell stated at paragraph [201] that following submission of the
payment claim, the claimant sent a letter enclosing a claim for variation 58. The letter from
the claimant for this claim (700 – 01570 – LTR – 280) was in evidence in NC117, of Mr
Campbell’s statutory declaration.
1077.
It is evident that the superintendent replied to NC117, which I have found formed
part of the payment schedule, and it responded denying entitlement.
1078.
I find the superintendent’s notice forms part of the payment schedule, for the reasons
I have found earlier, as part of the factual matrix leading to adjudication in which the
respondent denied the claimant’s entitlement.
1079.
I find the respondent’s denial of entitlement based on the following reasons:
(i)
the claimant had failed to cite a clause in the contract where entitlement was being
claimed;
(ii)
the claimant had exceeded the time-bar for the making of a claim in accordance with
the amended clause 36.5 of the GCC.
1080.
The respondent made reference to a fleeting description of variation 58 in the
payment claim, and a challenge that the payment claim had not provided these details.
The respondent did not make any further submissions that NC117 could not be considered
as part of the payment claim, apart from the letter being delivered after the submission of
the payment claim.
1081.
It emphasises this point in paragraph [186(b)] of the submissions in the context of the
claimant providing notification 259 business days after the latest direction given by the
respondent, and purported to provide an explanation of the basis of the claim in the
variation 58 notice which was delivered after the payment claim.
1082.
The fact that this variation 58 notice was delivered after the payment claim is of
concern because it is the payment claim, and the payment schedule that define the
framework of the dispute. However, in this case, the payment schedule responded to the
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variation 58 notice, so it forms part of the dispute. On balance therefore, I consider it is
part of the factual matrix that needs to be adjudicated.
1083.
Nevertheless, the respondent’s threshold objections need further exploration before
descending into the merits of the claim, as I find it is entitled to make these objections
because they are properly made in support of the payment schedule.
1084.
In addition, Mr Farrell’s lengthy statement and the lengthy submissions from the
respondent about the failure of the claimant to demonstrate the variation costs must be
considered if I have to descend into the merits of the claim.
1085.
The objection that the variation 58 notice did not cite a clause in the contract
demonstrating entitlement requires an examination of the terms of the contract.
1086.
However, I note that the claimant did not engage with this objection in its
application submissions, and neither did Mr Campbell in his statement.
1087.
I cannot find anything in the contract that requires the claimant to specifically refer
to a contractual provision when making a claim, and this claim was in the variation table
of the payment claim, and the respondent did not provide any authority in support of its
submission, so I am unable to accept this objection.
1088.
The claimant in the application submission did not controvert the second payment
schedule objection about the time-bar under clause 36.5.
1089.
However, Mr Campbell at [303] provided statements in the form of submissions in his
statutory declaration to controvert the second payment schedule objection about the timebar under clause 36.5. He stated that clause 36.5 did not apply because the claimant had
been issued directions under clause 36.1 which expressly acknowledged in writing that it
was a variation.
1090.
He stated that the claimant was pursuing its costs in carrying out those variations
and given that there was no prior agreement on pricing or applicable rates, the
superintendent was required to price the variation using reasonable rates or prices under
clause 36.4(d) and that the respondent must endeavour to ensure the superintendent
performed this function honestly and fairly under clause 20(c).
1091.
The respondent submitted at paragraph [180] that the claimant had made no
reference to contractual provisions relating to variations and simply:
(i)
asserted that the superintendent had issued a series of directions pursuant to clause
36.1 of the contract; and
(ii)
suggested that the superintendent had failed to price variations using reasonable
rates or prices, in accordance with clause 36.4(d) of the contract.
1092.
I have already found against the respondent in relation to the need to refer to
contractual provisions relating to variations. I do not find a suggestion that the
superintendent had failed to price variations. Mr Campbell merely stated that the
superintendent was required to value them.
1093.
The respondent did not controvert that the directions issued by the superintendent
were made under clause 36.1, which it conceded concerned variations direction by the
superintendent.
1094.
However, I need to examine whether those directions were issued on that basis, and I
refer to the documents the claimant attached to demonstrate these directions as NC 90,
NC 97, NC 114 and NC 101:
(i)
in NC 90, the superintendent directed under both clause 36.1 (a) and 36.2;
(ii)
in NC 97, the superintendent directed under clause 36.1 (a);
(iii)
in NC 114, the superintendent directed under clause 36.1 (a);
(iv)
in NC 101, the superintendent directed under clause 36.1(b)
1095.
Accordingly, apart from NC 90, which related to the control systems switches, each
variation was directed under clause 36.1 in writing.
1096.
To my mind that means that clause 36.5 is not enlivened, because that clause only
applies when the claimant considers that the superintendent’s direction involved a
variation, other than a direction which the superintendent expressly acknowledges in writing
involves a variation. In each of these 4 cases, there was an express acknowledgement in
writing in the superintendent’s direction that it was a variation.
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1097.
Accordingly, I do not find that the time bar applies, and I reject the respondent’s
submissions.
1098.
However, the respondent has a legitimate complaint about the time taken for the
claimant to lodge its variation claim, some 259 business days after the last direction dated
27 November 2018.
1099.
The respondent submitted that the purpose of clause 36.5 is so that an owner should
know if and when a contractor considers that additional work has been directed or delays
being encountered. It submitted that this gave the owner an opportunity to decide the
overall effect and the steps to be taken. The difficulty is that the express words of the
clause exclude clause 36.1 directions because its superintendent has expressly given
variation directions in writing.
1100.
The respondent’s [181] submission about the simplified approach does not overcome
this finding because the contract simply does not have a notice mechanism for these
circumstances, and I find this late variation claim does not fall outside the contract.
1101.
I need to consider the merits of the claim, but in this case, each item claimed is
subject to legitimate criticism by the respondent because the response submissions are
properly made in support of the payment schedule.
1102.
The claimant identified that this variation related to 4 variations directed by the
superintendent as follows:
(i)
change to the control systems switches;
(ii)
the change to the communications requirements;
(iii)
the relocation of the PLC panel; and
(iv)
the change to the CPU model.
1103.
However, it is appropriate to consider the respondent’s objection to the control
systems switches claim and the relocation of the PLC panel claim that did not fall within
the variation description of Control System Architecture and the CPU Model.
1104.
I find that the spreadsheet provided in the variation 58 notice is the identical
spreadsheet provided by Mr Campbell in NC 118, so it may be that the description does not
limit the extent of the claim because the description could be considered to cover all the
activities identified in the spreadsheet. However, I will need to examine the documents
more closely before making a finding on this point.
1105.
Looking at this spreadsheet, there is no reference to each variation direction upon
which the claim was founded which makes it difficult to follow. Had there been only one
direction for a variation the analysis would have been easier.
1106.
The claimant bears the onus and must also substantiate its claim and it provided
submissions under each heading, supported by Mr Campbell, which are summarised under
each heading below
Change the control systems switches
1107.
The claimant explained the basis for the claim as follows:
(i)
it had received a direction for a variation under clause 36.1 (a) as evidenced by NC 90;
(ii)
it had, in that direction, had also been directed been directed under clause 36.2,
which relates to proposed variations, which it did not understand because it
submitted that it was directed to provide Siemens network switches;
(iii)
on 21 October 2019 its subcontractor, PTAS, issued a notice of variation detailing the
changes to the scope and associated costs of $289,649 (excluding GST) which was
attached at NC 112;
(iv)
this variation was accepted by the claimant and included the PTAS’s costs of using
Siemens switches instead of Cisco switches.
1108.
Mr Farrell objected to this head of claim on a number of bases including:
(i)
the claimant had been requested to provide a costing for the substitution of switches
which it never provided;
(ii)
the respondent agreed that the direction was a variation but denied that the claimant
had incurred additional costs and it engaged MBM, an independent quantity
surveyor, to assess the costs of this variation which was exhibited at JF 20;
(iii)
MBM’s costing for the switch substitution was $-1649.40;
Chris Lenz

Page 120 of 145

Adj no. 738754 Broadspectrum (Australia) Pty Ltd v Central SEQ Distributor - Retailer Authority

(iv)
(v)

10 May 2020

NC 112 had not been provided to the respondent before the application;
NC 112 did not evidence additional costs incurred by the claimant because:
1. it was a wholesale claim for $289,694 for a large quantity of materials and
equipment;
2. the cost of the Siemens switches was not identified could not be
differentiated on the other costs;
3. no separate breakdown of the costs in switches;
4. there was no deduction recorded for the value of the Cisco switches.
1109.
I agree with the respondent because the spreadsheet in NC 118 which was a summary
of the entire variation merely extracted 15 items from the PTAS invoice without any
explanation as to how the claim related to Siemens control switches.
1110.
For a variation of this magnitude covering four categories of work, without
differentiating what work was done, and what costs are attributable to each aspect of the
work, appears to me a type of global claim, which even if it were acceptable to put forward
a claim on that basis, requires the claimant to explain why it was not possible to
demonstrate the cause and effect of each head of claim.
1111. I note that PTAS’ notice of variation was also used to substantiate the relocation of the PLC
panel, which is another head of claim, and exhibit NC 115 to Mr Campbell’s statutory
declaration (which was the same notice of variation) contains some explanations in the
purple boxes as to the work activities relating to particular items.
1112.
If one examines the first entry of the CMP 001 Admin Comms Panel, the notation
indicates that the first line item Changing the 4 of Cisco’s switches for 2 of Siemens XR324
switches stated “This is the change to the control systems switches.
1113.
The lump sum amount was $16,570, but the notation for this same line item also
identified that these were changes necessitated by the relocation of the PLC panel, and there
is no breakup of the lump sum item $16,570 to be able to allocate an amount to the control
systems switches change.
1114.
I accept the respondent’s expert evidence that the cost of this variation was $-1649.40,
such that the claimant is not entitled to this claim.
1115.
It is not possible to determine what amount the claimant is not entitled to because it
did not value this aspect of the claim. NC118 is for amount of $289,649 (excluding GST) for
the whole of Variation 58 without any distinction between the various work activities.
Control system architecture changes
1116.
The claimant explained the basis of the claim as follows:
(i)
on 7 August 2018 it received a variation under clause 36.1 for various changes to the
communications requirements for the control system architecture evidenced by
NC97 involving:
1. full SCADA visibility and control;
2. ability to remote staff pumps at Ferny Gully and Lowood;
3. the fibre cables would be used for transmission of operational data and MPLS
conductivity;
4. establishment of communications between Lowood STP and SP477/SP478
with a new communications network;
(ii)
the claimant said that Jacobs had to undertake additional design work which was set
out in Jacob’s letter [attachment NC 113], and the Jacob’s costs were $31,948 excluding
GST.
1117.
Mr Farrell objected to this claim from [232] through to [241] which is summarised as
follows:
(i)
claimant did not provide a response to the superintendent’s letter or indicated at any
time to the respondent that these changes would result in additional costs;
(ii)
the claimant failed to provide an explanation as to how sum of $31,948 and been
calculated, nor that the costs incurred by Jacobs were in fact incurred by it;
(iii)
the Jacob’s letter related to additional directed changes which included pump
stations/GVWB architectural drawings and equipment list and functional description
changes;
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only two activities in the chronology relating to the control systems architectural
drawings being a 7 August 2018 email and on 29 October 2018 entry regarding the
issue P3 of the revised control system architecture;
(v)
the claimant had not provided any evidence of the additional work it said it had to
carry out, and failed to provide a breakdown of Jacob’s costs which appeared to
include other activities not related to the 7 August 2018 direction.
1118.
Insofar as the claim from Jacobs is concerned it appeared to be item 1 on NC 118
(which is the spreadsheet evidencing the quantum of the claim) amounting to $50,011.50.
1119.
This line item provides no explanation as to how this cost is made up, nor is there a
reference to NC 113 as justification.
1120.
NC 113 is for a different amount of $31,948, and I note Mr Farrell’s objection that it is
not clear what of that amount is attributable to the control system architecture changes.
1121.
I refer to paragraph [233] of Mr Farrell statement about the lack of response to the
requested changes in NC97 and the failure by the claimant to indicate that these changes
would result in additional costs. This letter appeared to be one in a series of
communications between the parties about the altered communication requirements, and
it is evident that the claimant was expected to provide a further version of the drawing
package. I see no request in the letter for prices.
1122.
If Mr Farrell is asserting that no further version of the drawing package was provided
by the claimant, that would be unusual for such an important variation, and is inconsistent
with the chronology provided by Jacob. However, if there was an expectation that the
claimant was to otherwise respond, and provide prices, I cannot find the requirement in
the letter for the claimant to do so.
1123.
I understand Mr Farrell’s concerns that the respondent was at no time apprised of the
costs associated with this variation, but the contract does not prohibit this unless clause
36.5 is activated, which I have found does not apply in this case. However, I will return to
this issue when summarising the reasons regarding this claim.
1124.
Jacobs variation letter dated 10 September 2019 stated that it was for the control
system architecture scope changes, and it provided a comprehensive chronology of what
had occurred historically in relation to this variation.
1125.
Mr Farrell referred to the description of work under the heading Price in Jacob’s letter
that referred to the costs of $31,948 (excluding GST) associated with:
(i)
directed changes for the STP control system architecture drawing; and
(ii)
pump stations/GVWB architecture drawing;
(iii)
equipment list and functional description changes.
1126.
Mr Farrell challenged the price because items (ii) and (iii) above did not relate to the
7 August 2018 direction. I cannot agree because that direction referred to the existing
Radtel facility at Lowood WTP depot being located to the new SP 477 and SP 478 pump
stations.
1127.
In my view this would require changes to the pump station architecture drawings,
and the other items identified in the direction would require the development of
equipment lists and functional description changes.
1128.
The 7 August 2018 direction referred to a history of communications relating to the
electrical control system drawing packages, which I find is part and parcel of a design and
construct contract.
1129.
Mr Farrell’s concerns about diary entries in the Jacob’s letter for activities not relating
to control system architecture except for the 7 August 2018 and 29 October 2018 entries is,
however, important.
1130.
I find that the 7 August 2018 letter was a variation direction after the earlier
communications between the parties about design development, which is contemplated in
the contract. I agree with Mr Farrell that one needs to look from 7 August 2018 to the work
involved in complying with that direction, and it is not clear from Jacobs letter whether the
price of $31,948 included pre 7 August 2018 activities.
1131.
NC 118 had a claim for $50,011.50 for the Jacobs’ work, and the Jacob’s letter was for
$31,948 without any explanation for the difference.
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1132.
On this occasion, given the objections raised by the respondent to the lack of clarity
associated with this variation claim, the claimant’s onus is under greater scrutiny, and in
my view, it has failed to sufficiently demonstrate that the Jacobs’ costs only related to this
variation.
1133.
I am sure that the claimant paid Jacobs for this work, however, it is not clear that the
payment was for this variation.
1134.
I therefore find the claimant is not entitled to payment of any amount under this
heading, as again there was no clarity as to the amount attributable to this claim.
Relocation of the PLC panel
1135.
The claimant explained that it had received a variation under clause 36.1 on 29
August 2018, (I note it incorrectly stated 2019), regarding the relocation of the PLC panel
which was attached at NC 114 and the variation had flow on effects requiring:
(i)
additional hardware;
(ii)
line additional relocation supply fibre network cabling et cetera;
(iii)
changes to design documentation;
(iv)
changes to design and size of switch room and admin building.
1136.
I have already made comment about NC 115 and the difficulties in being able to
attribute specific costs to specific activities relating to CMP 001.
1137.
The same difficulty is found with CMP 002 where the lump sum of $19,805 involved
the change control room switches and the relocation of the PLC panel without any
indication as to how to differentiate between the two activities in the cost.
1138.
I turn to Mr Farrell’s concerns (which are considerable) from paragraphs [242] to
[255].
1139.
Mr Farrell provided a history behind the direction in which:
(i)
clause 2.2.13.5 of the contract stipulated that there would be only 1 PLC panel in the
switch room;
(ii)
this panel was then directed to be removed from the switch room to the admin
building;
(iii)
on 29 August 2018, the respondent then directed the claimant to amend the design to
revert the PLC panel back to the switch room;
(iv)
he denied that there had been any PLC panel relocation because as at 29 August 2018,
the construction of the switch room and administration building had yet to
commence and he provided a photograph in support of that statement;
(v)
he said the complete electrical design had yet to be completed, let alone being
accepted by the respondent as the “for construction” drawing packages were still
outstanding;
(vi)
such that any of the costs identified in the PTAS’ invoice relating to the PLC panel
relocation were not costs attributable to the variation, but were costs that were
required to be incurred by the claimant in any event under the contract;
(vii) insofar as the alleged additional materials were concerned the claimant had not
identified what costs have been incurred for the alleged design work, nor sought to
present any evidence of the costs allegedly incurred.
1140.
I agree with Mr Farrell, and although the claimant no doubt paid PTAS for the work
carried out by the subcontractor, from the information provided in the variation, it was
not possible with any confidence to apply those costs to this variation.
1141.
I therefore find the claimant is not entitled to payment of any amount under this
heading, as again there was no clarity as to the amount attributable to this claim.
The change to the CPU model
1142.
The claimant referred to the superintendent’s direction of 27 November 2018 in
NC101 and explained that the CPU change had several flow-on effects which it listed. It
said that Jacobs had to revise the control system architecture drawings for which the
additional work cost $13,356.50 as set out in the 29 October 2018 letter marked NC 116. The
claimant said that it had paid Jacobs.
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1143.
I have examined NC101 and it described the history of communications relating to
the CPU model and noted that the direction was issued at the claimant’s request to
formalise the change in supply of the CPU model.
1144.
Mr Farrell in paragraphs [256] to [274] expressed his concerns about this claim on the
following bases:
(i)
the parties had been discussing the substitution of the earlier CPU model for a later
CPU model, the benefit of which appeared to emanate from the supplier Siemens;
(ii)
on 26 October 2018, the claimant then requested a formal direction to effect the
change which is found at NC 100;
(iii)
he said that at no time whilst discussing the design changes did the claimant notify
that the change would result in additional costs, nor did this occur afterwards;
(iv)
because there was no indication of a cost increase, the direction was issued;
(v)
the respondent had engaged MBM, a quantity surveyor to cost the CPU change, and
MBM advised that the variation costs would be in the order of $-4845.60 was
evidenced in their report marked JF20;
(vi)
the additional items of hardware ostensibly arising out of the “flow on effects” were
contained in the PTAS document, which was identical to the one relating to the
relocation of the PLC panel, and the change to the control systems switches, and it was
impossible to discern from that document what materials were associated with the 27
November 2080 direction;
(vii) the Jacobs letter [NC 116] supporting this variation predated the direction of 27
November 2018 by almost amount such that it could not provide evidence of work
undertaken as a result of the 27 November 2080 direction;
(viii) there was no mention in the Jacobs letter to the CPU such that it was impossible to
identify the extent of work described in the Jacobs that it was not work within scope
for which the claimant had already been reimbursed.
1145.
I agree with the respondent’s objections, particularly in the historical context which
has been explained.
1146.
Whilst I have said that the contract does not require the claimant to formally notify
the respondent cases of a clause 36.1 direction, the circumstances surrounding the issuing
of the 27 November 2018 direction suggests that the respondent ought to have been
advised of cost consequences associated with the substitution of the contractually
nominated CPU model with a more recent model.
1147.
Furthermore, the Jacobs letter was issued nearly a month earlier than the 27
November 2080 direction, so I cannot be satisfied that the amounts identified in it related
to the change to the CPU.
1148.
In my view, negotiations regarding suitability of products, suggested design changes
and other discussions are part and parcel of the design construct contract, and had the
unspecified amount claimed for this aspect of the variation been brought to the
respondent’s attention before the direction was issued, the respondent could simply have
kept to the original CPU model.
1149.
Insofar as the alleged cost consequences, I accept the valuation of MBM for this
variation as $-4845.60, which means the claimant is not entitled to any amount for this
aspect of the claim.
1150.
Whilst I have found that the claimant was not contractually obliged to advise the
respondent about the claim and the quantum of it, I find that the claimant in claiming
variation 58 should have:
(i)
more clearly articulated the basis of its claim, so that an adjudicator could be
confident that the claimant had demonstrated its onus;
(ii)
provided a cross-reference between each direction and the work carried out in
response to that direction;
(iii)
clearly identified costs associated with each work activity;
(iv)
analysed PTAS’ claim and divided up the costs between the two variations of control
systems switches and relocation of the PLC panel, so that costs that it had no doubt
paid PTAS, could have been allocated amongst the four claims. After all, it was the
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claimant that put forward the variation claim as comprising four variations, and then
did not apportion the costs amongst them;
(v)
explained the basis of the Jacobs’ claim for $50,011.50 (excluding GST) when the
Jacobs NC 113 letter stated $31,948 and the 29 October 2018 NC 116 letter stated
$13,356.50. This amounts to $45,304.50 (excluding GST).
1151.
I have no doubt that extra work was carried out in response to these four directions,
however, in my view the claimant has failed to demonstrate its onus as to what work was
carried out for each particular variation and the costs associated with that work, such that
I am unable with confidence to attribute costs to the four variations comprising variation
58.
1152.
Accordingly, in summary, I find that the claimant is not entitled to this claim amount
and the amount of $0 is transferred to LM 1.

C. Delay damages for principal’s scope change $132,042.00 (Category 4 claims in
payment schedule)
(Claim item 15 in Attachment LM1)
1153.
The claimant provided submissions under heading 19 “Delay damages” for this claim
which incorporated paragraphs [19.1] through to [19.70] of the application. Mr Campbell
provided his evidence from paragraphs [198] through to [275] of his statutory declaration.
1154.
The respondent provided its contending submissions under heading 7 “Delays
claimed for electrical works” from paragraphs [212] through to [278] supported by Mr
Farrell’s evidence from paragraphs [283] through to [320]. The controverting submissions
were extensive, and it is appropriate to firstly review the payment claim and payment
schedule to establish the extent of the issues in dispute.
1155.
The payment claim comprised a table in which the relevant claim stated “Delay
Damages for Principal’s Scope Change – Control System Architecture (refer to LTR –
190314NCC Re-Contractor’s Notice of Cost and Claim) amounting to $132,042. It identified
its EOT status as “Not approved – Broadspectrum claims that it is entitled to an extension of
time of 65 calendar days. Delay damages have been calculated on this basis.”
1156.
The payment schedule reasons for this claim was, “Not approved. No contractual
entitlement established. Refer to: notice C1 340 – 1326 – LTR – (6.12.19) and C1 340 – 455 –
LTR – (10.12.18).
1157.
Neither the payment claim, nor the payment schedule attached the documents
referred to, but I have already found that I am nevertheless obliged to refer to those
documents to understand a factual matrix. However, at this stage it is evident that the
payment schedule denied entitlement, which means the claimant will need to demonstrate
entitlement in the application.
1158.
I will refer to those supporting documents in due course but decided to review the
claimant’s submissions to understand the basis of the claim.
1159.
In the application submissions, all evidence in support was derived from Mr
Campbell’s statutory declaration.
1160.
At paragraph [270] Mr Campbell identified the document upon which the written
claim for extension of time and prescribed notice for delay damages was based. It was a
letter dated 14 March 2019 and it was attached at NC 107. For the purposes of this analysis I
will call this the “EOT claim”.
1161.
The application submissions, as I mentioned referred only to Mr Campbell’s statutory
declaration, and I find no submissions anywhere regarding the EOT claim.
1162.
The application submissions canvassed the entire history associated with the EOT
claim and canvassed the contractual provisions regarding notice of delay, extensions of
time, delay damages, and specific notice provisions in respect of the notices of delay and
delay damages.
1163.
However, the submissions never related the facts, nor as I said to the EOT claim, to
the contractual provisions, nor did they engage with the payment schedule reasons for
non-payment. These submissions are only found in Mr Campbell’s statutory declaration.
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1164.
I will more closely examine paragraph [270] to understand what the claimant,
through Mr Campbell, said about the EOT claim and I extract the entire paragraph for
examination as follows:
“By letter dated 14 March 2019, Broadspectrum gave the Superintendent a written claim
for an extension of time and a prescribed notice for delay damages. At that
Broadspectrum was not in a position to quantify the extent of the delay and delay
damages. The letter indicated Broadspectrum was quantifying the overall cost of delay
and it would advise of the extent under separate cover (but noted that the costs would
include design costs, staffing costs and overheads).A copy of this letter is attached and
marked NC 107”.
1165.
In paragraph [271] Mr Campbell went on to say that the respondent waived the
requirements for strict compliance with the notice requirements for extensions of time and
delay damages due to:
(i)
it’s previous course of conduct in not insisting on Broadspectrum’s strict compliance;
and
(ii)
its own failures to comply with timeframes it is required to meet.
1166.
Mr Campbell then expanded on some of these ostensible failures by the respondent,
and I will defer further examination of his statement, if required.
1167.
I return to the EOT claim in which I extract the relevant contents as follows:
(i)
it was headed: Re-: Contractor’s Notice of Cost and Claim (Principal’s Scope
Change – Control Systems Architecture)
Clauses 34.2, 34.3
(ii)
in my view it is important to extract the first 4 paragraphs of the EOT claim which are
as follows:
“Further to our correspondence dated 4 December 2018 (for all intents and purposes
shall serve as a Notice of Delay) the contractor is assessing its claim pursuant to clause
34.3 for the delayed scope changes associated with the control systems architecture
works under the contract (WUC).
With reference to correspondence dated 27 November 2018 the contractor refutes the
principal’s denial of liability with regards to the change of CPU model. The contractor
has acted reasonably in engaging with the principal’s supplier who recommended a
more appropriate, better CPU different to that which they had originally specified.
The Contractor’s actions demonstrate its intention to deliver the best possible outcome
for the Principal.
In addition to the pursuit of extension of time (EOT) for practical completion, the
contractor shall seek disruption costs (as distinct from delay) for the loss of efficiency
and hindrance to enact WUC once it is in a state to fully quantify the consequence of
this event, summarised below.”
1168.
In paragraph 19.41 of the submissions, the claimant identified clause 34.2 of the
contract which identified the need for the claimant to promptly give the superintendent a
written notice of anything that would probably cause of delay to the work.
1169.
In paragraph [19.42], the claimant went on to explain the claimant’s entitlement to an
EOT pursuant to clause 34.3 on the basis of a qualifying causes delay, and at [19.43]
extracted the meaning of a qualifying cause of delay.
1170.
From paragraphs [19.44] through to [19.47] the claimant extracted further relevant
provisions regarding an EOT under the contract under clause 34.3, 34.4 and 34.5.
1171.
I will pause in the analysis at this stage to summarise the claimant’s position as I see
it as follows:
(i)
the claimant’s EOT claim was dated 14 March 2019;
(ii)
it referred to its letter dated 4 December 2018, which it submitted was the Notice of
Delay. I note this document was not put into evidence;
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whilst it referred to clause 34.2 and 34.3, it contains no written claim for an EOT and
costs evidencing causation and delay. It foreshadowed an assessment of a clause 34.3
claim but provided no details.
1172.
I will refer to the respondent’s submissions about this document to understand its
position.
1173.
At paragraph [218] of the response, the respondent referred to the EOT claim and
then referred to Mr Farrell’s statutory declaration, and although it made reference to the
incorrect paragraph numbers, it is evident that it was referring to paragraph [286] and
[287] of Mr Farrell’s statutory declaration that submitted:
(i)
the claimant never submitted a claim for an EOT, even after the payment claim, nor
did it assert otherwise in the application;
(ii)
the claimant never submitted, even after the payment claim, a claim for disruption
costs, nor did it assert otherwise in the application;
(iii)
the payment claim was the first occasion that the claimant sought an amount for
delay damages, albeit that it is made solely in relation to the alleged delay arising out
of the change to the CPU model; and
(iv)
the adjudication application was the first occasion in which the claimant had:
1. notified the respondent of the extent of the alleged delays: and
2. provided the respondent with a breakdown of the amount claimed for the
delay damages claim.
1174.
The respondent went on to refer to the payment schedule and the notices referred to
in the schedule with the reasons for rejecting the delay damages as follows:
(i)
the claimant had no contractual entitlement to payment of the claimed amount;
(ii)
to the extent the claimant was claiming and EOT for delay damages, it was barred
from doing so, because the claimant had failed to submit the claim until over a year
after timeframe the prescribed by clause 36.5 contract; and
(iii)
there was no delay to the program caused by the respondent’s direction of 27
November 2018.
1175.
I have examined those two letters in annexure 8 and 9 of the response, and the
respondent has correctly identified their contents.
1176.
The respondent provided further submissions regarding the no contractual
entitlement payment that are particularly apposite because, whilst conceding the
directions issued by the respondent may qualify as a compensable cause, no entitlement
existed because:
(i)
the claimant never claimed an EOT in respect of electrical works;
(ii)
no EOT had been otherwise granted;
(iii)
there been no delay caused by any of the relevant directions.
1177.
The respondent also examined clause 34.3 regarding the need for the claimant to
claim a written EOT within 28 days of being reasonably aware of that causation and that
Mr Campbell’s reference to the EOT claim satisfying clause 34.3 was misconceived because:
(i)
the letter did not purport to be a claim for an EOT but merely foreshadowed its
intention to do so and it did not otherwise identify:
1. any period of delay for it to be a valid EOT: and
2. costs incurred as a result of the delay for it to be a valid delay damages claim;
(ii)
the delay event was limited to the respondent’s direction of 27 November 2018
regarding the change of the CPU model, and the claimant ought to have been aware
on or about that date; and
(iii)
assuming the EOT claim was a written claim for an EOT the claimant had failed to
submit the claim within 28 days but rather 3 ½ months later.
1178.
The claimant was therefore on notice to overcome these objections in the
application, and I find that it failed to do so because:
(i)
it had not made a claim for an EOT;
(ii)
it had not made a claim for disruption;
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1179.
Whatever the characterisation of its claim on the 14 March 2019; on its face the claim
made on 14 March 2019 following on from an ostensible notice of delay dated 4 December
2018, is more than 28 days after the notice of delay as required by clause 34.3.
1180.
I therefore find the claimant has failed to demonstrate its onus of any entitlement to
an EOT and damages which it ostensibly claims as disruption damages.
1181.
Accordingly, I transfer the amount of $0 to LM 1 for this claim.

D. Other legal considerations
1182.
Under heading 20 of the application, the claimant pre-empted the possibility of new
reasons being allowed by me in the decision and as a matter of prudence then discussed
the principles of:
(i)
waiver;
(ii)
estoppel;
(iii)
substantial compliance;
(iv)
sufficiency of details,
that could apply in relation to any purported failure to comply with timeframes, or
any issues of failure of strict compliance with the contract, and any insufficiency of
details.
1183.
In the decision so far, I have not allowed; nor will I allow any new reasons (if any) to
be made for the respondent’s set-offs yet to be considered, because new reasons are not
properly made in support of the payment schedule. This seemed to be the reason that the
claimant made the submissions under the four headings.
1184.
On closer examination, however, it appeared that the claimant’s submissions needed
to be considered anyway. Even if new reasons are disallowed, I have found that the
respondent successfully denied entitlement on the basis of non-compliance, in terms of
time or otherwise, as identified by the claimant in paragraph 20.2 of the application
1185.
As a matter of natural justice therefore, it is necessary to address these issues because
of my findings to date against the claimant for its failure to comply with contractual
provisions.
1186.
I will consider each principle submitted by the claimant under its headings identified
above.
Waiver
1187.
The claimant provided extensive case authority about the applicability of the
principle of waiver in Australia starting with the well-known case of Beatty v Guggenheim
Exploration Co-122 NE 378 (1919) were Cardoza J found that, when two persons contract,
they cannot impose a limitation to destroy the power to contract again. The claimant
submitted that this meant that, despite a provision in the original contract, the parties can
subsequently make other arrangements that the earlier provision cannot bar [20.5 of the
application].
1188.
It then cited the well-known case of Commonwealth v Verwayen (1990) 170 CLR 394
and provided an extract of the judgement from Brennan J (but without citing the particular
page and sentence reference), where His Honour had explained waiver as follows:
(i)
the strict legal connotation of waiver is an intentional act done with knowledge in
which a person abandons a right by acting in a manner inconsistent with that right;
(ii)
however, His Honour said the better view was that apart from estoppel and new
agreement, abandonment of a right occurs only where the person waiving the right is
entitled to alternative rights inconsistent with one another, such as the right to insist
on performance of the contract and the right to rescind for essential breach;
(iii)
this category of waiver is an example of the doctrine of election;
(iv)
another category of waiver was where a person is prevented from asserting, in
response to a claim against him, a particular defence or objection which would
otherwise have been available.
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1189.
As I said, the claimant did not refer to the particular parts of Brennan J’s judgement,
which was unfortunate because I read His Honour’s judgement and could not find the
passages referred to.
1190.
I appreciate that the cognate concepts of waiver, election and estoppel that His
Honour referred to on page 339 at line 23, each relate to the sterilisation of a legal right
otherwise than by contract, and it is abundantly clear that the Courts have grappled with
these complex issues for a long time.
1191.
I note that Brennan J was in the minority in the Verwayen such that, even if these
extracts are correct, they do not form the ratio, but rather explains some of the concepts.
1192.
Accordingly, it would be unsafe to apply the extract identified above that,
abandonment of a right occurs only where the person waiving the right is entitled to
alternative rights inconsistent with one another, such as the right to insist on performance of
the contract, without having High Court support elsewhere for such a proposition.
1193.
The claimant identified a Federal Court case which confirmed (in obiter) that a no
waiver or waiver only in writing clause could be waived by actual conduct, which I did not
read because it was obiter.
1194.
The claimant then referred to STY (Afforestation) Pty Ltd v Atkinson [2006] VSCA 283
where Maxwell P, with whom Nettle and Redlich JJA agreed, referred to Chernov JA’s
earlier judgement that year in the Court of Appeal of Zang and Philip Jones Pty Ltd v
Shanghai Wool and Jute Textile Co Ltd [2006] VSCA 133 (not 283 as cited by the claimant).
1195.
Maxwell P at [22] made the statement extracted by the claimant, and I have taken the
second sentence to demonstrate that Brennan J’s judgement in Verwayen was merely one
of the series of statements made by the High Court. That sentence read,
“Nevertheless, the common thread that runs through several judgements in Verwayen
that deal with waiver as such is that, in general, waiver is constituted by the deliberate,
intentional and unequivocal release or abandonment of the right that is later sought to
be enforced.”
1196.
This judgement recognised a common thread running through several judgements in
Verwayen that waiver is constituted by the deliberate, intentional and unequivocal release or
abandonment of the right that is later sought to be enforced.”
1197.
Even though this is not the ratio in Verwayen, it forms a useful basis to analyse the
respondent’s conduct, and there needs to be deliberate, intentional, and unequivocal
release or abandonment of the right. This needs to be established as a matter of fact, and to
my mind significant importance must be placed on the claimant establishing deliberate,
intentional, and unequivocal conduct by the respondent.
1198.
The claimant then referred to the High Court case of Agricultural and Rural Finance
Pty Ltd v Gardner [2008] HCA 57, where Kirby J stated that waiver:
“To be binding, the parties must be subject to no relevant disability or disadvantage.
Further, as the parties to, and the circumstances of the waiver the facts must be such
that it would be manifestly unfair for the party which earlier waived its legal rights later
to adopt an inconsistent position and seek to enforce them [145]..
The existence of a waiver would depend on the facts and circumstances that produces a
representation or conduct that is clear and unequivocal. It involves ascertaining the
conscious intention of the waiving party… the onus is upon… the party relying on the
waiver, to prove the necessary facts [at 147].”
1199.
The claimant did not provide a copy of this case in the authorities and I am obliged to
deal with the material before me and not go seeking material not provided. Suffice is it to
say that from what the claimant has provided me, the High Court again focused on facts
and circumstances that need to be established to produce conduct that is clear and
unequivocal and a conscious intention of the waiving party.
1200.
The claimant then cited the English Court of Appeal judgement in Tele 2
International Card Company SA and others v Post Office Ltd [2009] EWCA Civ 9 (Tele 2),
where the Court held that a party continuing to perform its obligations under an
agreement despite the ongoing breach of the other party, there was a danger that it may be
unable to exercise its rights in relation to that breach, regardless of the existence of a no
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waiver clause in the agreement. The claimant said that Lord Justice Aikens added that,
“even assuming that any contractual provision could exclude the operation of the doctrine”,
this further places doubt on the ability of a no waiver clause to have any bearing on the
enforceability of waiver claim.
1201.
Before considering the respondent’s submissions, based on the authorities provided
by the claimant, the claimant will need to establish:
(i)
the deliberate, intentional, and unequivocal release or abandonment of a right that is
later sought to be enforced;
(ii)
conduct that is clear and unequivocal and a conscious intention of the waiving party;
1202.
The claimant then [20.14] referred to a design review workshop on 3 May 2018 in
which a verbal request was made by the respondent for the claimant to update and
improve electrical template drawings.
1203.
The claimant submitted this constituted a variation of the scope requiring it to notify
the superintendent under clause 36.5 of the contract within 5 business days of the
direction that it was a variation. The history provided by the claimant then demonstrated
that the respondent accepted the variation on 29 August 2018, even though the claimant
had not complied with clause 36.5 of the contract.
1204.
The claimant also referred to the respondent’s own failures to comply with
timeframes that it was required to meet in the contract and cited one example where this
had occurred.
1205.
With respect, such a submission in my view could not be considered under the
doctrine of waiver, because even if the respondent had deliberately and intentionally failed
to comply with these timeframes, it was not abandoning a right that it later sought to
enforce.
1206.
Such conduct, in my view is the respondent’s alleged failure to comply with an
obligation, not in abandoning a right.
1207.
In my view, even if this one instance regarding the variation was a waiver, it should
be confined to that circumstance alone, because the parties had agreed to the wide
operation of clause 43 which provides that, “no single or partial excuse, on the part of the
principal or the superintendent, of any right, remedy or power of this contract shall preclude
any other or further exercise of that or any other right, remedy or power.
1208.
Given that the claimant is required to establish facts of deliberate, intentional, and
unequivocal abandonment of its rights, the reference to one instance to my mind cannot
infect the whole operation of the contract with waiver.
1209.
In turning to the respondent’s submissions, I note that it raised the issue [103 and
104] that the claimant needed to demonstrate there was a deliberate, intentional, and
unequivocal act abandoning a right that the respondent would otherwise have.
Furthermore, at [107] the respondent submitted that the respondent repeatedly notified
the claimant that it would not accept claims if not made in accordance contract citing
paragraphs [363] to [367] of Mr Farrell’s statutory declaration.
1210.
This confirms my finding that waiver has not been established, so the submissions
are rejected.
Estoppel
1211.
In paragraphs [20.20] through to [20.27] the claimant referred to the principles of
Estoppel and was at pains to confine itself to the common law doctrine of estoppel by
convention, and not equitable estoppel; which it submitted could not be applied by me
without falling into jurisdictional error.
1212.
The claimant did not provide a copy of Broadlex Services v RCR Resolve FM (No 2)
[2015] NSWSC 1514 that it referred to explain the common law doctrine of estoppel by
convention, nor did it provide the extract from Handley, Estoppel by Conduct and Election
in support of its submissions regarding estoppel by convention.
1213.
I am obliged to deal with the material before me and not go seeking material not
provided. I consider that the claimant’s submissions regarding the principles of estoppel by
convention, without supporting authorities very difficult to apply, because the governing
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principle appears to be that there is a mutually manifested conduct by the parties which
they intend to affect their legal relationship.
1214.
It was unclear how a party claiming this estoppel needed to establish the “mutually
manifested conduct” without further explaining and allowing the adjudicator to a copy of
the case referred to and Handley.
1215.
Furthermore, the claimant did not seek to:
(i)
establish any facts of mutually manifested conduct in which the parties allowed a
change of position upon an assumed state of affairs, nor
(ii)
did it establish facts of how the respondent would have been aware of the claimant’s
detriment, if the respondent then chose to withdraw from the position that both
parties had assumed.
1216.
In fact, it referred to no facts at all, which makes it impossible for me to accept the
submissions, and there is no need to refer to the respondent’s contending submissions.
Sufficiency of details of the claimant’s notices
1217.
In paragraphs [20.28] through to [20.31] the claimant referred to 2 Victorian Court of
Appeal cases supporting its submissions and copies of these cases were provided.
1218.
The submission was essentially:
(i)
in deciding whether a contract requiring strict compliance with provisions as to
notice is effective;
(ii)
requires an analysis of the construction of the contract: JPA Finance Pty Ltd v Gordon
Nominees Pty Ltd [2019] VSCA (JPA).
1219.
The claimant went on to submit that the notice provisions should be construed
practically, so is to give effect to the presumed commercial purposes and not defeat the
achievement of such purposes by an excessively narrow and artificially restricted
construction, citing MLW Technology Pty Ltd v May [2005] VSCA 29 (MLW).
1220.
At paragraph [20.31] it then submitted that any of the contractual notices submitted
by the claimant the subject of its entitlement to any of the claims above ought be given an
interpretation that gives effect to the commercial purpose of the contract and ought not to
be construed strictly.
1221.
The submissions are very general and did not engage with the particular provisions
about which it had concerns.
1222.
Nevertheless, I need to have regard to JPA where McLeish JA with whom Beach and
Niall JJA agreed was considering whether there had been a valid termination of a call
option deed. The trial judge had identified that the issue before him was “whether a notice
had been given in accordance with the contractual agreement where it was not addressed
to the intended recipient, but to the solicitor acting for the intended recipient”. The trial
judge had held that the notice had not been given in accordance with the deed.
1223.
The court upheld the appeal against the trial judge’s decision in finding that the
notice had been validly given because a reasonable commercial person would understand
the notice.
1224.
At paragraph [67] McLeish JA held:
“The principles of construction of notices are not relevantly different to those governing
the construction of contracts… It is convenient to set out the analysis of Gillard AJA
(with whom Winneke P and Buchanan JA agreed) in MLW which was endorsed by
Warren CJ, Tait and Beach JJ only in Salta:
The law should strive to uphold a contract wherever possible to avoid the reproach of
being the destroyer of bargains…
…His Lordship said:
In determining the meaning of the language of commercial contract, and unilateral
contractual notices, the law therefore generally favours a commercially sensible
construction. The reason for this approach is that a commercial construction is more
likely to give effect to the intention of the parties. Words are therefore interpreted in the
way in which a reasonable commercial person would construe them. And the standard
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of the reasonable commercial person is hostile to technical interpretations an undue
emphasis on niceties of language”.
1225.
Given that JPA cited MLW with approval, there is no need to also read that case.
1226.
However, what clearly emerges from the authorities is the need to give a
commercially sensible construction to the notice provisions, and in so doing to uphold the
parties’ bargain.
1227.
The claimant has not explained what it meant by any of the contractual notices which
are the subject of its entitlement to any of the claims above which makes these submissions
very difficult to address.
1228.
Suffice it is to say that if the complaint is about the contents of what is required in
the notices and any strict time limits associated with them, even though they may be
onerous and strict, about which I make no finding, the parties have agreed to the notices
and the mechanism associated with them. Based on such generalised submissions, to
invite an adjudicator to find that strict compliance with the notices was not required,
would in my view destroy the parties’ bargain, which is prohibited by the Victorian Court
of Appeal and the House of Lords reference within MLW.
1229.
Accordingly, I cannot uphold the submission, and have no need to refer to the
respondent’s contending submissions.
Sufficiency of details
1230.
In paragraphs [20.32] through to [20.36] the claimant submitted any of the
contractual notices submitted by the claimant which are the subject of its entitlement to
any of the claims above ought to be considered as have containing sufficient details.
1231.
It cited an English case of Multiplex Constructions (UK) Ltd v Honeywell Control
Systems Ltd (No 2) [2007] EWHC 447 (Honeywell) that the alleged insufficient detail of
delay notices provided in support of delay claim to comply with an EOT regime had failed.
1232.
It then referred to clause 11.2 of the contract in Honeywell about notices and the need
to provide further notices.
1233.
Honeywell was dealing with a particular contract in which the subcontractor was
required to provide further written notices containing details progressively and the issue
was whether the notices provided by the subcontractor complied with the contract.
Jackson J found that the subcontractor had done the best it possibly could to comply with
the notice provisions and served them with supporting information once it was available.
1234.
In Honeywell it was a question of fact and related to particular contractual provisions.
1235.
Again, the claimant has not explained what it meant by any of the contractual notices
which are the subject of its entitlement to any of the claims above which makes these
submissions very difficult to address.
1236.
If the claimant’s complaint is about the level of details required in the notices; even if
they require a lot of detail, about which I make no finding, the parties have agreed to the
details in the notices.
1237.
Based on such generalised submissions, to invite an adjudicator to find that the
details provided by the claimant in any of the notices were sufficient, to somehow cure any
deficiencies that may exist, without directly engaging with the facts and the particular
notices is, with respect, asking too much.
1238.
Accordingly, I cannot uphold the submission, and have no need to refer to the
respondent’s contending submissions.

E. Respondents set-off for LD’s - $90,451.20
(Claim item 16 in attachment LM1)
1239.
The claimant’s submissions to overcome the respondent’s set-off are contained under
heading 21: Respondents Set-Off for Liquidated Damages from paragraphs [21.1]
through to [21.11], supported by Mr Campbell’s statutory declaration from paragraphs [331]
to [344].
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1240.
The respondent’s submissions are contained in [456(b), [457(b)], [459] and under
heading 9.1 liquidated damages from paragraphs [461] through to [487] which was not
supported by Mr Farrell’s statutory declaration.
The claimant’s submissions
1241.
The claimant submitted that the respondent had failed to provide any further
justification or explanation behind the imposition of liquidated damages as set off in the
payment schedule, and it repeated and relied upon in its earlier submissions regarding no
new reasons which it had advanced under heading 13 of its application.
1242.
Earlier in the decision I had very carefully analysed the contending submissions
raised by the parties about new reasons and had decided that I needed to review all
documents provided in the adjudication before deciding whether or not a new reason was
being advanced in the adjudication response.
1243.
The payment schedule had a line item for this set-off which stated, “Certified
Liquidated Damages (21 days at $4307 20) $-90,451.20.
1244.
At paragraph [21.5] of the application the claimant said that this was not a reason for
withholding payment within the meaning of that phrase in BIF. It went on [21.6] to refer to
Multiplex which require the parties to define clearly, expressly and as early as possible the
issues in dispute between them, and it is only those issues that could be determined by the
adjudicator.
1245.
It added at [21.7] that a respondent in adjudication could not reject a payment claim
in the payment schedule by stating that amount was being offset, and then ambush the
claimant by disclosing for the first time in the response that the off-set was founded upon
a certain set of facts and calculations not previously disclosed, which is what the
respondent had done.
1246.
It added [21.9] that the claimant now had to second-guess how the respondent had
arrived at the offset for liquidated damages citing paragraph [322] of Mr Campbell’s
statutory declaration.
1247.
At paragraph [21.10] it said that the purported off-setting claim should therefore be
rejected and any attempt to expand upon this set-off should be ignored is a contravention
of s82(4) of BIF.
1248. In the alternative, at paragraph [21.11] it relied upon the HB delay report, which
demonstrated that the claimant should be granted EOT is well in excess of 21 days, such that no
liquidated damages were payable.
1249. At paragraph [332] of Mr Campbell’s statutory declaration he said that the respondent had
failed to provide any further justification or explanation behind the imposition of the
liquidated damages set-off in its payment schedule and that the respondent had not identified
a period in respect of which it had imposed liquidated damages.
1250. He continued at [333] that the respondent had granted six EOT’s for inclement weather
but no other EOT’s to which the claimant was entitled and that [334] no liquidated damages
were payable as the proper date of practical completion inclusive of the claimant’s EOT
entitlements extended beyond 20 November 2019 by further explaining:
(i)
at [335], the HB delay report supported a delay for the bioreactor suspension of 307
days;
(ii)
at [336], this suspension prevented the claimant from reaching the date for practical
completion of 9 August 2019 and continued to delay the claimant;
(iii)
at [337], the claimant had not become aware of the potential for delay until 7 January
2019;
(iv)
at [338], on 14 January 2019 the claimant wrote to the superintendent’s representative
stating that maintenance of the suspension beyond 23 January 2019 would constitute
a critical path delay. He referred to the copy of the letter at NC 24;
(v)
at [339], the extent of delay and costs were unknown as of 14 January 2019, but the
claimant subsequently wrote to the respondent on several occasions advising that:
1. it was unable to advise of the full extent of the delay as the suspension was
ongoing; and
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2. it would advise the full extent of the delay and quantify the associated costs
as soon as possible. He attached copies of those letters from NC 132 to NC
138;
(vi)
at [340], on 14 February 2019 the claimant provided a letter to the superintendent
with further particulars of the delay in its claim for extension of time attaching three
appendices showing visual representations of slab works, backfilling and pipe
replacement that could not occur as the work involved encroaching the easement of
the suspended bioreactor tank. He attached the letter and appendices at NC 44;
(vii) at [341], the claimant was therefore entitled to 307 days EOT for the bioreactor
suspension;
(viii) at [342] to [344], the claimant submitted that it was entitled to 66 calendar days for
an EOT for the Control Systems Architecture scope change.
The respondent’s submissions
1251.
The respondent, at paragraph [462] engaged with the claimant’s submissions from [21.1] to
[21.11] in the application, and at [463] submitted that those assertions were misconceived
because it was obvious on the face of the payment schedule how the amount had been
calculated.
1252.
At paragraph [464], it extracted clause 34.8 of the contract, which identified the liquidated
damages regime in which the superintendent may certify liquidated damages in item 29 for
every day after the date for practical completion to and including the earliest of the date of
practical completion or termination of the contract or the principal taking WUC out of the
hands of the contractor up to, in aggregate, the liquidated damages (as detailed in item 20 9A).
1253.
From paragraphs [465] through to [467] the respondent canvassed the further provisions
regarding:
(i)
the liquidated damages;
(ii)
the contract sum;
(iii)
the rates for liquidated damages for the separable portions 1 and 2.
1254. It then restated the reasons for liquidated damages in the payment schedule [468], and
then [469] that the respondent was entitled to deduct the liquidated damages because:
(i)
the WUC did not reach practical completion on 9 August 2019 as required by the
contract;
(ii)
the amount deducted by the respondent did not exceed the liquidated damages cap.
1255.
The respondent then went on to expand upon the reasons provided in the payment
schedule in paragraph [470] by refuting:
(i)
that the claimant had to guess at the amount of set-off arrived at;
(ii)
the respondent had failed to provide any further justification or explanation behind
the imposition of liquidated damages;
(iii)
the respondent had not identified a period in respect of which it imposed liquidated
damages
1256. From paragraphs [471] through to [478] the respondent:
(i)
refuted the submissions regarding Multiplex; and
(ii)
submitted, as it had set out in section 1.6 of the response submissions, that there was
considerable authority for that proposition that payment schedules were to be
construed in the context of the communication between the parties and prior
correspondence;
(iii)
since Multiplex it was generally accepted that payment schedules could contain an
abbreviated form which the parties really understood;
(iv)
the reasons provided in the payment schedule provided ample explanation as to how
the set-off had been calculated;
(v)
respondent’s reasons clearly identified the relevant daily rate applicable, noting the
contract referred to two, as well as the number of days for which the respondent
claimed liquidated damages;
(vi)
that insofar as the respondent had not identified a period in respect of which it
imposed liquidated damages; the respondent submitted that:
1. the respondent identified the liquidated damages claim of 21 days;
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2. the claimant’s payment claim specified the works were completed to 20
November 2019;
3. the respondent’s payment schedule was dated 10 December 2019;
4. there were 21 days between 20 November 2019 and 10 December (inclusive);
and
5. the amount deducted by the respondent for liquidated damages was arrived
at by multiplying the daily rate of $4307.24 separable portion 1 by 21 days.
The claimant’s attempt to construe the issue of liquidated damages as anything other
than straightforward should be rejected.

Analysis
1257.
I accept the respondent’s submissions that a payment schedule must be construed in the
context of communications between the parties, because I already made that finding when
analysing the claimant’s threshold question regarding new reasons.
1258. The claimant attached:
(i)
the 14 January 2019 letter to the superintendent [NC 24] about a critical path delay
commencing on 23 January 2019 unless the suspension was lifted; and
(ii)
the 14 February 2019 letter to the superintendent [NC 44] about delays it was
experiencing as a result of the suspension.
1259. The respondent did not address these submissions and those documents in reply and
focused its submissions on the claimant’s alleged entitlement to EOT’s in paragraphs [479]
through to [487].
1260. This means the respondent did not provide an history of what the superintendent had
done in response to those two letters, and there are no statutory declarations from the
superintendent or the superintendent’s representative in the respondent’s material.
1261.
It is therefore open to infer that:
(i)
the superintendent did not reply to these two letters; so that
(ii)
the claimant was unaware of the superintendent’s approach to the claimant’s claim
for the looming critical path delays and the photographs supporting the delays to the
backfilling and pipe replacement.
1262.
I refer to the claimant’s submissions in paragraphs [19.67] through to [19.70] in which
it:
(i)
stated that where the respondent had failed to comply with the obligations under the
contract, the adjudicator is entitled to, and in fact required to step into the shoes of
the superintendent to decide in accordance with the terms of the contract, the
claimant’s requests for extensions of time;
(ii)
clause 20(a) of the contract required the respondent to ensure that the
superintendent honestly and fairly assessed EOT’s under clause 34.4;
(iii)
that contractual provision was to be read in the context of the overall object of s3 of
BIF;
(iv)
clause 20 of the contract obliged the superintendent to act reasonably in exercising
its discretion to grant an EOT in addition to the contractual requirements to assess
the claims citing Peninsular Balmain v Abigroup Contractors Pty Ltd [2002] NSWCA
211.
1263.
On the evidence of the prior correspondence which the respondent submitted was
required, the superintendent’s deduction of liquidated damages in the 10 December 2019
payment schedule was the first time the claimant was aware of the superintendent’s decision.
1264. Clause 20(a) of the contract provides that the respondent should endeavour to ensure the
superintendent performed its assessment of EOT’s under subclause 34.4 of the contract
honestly and fairly.
1265. In the circumstances, to not advise the claimant of his decision regarding the suspension
delays put forward by the claimant in January and February 2019, which was a critical issue in
this project, and then deduct EOT’s in a simple one-liner in the certificate to my mind did not
provide the requisite sufficient reasons expected of a superintendent acting honestly and fairly.
1266. Clause 20 of the contract required the respondent to ensure that the superintendent act
honestly and fairly, which to my mind means that if the respondent was relying upon the
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superintendent’s certification as the payment schedule (to which it is entitled under the
contract clause 11 D.3), then the reasons for the superintendent denying the EOT should have
been contained in that certificate, and by the reasons not being there, the payment schedule
failed to state the requisite reasons as required by BIF.
1267. Accordingly, as required by s82(4) of BIF, I must not have regard to the respondent’s
submissions that it is entitled to the set-off, because they are new reasons which are not
properly made in support of the payment schedule and are therefore prohibited for the reasons
identified earlier in the decision.
1268. Therefore, I find that the set-off for liquidated damages should be nil and that is
transferred to LM 1.

F. Respondents set-off regarding licensing suspension - $108,588.94
(Claim item 17 in attachment LM1)
1269.
The claimant’s submissions to overcome the respondent’s set-off are contained under
heading 21: Respondents Set-Off for Licensing Issues from paragraphs [22.1] through to
[22.5], supported by Lindsay Ashton’s statutory declaration from paragraphs [44] to [64].
1270.
The respondent’s submissions are contained under heading 9 Deductions made by
Respondent from paragraphs [456(a)], [457(a)], [458] and under heading 9.2 QBCC
License from paragraphs [488] through to [452] which was not supported by Mr Farrell’s
statutory declaration.
1271.
Before analysing the claimant’s submissions, I noted that the respondent’s extensive
submissions dealt with:
(i)
the operation of the Queensland Building and Construction Commission Act 1991 and
(ii)
made references to the claimant’s witnesses’ evidence;
(iii)
distinguishing Monadelphous and citing De Neefe Signs Pty Ltd v Build 1 (QLD) Pty
Ltd [2010] QSC 279, [31] (Fryberg J) in support of its submissions.
1272.
However, the respondent did not attach the letter C1 34 – 1190 – LTR (31 to 10.19)
which was referenced in the payment schedule. I call this the “licensing letter”.
Claimant’s submission
1273.
At paragraph [22.1] the claimant extracted the payment schedule’s offsetting claim of
$108,588.94 with the reason as:
“Absence of QBCC licence (13%), refer to the correspondence between the parties, in
relation to the QBCC Suspension of Construction Licence on notice: C134 – 1190 – LTR
(31.10.19)”.
1274.
At paragraph [22.2, the claimant submitted that the respondent had failed to provide
any further justification or explanation behind the imposition of the set off in the payment
schedule, and it repeated and relied upon in its earlier submissions regarding no new
reasons which it had advanced under heading 13 of its application.
1275.
As I have already stated under the liquidated damages arguments and earlier in the
decision, I had very carefully analysed the contending submissions raised by the parties
about new reasons and had decided that I needed to review all documents provided in the
adjudication before deciding whether or not a new reason was being advanced in the
adjudication response.
1276.
I had earlier decided that a payment schedule could reference documents as part of
its reasons for non-payment, and I have previously looked at all correspondence associated
with a particular issue before deciding whether or not new reasons are advanced in the
adjudication response.
1277.
In this case, neither party has provided me with the licensing letter, so I am obliged to
analyse the submissions based on the evidence before me.
1278.
The claimant challenged the payment schedule in not providing reasons for nonpayment, and in my view it is necessary to refer to the licensing letter to glean any reasons
contained in that letter to decide whether the submissions in the adjudication response are
new reasons.
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In paragraph [22.4] the claimant submitted that:
the correspondence did not support of the respondent’s offsetting claims whatsoever
and it made no mention of s42 of the Queensland Building and Construction
Commission Act 1991 (the “QBCC Act”), nor did it provide details to support any
alleged absence of the QBCC licence;
(ii)
the respondent had not established that a licence was required for the work carried
out by the claimant;
(iii)
the figure of 13 % applied by the respondent was arbitrary and only applied to the
valuation of the variations.
1280.
The claimant’s challenge to the payment schedule is sufficient in my view to shift the
onus to the respondent to demonstrate that the reasons in the payment schedule was
sufficient for its response submissions to be considered as properly made in support of the
payment schedule.
1281.
The respondent failed to provide any evidence of the licensing letter, nor did it in fact
address the claimant’s complaints about the lack of reasons, and it did not make any
submissions as to why I should otherwise consider its submissions.
1282.
I am obliged to deal with the dispute before me and address the merits of the reasons
for non-payment in the payment schedule. I find the only reasons are those in the payment
schedule itself, because the referenced licensing letter was not in evidence.
1283.
Without that letter I am unable to make a finding about the factual matrix within
which the parties were operating about this issue and I am left with the payment schedule
wording which stated:
(i)
Absence of QBCC licence (13%),
(ii)
refer to the correspondence between the parties, in relation to the QBCC Suspension of
Construction Licence on notice
(iii)
C134 – 1190 – LTR (31.10.19).
1284.
In my view, without the licensing letter, I cannot find sufficient stated reasons for
non-payment because a bare assertion regarding:
(i)
the absence of a QBCC licence without an explanation as to how that entitled the
respondent to make a deduction; and
(ii)
that the appropriate deduction was 13%,
are not sufficient stated reasons for non-payment.
1285.
As I have said previously, my duty is to decide not to inquire and I have done so on
the evidence before me in accordance with s88(2) of BIF which provides:
“In deciding an adjudication application, the adjudicator is to
consider the following matters only—
(a) the provisions of this chapter and, to the extent they are relevant, the
provisions of the Queensland Building and Construction Commission Act 1991,
part 4A;
(b) the provisions of the relevant construction contract;
(c) the payment claim to which the application relates, together with all
submissions, including relevant documents, that have been properly made by
the claimant in support of the claim;
(d) the payment schedule, if any, to which the application relates, together with
all submissions, including relevant documents, that have been properly made by
the respondent in support of the schedule;
(e) the results of any inspection carried out by the adjudicator of any matter to
which the claim relates.”
1286.
The respondent did not provide submissions that I was required to go beyond the
matters identified in s88(2) of BIF as a matter of jurisdiction, and given the constraints
imposed by s88(2) of BIF, and that I am obliged to decide and not inquire (Bezzina), I am
unable to consider these submissions.
1287.
Accordingly, as required by s82(4) of BIF, I must not have regard to the respondent’s
submissions that it is entitled to the set-off, because they are new reasons which are not
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properly made in support of the payment schedule and are therefore prohibited for the
reasons identified earlier in the decision.
1288.
Therefore, I find that the set-off for liquidated damages should be nil and that is
transferred to LM 1.
Summary of the calculations based on the findings of the merits of the payment claim
1289.
I have transferred all amounts and performed calculations in LM 1 regarding the
amounts to which the claimant is entitled as identified in the payment claim after
considering the submissions regarding those amounts in the application, and the
controverting submissions in the response.
1290.
As can be seen from LM 1 the total amount calculated is $3,081,027.
1291.
It will be apparent from these amounts, and from my earlier calculations and reasons
that I have accepted, in accordance with the respondent’s submission [68] about the
claimant claiming higher amounts in the application, compared to the payment claim, I
have rejected any higher amount than that claimed in the payment claim.
1292.
However, Lindsay Ashton’s statutory declaration identified over claimed or
erroneously claimed items that were no longer being pursued, and the respondent made
submissions about erroneous or over claimed amounts in the payment claim and
application to which I must have regard.
1293.
As I mentioned earlier, I would make that reconciliation in the decision, and I turn to
this heading.

XVIII.

Erroneous or over claimed reconciliation
1294.
Lindsay Ashton tabulated these over claimed or erroneously claimed items in
paragraphs [36] through to [38] relating to 3 claim items as follows:
(i)
Contract sum - 34-line items were identified totalling $640,088.29;
(ii)
Variations - variations 16, 24, 32, and 33 amounting to $133,349.33;
(iii)
Delay Costs - inclement weather delay 3 amounting to $24,686.07.
1295.
I call these the “error’s in claimant’s calculations,” and they amounted to a total of
$798,123.69.
1296.
I have already made comment about witnesses making submissions in their statutory
declarations, and in this case the application did not deal these amounts or state that
errors had been made.
1297.
Nevertheless, I am satisfied that Lindsay Ashton as commercial manager who signed
the statutory declaration on 12 February 2020, which was the date the application was filed
in the adjudication registry had the requisite knowledge of the claimant’s claim because
he/she submitted the payment claim and performed these calculations prior to the
application being lodged.
1298.
I infer that the adjudication application could not be amended in the timeframe after
the signing of the statutory declaration, such that the submissions contained within that
statutory declaration regarding the error’s in claimant’s calculations are also submissions of
the claimant. The statutory declaration formed part of the application, and I note that Mr
Campbell also referred to Lindsay Ashton performing a reconciliation.
1299.
Therefore amounts will have to be reconciled in the calculation of the adjudicated
amount, but at the same time it is also appropriate to consider the respondent’s overall
objections to quantum identified under heading 2 in the adjudication response from
paragraphs [51] through to [63]. In these submissions the respondent submitted that the
sum of the erroneous or over claimed amounts should reduce the adjudicated amount by
$926,723.43 (excluding GST).
1300.
I will need to analyse the respective submissions of the parties to perform the
reconciliation.
1301.
Insofar as the error’s in claimant’s calculations, at paragraph [55] of the respondent’s
submissions, it stated that the over claimed amounts would reduce the claim by
$1,241,018.53 excluding GST made up of over claimed amounts of:
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(i)

$640,088.29 (excluding GST) for work completed in respect of the original contract
sum, which is the amount I find is identified in paragraph [36] of Lindsay Ashton’s
statutory declaration, and I accept this amount has been over claimed; and
(ii)
$576,244.17 (excluding GST) for variations. In paragraph [37] Lindsay Ashton states
this amount is $133,349.33, so there will be a need to further explore the respondent’s
submissions about the difference; and
(iii)
$24,686.07 (excluding GST) for EOT claim number 3, which is the amount I find
identified in paragraph [38] of Lindsay Ashton’s statutory declaration, and I accept
this amount has been erroneously claimed.
1302.
At paragraph [56] of the response, the respondent said that Mr Farrell had identified
a calculation error in paragraph 15.1 of the claimant’s adjudication application which
totalled the amount as $5,028,840.20 excluding GST. The respondent referred to paragraph
[167] of Mr Farrell’s statutory declaration, but I find that this is an objection to additional
design support costs of $128,599.74, about which the claimant had not provided any details
as to how the amount was calculated.
1303.
The respondent submitted that the actual total should be $4,900,240.46 excluding
GST, which showed an error of $128,599.74 excluding GST.
1304.
I checked that calculation and I agree that there is an error in the calculation of that
amount, and I commented on that issue earlier in the decision. However, given that I have
valued each claim item independently, I do not consider that I need to take this error into
consideration, because whether or not it was overcharged, the actual adjudication amount
calculated by me does not require the making of a further deduction for this alleged
overcharged amount.
1305.
Accordingly, it appears that the claimant admits there is an erroneous or over claimed
amount of $798,123.69 which I find should be deducted from LM 1.
1306.
Under heading 2.2 of the response relating to “Amounts over claimed by the
claimant” the respondent provided further submissions [60] about further variations
(numbers 23, 29, 34, 35, 37, 38, 39, 40, 41, and 51) that had been over claimed by the
claimant ostensibly identified by Mr Farrell, totalling $442,894.84 that had been previously
certified in payment certificate number 22.
1307.
I am unable to find any evidence from Mr Farrell in relation to these over claimed
variations, and the response does not refer to any paragraph of his statutory declaration
confirming these over claimed amounts.
1308.
The response went on to say at paragraph [61], that each of the above claims had been
certified by the respondent as nil, such that the respondent assumed that the claimant no
longer possessed an entitlement to those claims.
1309.
Despite not having any evidence from Mr Farrell, based on the submissions I
reviewed the payment claim and payment schedule and note that the variations identified
in paragraph [60] had been claimed in the payment claim, and the payment schedule had
identified those amounts as nil.
1310.
Nevertheless, I have not found anywhere in the adjudication application that these
variation numbers 23, 29, 34, 35, 37, 38, 39, 40, 41, and 51 had been claimed, so it is not
appropriate to make a deduction from the amount calculated by me in LM 1.
1311.
Accordingly, there are no further deductions required such that I will deduct the
amount of $798,123.69 from the LM 1 amount of $3,081,027 which results in an amount of
$2,282,903.31 excluding GST as being the value of the work for this payment claim.
1312.
I take that amount forward to the next heading “The amount of the progress
payment”.

XIX.

The amount of the progress payment
1313.
I have transferred each claim item to the spreadsheet annexed as “LM1” and I totalled
the respective amounts there, resulting in $3,081,027.
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1314.
From that amount I took the amount of $798,123.69 which the claimant admitted
were overpaid by way of reconciliation.
1315.
This resulted in a figure of $2,282,903.31 excluding GST for the value of work.
1316.
I have identified that the figures were calculated excluding GST. I note that the
payment claim made a claim for GST after the calculations had been performed within it,
so I must add this to the value of work to determine the adjudicated amount.
1317.
Accordingly, I find the adjudicated amount is $2,511,193.64 including GST.

XX.

Due date for payment
1318.
The claimant provided submissions and paragraphs [23.1] through to [23.4] that the
due date for payment was 13 January 2020 based on the following submissions:
(i)
s73 (1) of BIF provides that a progress payment becomes due and payable:
1. if the contract provides for the matter – on the day on which the payment
becomes payable under the contract; or
2. if the contract does not provide for the matter, on the day that is 10 business
days after the day a payment claim for the progress payment is made under
part 3.
1319.
At paragraph [23.2] the claimant referred to clause 37.3 of the contract which
provided that the respondent was to make payment within:
(i)
5 business days after receipt of two certificates identified in clause 37.3 (a) and (b) of
the contract; or
(ii)
within 15 days after the superintendent receives the progress claim.
1320.
The respondent submitted that the clause 37.3 (b) certificate had not been issued by
the respondent such that the due date for payment was 15 business days after the
superintendent received the payment claim which was then calculated as 13 January 2020.
1321.
There were no controverting submissions from the respondent on this point and I am
therefore satisfied that the due date for payment of this payment claim was 13 January
2020.

XXI.

Rate of interest
1322.
The claimant, at paragraph [23.5] through to [23.8] submitted that the interest
payable was 7.5% by reference to:
(i)
s73 (2) of BIF which provides that interest became payable on the greater of the
following rates:
1. the rate stated in the contract;
2. the rate prescribed under the Civil Proceedings Act 2011, s59 (3) for a money
order debt;
(ii)
item 35 of the Annexure part A to the contract prescribed a rate of “2% above the
Commonwealth bond three-year indicator rate which is ruling at the time when
payment first becomes overdue”;
(iii)
the current Commonwealth bond three-year indicator rate is 5.5% and therefore the
rate under the contract was 7.5%
(iv)
the rate prescribed under the Civil Proceedings Act 2011 was 6.75% by reference to the
Practice Direction Number 7 of 2013 which was made under section 59(3),
such that the interest payable was 7.5% because it is the greater rate.
1323.
There were no controverting submissions from the respondent, and I am satisfied
therefore that in accordance with s73(1)(a) of BIF that the rate of interest is 7.5 %
payable on the adjudication amount.

XXII.

Adjudicator’s fees
1324.
The default provision contained in s95(4) of BIF makes the parties liable for the
adjudicator’s fees is in equal proportions, unless I decide otherwise.
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1325.
The claimant succeeded in being awarded nearly 40% of its payment claim, in which
it conceded at the outset that it had erroneously or over claimed by 13% which resulted in
it receiving approximately 50% of its claim.
1326.
A significant amount of time was spent dealing with the claimant’s no new reasons
objection at a threshold stage regarding the payment schedule. Whilst it was not possible
to finally decide that objection until I had read all of the documents in the adjudication to
understand the facts about the dispute between the parties, this objection was justified in
relation to a number of the claims where I found new reasons.
1327.
The respondent raised valid objections in its response which reduced the payment
claim amount by approximately 50%.
1328.
In deciding the apportionment of fees, I must take into account s96(2) of BIF which
provides
“In making the decision, the adjudicator—
(a) must consider the conduct of the claimant and respondent; and
(b) may consider any of the following matters—
(i) the relative success of the claimant or respondent in the adjudication;
(ii) whether the claimant or respondent commenced or participated in the
adjudication for an improper purpose;
(iii) whether the claimant or respondent commenced or participated in the
adjudication without reasonable prospects of success;
(iv) the reasons given by the respondent for not making the progress payment
the subject of the adjudication application;
(v) whether an adjudication application is withdrawn;
(vi) the services provided by the adjudicator in adjudicating the adjudication
application, including the amount of time taken to consider discrete aspects of
the amount claimed;
(vii) another matter the adjudicator considers relevant in making the decision.
1329.
I have considered the conduct of the parties and found that they were equally diligent
in putting forward their positions. In some circumstances, either the claimant or
respondent appeared to not really engage with an aspect of their position, but I found that
applied equally to the parties.
1330.
Neither party participated in the adjudication for an improper purpose, or without
reasonable prospects of success.
1331.
A significant amount of time was spent in the analysis of the engineering and
technical issues associated with the alleged defects which ultimately favoured the claimant.
The importance to the respondent of the leaks in a bioreactor and membrane tank causing
it to require the superintendent to suspend work was initially justified, however, I found
the suspension was unreasonably prolonged.
1332.
Whilst there were some occasions when the respondent advanced new reasons for
non-payment in the response which were not in the payment schedule, its submissions
that payment schedules could be fairly cryptic were arguable, and it probably requires
clarity from the legislature or a Court about what is meant by the word state in the
providing reasons in the payment schedule.
1333.
Equally, variation claim number 58 and the delay damages for the principal’s scope
change were not successful, and this lack of success was largely due to the claimant not
properly advancing its claims. In addition, the adjudication application claimed amounts
sometimes far in excess of the payment claim amount
1334.
On balance, particularly having regard to the result, I see no need to exercise my
discretion to alter the default position that each party share 50% in my fees.
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ATTACHMENT LM1

#

Claim Type

1

WUC (the 44-line
items)

2

QUU sodium
hydroxide dosing
negative variation

Nil but
$261,360
(-$261,360.00 in
payment
schedule)

3

Variation # 36

$36,221.90

$32,871

4

Variation # 58

$485,197.84

$0

5

Suspension costs
(additional)
PM & supervision

$2,226,054.96

$1,483,344.99

$256,985.20

$224,862.05

7

Site rental &
running
Civil work @day
rates instead of
lump sum

$408,429.03

$267,300.03

8

Design support

$128,599.74

$119,185.36

9

Site Contractors

$109,583.44

$79,897.19

10

Membrane storage
and fluid change

$66,050.00

$45,000

6

Chris Lenz

Claimed
Amount
$835,299.53

Adjudicated
amount
N/A
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Brief Reasons
Payment schedule
agreed with this
amount
Respondent did
not demonstrate
its entitlement for
the negative
variation
Payment schedule
statement that the
assessment was
pending is not a
valid reason.
The claimant
demonstrated the
extra costs
Claimant did not
demonstrate its
onus

HB quantum
report accurate
with revised start
of delay to 23
January 2019
Using $747.05
average per day
Claimant
demonstrated the
extra costs
incurred
Claimant
demonstrated the
extra costs
incurred
Claimant
demonstrated the
extra costs
incurred with
some support from
HB
Claimant
demonstrated the
extra costs
incurred with
some support from
HB
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11

Repair method trial

$5,247.21

$5247.21

12

HKA assistance

$111,715.80

$0

13

Bonacci

$6,387.50

$6,387.50

14

$666,365.84

$555,571.59

$132,042.00

$0

Claimant failed to
demonstrate
entitlement

16

Corporate
overheads
Delay damages for
principal’s scope
change
TOTAL
Respondent’s set
off
LD’s

N/A

$0

17

QBCC licence

N/A

$0

Respondent did
not provide
sufficient reasons
in payment
schedule
Respondent did
not provide
sufficient reasons
in payment
schedule

15

TOTAL
OFFSETTING
CLAIMS

$0

TOTAL

Chris Lenz

$3,081,027
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Claimant
demonstrated the
extra costs
incurred with
some support from
HB
Claimant’s costs
already included
under item 5
above
Claimant
demonstrated the
extra costs
incurred with
some support from
HB
$666,365.84
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