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A. DECISION
I have decided under the Building and Construction Industry Payments Act 2004 ("BCIPA”), and in
respect of the claimant's payment claim, that:
•

the amount of a progress payment be made by the respondent to the claimant is the
adjudicated amount,
• the date upon which the payment claim is due,
• the rate of interest at the rate of interest, and
• the parties are liable to pay the adjudication fees in the proportions,
as shown on the first page of this decision.

B. REASONS
I.
1.

2.
3.

4.

5.
6.
7.

8.
9.
10.

Background
AECOM Australia Pty Ltd (referred to in this adjudication as the “claimant”) was engaged by the
Carmichael Rail Network Pty Ltd (referred to in this adjudication as the “respondent”), to carry
out engineering design services relating to the Carmichael Coal Mine and Rail Project involving
the:
1.
development of the Carmichael Coal Mine; and
2.
development of the Carmichael Rail Network,
constituting the “work”.
The parties entered into a contract dated 30 June 2017 for the work (the “contract”).
The work was for a high-profile project that has attracted controversy and has had several
setbacks. Insofar as the work was concerned, the claimant argued that there were difficulties
with:
1.
The respondent being unable to provide the claimant with access to properties,
as agreed;
2.
Expected government relaxations that did not materialise;
3.
Resumptions of the rail corridor by the Coordinator-General came but with
unexpected conditions;
4.
Anticipated funding by way of a loan from the Federal Government’s Northern
Australia Infrastructure Facility not taking place.
The claimant argued that these difficulties resulted in:
1.
Delays to the claimant’s work;
2.
Variations to the claimant’s agreed services;
3.
Deletion of the claimant’s further geotechnical services;
4.
A substantial change to the respondent’s project delivery strategy, resulting in
5.
Suspension of the claimant’s services on 9 April 2018.
On 29 May 2018 the claimant submitted its payment claim for $20,584,082.42 including GST to
the respondent.
On 12 June 2018 the respondent provided the claimant its payment schedule in which it proposed
to make a payment of $324,650 including GST.
The payment schedule essentially:
1.
claimed significant deductions from work previously overpaid;
2.
revalued some work;
3.
refuted 4 of the 6 variation claims;
4.
claimed liquidated damages; and
5.
sought to recover its advance payments.
In response, the claimant lodged its adjudication application on 26 June 2018 for $20,584,082.42
including GST.
I was appointed as the adjudicator by the QBCC and accepted the appointment on 2 July 2018.
On 3 July 2018, the respondent through my agent, requested an extension of time under s24A(5)
0f BCIPA to provide its adjudication response because of:
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11.
12.
13.

14.

15.
16.
17.
18.

II.

13 December 2018

1.
The quantum of the claim and the volume of material in the application;
2.
New information provided to substantiate the claims;
3.
The complexity of the claims; and
4.
New or amended factual bases raised by the claimant for advancing its claims.
Having considered these submissions, on 4 July 2018, through my agent I granted the respondent
15 days extension of time to provide its response.
On 10 August 2018, the respondent delivered its adjudication response to my agent and to the
claimant.
On 17 August 2018, the claimant through my agent, requested an extra 15 days under ss24B(3)
and (4) of BCIPA until 24 September 2018 to provide a reply because of:
1.
The volume of material provided in the response;
2.
The respondent had raised technical and complex issues for the first time; such
that
3.
Natural justice required it the full 15 days to consider this material and the new
reasons raised.
On 20 August 2018, through my agent I granted the claimant 15 days extension of time but
requested further submissions from both parties regarding the identified extended date of 24
September 2018.
Both parties provided submissions confirming the extended date of 24 September 2018 for the
claimant’s reply, and I made this the reply date.
On 5 September 2018, through my agent I requested an extension of time until 5 November 2018
to make the decision, which was granted by both parties.
On 24 September 2014, I received the claimant’s reply.
On 2 October 2018, through my agent, I requested an extension of time until 3 December 2018,
and on 3 October 2018 both parties consented to this extension, and then later to a further
extension until 10 December 2018.

Material provided in the adjudication
19. I received 10 lever arch folders in the adjudication application, which were divided into 17
parts as follows:
1.
Part A including the adjudication application, an overview of the submissions, a
glossary and index, some maps, news articles, land notification registers, a
comparative programme, and a har drive containing the entire adjudication
application materials;
2.
Part B - Payment claim and Payment Schedule including Claims 1 to 6 and the
respondent’s correspondence in response;
3.
Part C - Agreements and Contract Documents including the Detailed Design
Contract and 15 Schedules;
4.
Part D – Statutory Declarations of:
(i) Gary Jones (“SDGJ1”);
(ii) Craig Jacobs (“SDCJ1”);
(iii) Joe Gigante (“SDJG”);
(iv) Chris Mitchell (“SDCM”);
(v) Katrina Roper (“SDKR”);
5.
Part E SP1 -SP4 Works including submissions and response supporting evidence;
6.
Part F – SP5 Works including submissions and supporting evidence;
7.
Part G – SI 0004 Survey Fencing with submissions;
8.
Part H – Claim 1 – Additional Work 3/8/17 to 16/10/17 including submissions and
supporting evidence;
9.
Part I – Claim 2 – Additional Work 16/10/17 to 22/10/17 including submissions and
supporting evidence;
10.
Part J – Claim 3 – Additional Work caused by Coordinator-General Taking of
Land Notice including submissions and supporting evidence;
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Part K – Claim 4 – Additional Work as Principal Contractor including
submissions and supporting evidence;
12.
Part L – Claim 5 – Additional Detailed Design Work including submissions and
supporting evidence;
13.
Part M – Claim 6 – Additional Work directed during Suspension Period including
submissions and supporting evidence;
14.
Part N – Entitlement to Retain Advance Payment with submissions;
15.
Part O – Accommodation and Fuel Back Charges including submissions and
supporting evidence;
16.
Part P – Summary and Decision submissions;
17.
Part Q – Authorities attaching 18 cases;
20. I received 9 lever arch folders in the adjudication response which were divided into 6 Tabs
comprising:
1.
Tab A – providing the submissions;
2.
Tab B – Lay Evidence in Statutory Declarations of;
(i) Paul Brown (“SDPB”);
(ii) Senthil Jayaprakash (“SDSJ”);
(iii) Rupen Shah (“SDRS”);
(iv) Ross Pocock (“SDRP”);
3.
Tab C – Expert Reports of:
(i) GHD – First report;
(ii) Calibre Professional Services;
(iii) SJA Construction Services;
(iv) GHD – Second Report;
4.
Tab D – Authorities attaching 25 cases and one text extract;
5.
Tab E – Legislation including the BCIPA, the Civil Proceedings Act, and Work,
Health and Safety Act and Regulations;
6.
Tab F – Other - providing the Adjudicator’s working copy of the contract with
Schedules 1 to 3.
7.
A USB stick containing electronic copies of the adjudication response.
21. I received 4 lever arch folders in the claimant’s reply comprising:
1.
Part A –Reply submissions, index, usb containing entire reply;
2.
Part B – Statutory declarations of:
(i) Gary Jones (“SDGJ2”);
(ii) Christopher Huddy (“SDCH”);
(iii) Craig Jacobs (“SDCJ2”);
(iv) David Taylor (“SDDT”);
(v) Antonia Danielli (“SDAD”);
(vi) Wesley Bailey (“SDWB”);
(vii)
Geoffrey Charlesworth (“SDGC”);
(viii)
Sudarshana Muvhukuntia (“SDSM”);
(ix) Thomas Madsen (“SDTM”);
(x) Christopher Paterson (“SDCP”);
(xi) Maneesh Gupta (“SDMG”);
(xii)
Paul Stoves (“SDPS”);
(xiii)
Cherry Fulmer (“SDCF”);
(xiv)
Andrew Lees (“SDAL”);
(xv)
Katrina Roper (“SDKR”);
3.
Part B - expert report of Stuart Harold (FTI Consulting Construction Solutions);
4.
Part C – SP2Works – Geotechnical Investigations Submissions;
5.
Part D – SP3 Works – Detailed Design Submissions and Bundle of Documents;
6.
Part E – SP5 Works – Vertical Alignment Optimisation Submissions, Bundle of
documents regarding Calibre’s employees and Calibre’s involvement;
7.
Part F – SI 0004 – Survey Fencing Submissions;
Chris Lenz
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14.
15.
16.
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III.
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Part G – Claim 1 – Additional Services (3 August 2017 to 16 October 2017)
Submissions and Bundle of Documents regarding Access Events Two, 7 and 11;
Part H – Claim 2 – Additional Services (16 October 2017 to 22 October 2017)
Submissions;
Part I – Claim 3 – Additional Services (24 October 2017 to 22 December 2017)
Submissions;
Part J – Claim 4 – Additional Services as Principal Contractor Submissions;
Part K – Claim 5 – Additional Detailed Design Services Submissions and
annotated versions of certain paragraphs of Brown Declaration;
Part L – Claim 6 – Additional Services directed during Suspension Period
submissions;
Part M – Entitlement to Retain Advance Payment Submissions and financial
statements of the claimant;
Part N – Liquidated Damages Submissions together with correspondence;
Part O – Summary and Decision;
Part P – Authorities.

Right to a progress payment – threshold jurisdiction submissions

22. In section 7 of its submissions, the claimant demonstrated by means of a reference to Tab 6 in
Part A, that it had complied in all relevant respects with the provisions of BCIPA, to entitle me to
adjudicate the matter.
23. These submissions covered ss 3, 4, 9, 10, 12, 17, and 21 of BCIPA.
24. In section 4 of its response submissions, the respondent conceded that:
1.
The contract was a construction contract under BCIPA;
2.
The terms of the contract contained works defined as the Services which were to
be performed in Separable Portions 1 to 5;
3.
The contract provided for the contract price;
4.
The claimant was entitled to a progress payment from each reference date, and
that the claimant had an entitlement to serve a payment claim on the respondent;
5.
A reference date existed under the contract and the claimant was entitled to make
the payment claim;
6.
The payment claim was valid and was served on the respondent on 29 May 20181;
7.
The application was made within time.
25. However, the respondent disputed the claimant’s assertions that clauses 32.2 to 32.4 of the
contract were void under s99 of BCIPA and provided its submissions regarding the due date for
payment.
26. I will turn to these submissions in due course, but suffice is it to say that I accept that there is no
dispute that I am entitled to commence to adjudicate the matter, because there is:
1.
a reference date;
2.
a construction contract;
3.
entitlement to a progress payment;
4.
because the claimant had undertaken to:
(i) carry out construction work; or
(ii) supply related goods and services under the contract.
27. Whilst threshold jurisdictional concessions have been made by the respondent, I have
nonetheless referred to the payment claim, payment schedule, adjudication application,
adjudication response, and claimant’s reply to ensure that I find that they are valid and to
identify issues that emerge from them.
28. This listing occurs after consideration of another jurisdictional issue raised by the respondent.

1

However, at paragraph 4.4.3 of the response, the respondent disputed the claimant’s entitlement to payment
in respect of the matters referred to in the application.
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Another jurisdictional issue

29. The respondent submitted that I could be led into jurisdictional error if I decided the claimant’s
overall contractual entitlement which it said the claimant had requested that I decide on that
basis2.
30. The respondent argued that the claimant’s inclusion in the application of the unpaid February
2018 and March 2018 claims amounting to:
1.
$836,801.00; and
2.
$1,905,996.00 (totalling $2,742,797.00) (the “unpaid invoices”),
could not be considered by me.
31. The unpaid invoices amount did not form part of the payment claim but emerged in the payment
schedule. The respondent conceded in the adjudication response that the unpaid invoices had
not been paid.
32. However, the respondent submitted that my task was confined to determining the entitlement to
a progress payment under the payment claim, and the invoice amounts were not included in the
payment claim.
33. This was important because it amounted to over 10% of the amount claimed by the claimant, so I
had to wait for the claimant’s reply provided on 24 September 2018 before finally deciding this
issue.
34. After the reply came in on 24 September 2018, this issue was discussed under the Heading XII
Respondent’s objection about the overall contractual entitlement approach including unpaid
invoices.
35. Whilst waiting for this reply, I referred to the key documents in the adjudication.

V.

Payment Claim

36. I find that it is common ground that the payment claim was delivered on 29 May 20183.
37. The respondent conceded that the payment claim was valid4 (although it raised objections about
the content, which is discussed below). Even apart from this qualified concession, I am satisfied
that the payment claim complied with s17(2) of BCIPA because it identified the work done,
identified an amount, and was endorsed under BCIPA.
38. A copy of the payment claim was provided in Part B, Tabs 1 to 19 of the application5.
39. The respondent also provided the payment claim in PB-08 of SDPB of the response6.
40. One issue raised by the respondent was that the payment claim did not contain the unpaid
invoices, such that I was unable to decide on the claimant’s overall contractual entitlement7.
41. I examined the payment claim in Tabs 1 through to 19 and could find no references to the unpaid
invoices.
42. However, Appendix 15 of the payment claim which summarised the progress payment claim,
listed the various claims, totalled the claims to date and subtracted the previous payments, to
calculate the amount payable to the claimant.
43. Whilst this suggested a claim for an overall contractual entitlement about which the respondent
took issue, I waited for the reply to fully consider this important jurisdictional issue.
44. Some of the respondent’s early objections to the payment claim included:
1.
disputing the claimant’s entitlement to retain the bulk of the advance payment8;
2.
the claimant ignoring the terms of the contract regarding measurement, timing
for payment, circumstances entitling it to additional payment or extensions of
time, the requirements of the claimant to notify its claims within time periods
and the respondent’s entitlement to recover the value of the payment9;
2

Paragraph 1.3 of the response
Paragraph 1.2 of the application and Not denied in paragraph 1.2 of the response
4
Paragraph 4.4.3 of the response
5
Paragraph 1.7 of the application
6
Paragraph 4.4.1 of the response
7
Paragraph 1.3.7 of the response and Heading 27, particularly paragraphs 27.2.5 to 27.3.1 of the response.
8
Paragraph 2.2.3 of the response
9
Paragraph 2.2.5 of the response
3
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the paucity of references to the terms of the contract and the failure to
meaningfully identify particular work for which the payment was claimed, or the
manner in which it claimed its entitlement by reference to the requirements of
the contract10;
4.
a range of claims, some of which were made for the first time, and others on an
entirely new basis, which were designed to maximise the amounts to be extracted
from the respondent, irrespective of whether the work had been performed11;
5.
the claimant’s attempt to retrospectively “fit” events that transpired during the
contract as well as the cost it claimed to have incurred, without there being a
liability for the respondent to pay these amounts12;
6.
claims that were overlapping13;
7.
claims that were submitted in May 2018 when the services under the contract
were originally anticipated to have been completed, in circumstances where the
claimant was responsible for non-performance14.
45. Apart from the respondent’s overall contractual entitlement objection which I have decided
before considering each claim, I decided to deal with the early objections, on a claim by claim
basis. In my view it was not possible to deal with them at an early stage, as this would have been
a consideration of the issues in the abstract, without reference to the facts.

VI.

Payment Schedule

46. It is common ground that the payment schedule was delivered on 12 June 201815, and I make this
finding.
47. Copies of the payment schedule was provided in Tabs 20 through to 35 in Part B of the
application16, and in the response in Annexure PB-46 to SDPB17.
48. I reviewed the payment schedule when the claimant requested additional time to provide a reply,
because it submitted that the response contained additional reasons beyond those identified in
the payment schedule.
49. I was satisfied that the payment schedule complied with s18 of BCIPA because it identified the
payment claim, stated the amount the respondent proposed to pay, and provided its reasons for
withholding payment.
50. The payment schedule18 adopted a different approach to valuation by not accepting the overall
contractual entitlement approach of the total work done to date. In respect of the “Agreed
Contract Price Items,” it made deductions from what had previously been claimed but did not
identify that claimed amount.
51. However, in its progress payment certificate19, it referred to Commitment and Previous Payments
and listed a deduction or addition to the Previous Payments amount, based on its assessment of
the percentage of contractual entitlement. This appeared to me to an overall contractual
entitlement approach.
52. These deductions or omissions in the payment certificate correlated with those listed in the
payment schedule, and I decided to read those documents together when considering the
respondent’s valuation for each claim.
53. In the attachment LM1 to this decision, I introduced a payment certificate column so that it was
easy to understand the basis of the payment schedule amounts because they identified the total
claimed to date figures.
10

Paragraph 2.2.7 of the response
Paragraph 2.2.8 of the response
12
Paragraph 2.2.9 of the response
13
Paragraph 2.2.10 of the response
14
Paragraph 2.2.11 of the response
15
Paragraph 1.8 of the application and 1.5.1 of the response
16
Paragraph 1.9 of the application
17
Paragraph 1.5.3 of the response
18
Payment Notice dated 12 June 2018 found at Tab B18 of the application and PB-60 of SDPB
19
Attachment 1 AECOM-PPC15 AprMay2018 18 – 12 June18.pdf found at Tab B18 of the application and PB-60 of
SDPB
11
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Adjudication application

54. The claimant lodged its application with the QBCC on 26 June 2018, as this was the date of the
QBCC date stamp of the application provided to me by the QBCC.
55. I find that this is on the 10th business day after receipt of the payment schedule and is therefore
within the time prescribed under s21(3)(c)(i) of BCIPA.

VIII.

Adjudication response

56. The adjudication response was delivered to my agent on 10 August 2018, which was on the
extended date granted to the respondent to do so, thereby satisfying s24A(7) of BCIPA.

IX.

Claimant’s reply

57. On 17 August 2018, the claimant identified that there were additional reasons in the response, for
which it claimed an entitlement to reply; which is allowed under s24B(2) of BCIPA.
58. The claimant also requested additional time to provide a reply, which was granted by me in
accordance with s24B(3), after consideration of the merits of the application.
59. It did so within the time required under s24B(4), and a reply was provided on 24 September 2018.
60. Given that all the time limits for this adjudication were satisfied, and I was satisfied as to my
jurisdiction, I therefore proceeded with the adjudication.

X.

The contract

61. I have already been satisfied that the contract is a construction contract under BCIPA. A copy of
the contract was provided in the application in Part C20, and at Annexure PB-03 of SDPB21.
62. I was very grateful for a spiral bound copy of the terms of the contract, and Schedules 1 to 3
provided by the respondent in Part F22.
63. In particular, I find that it is a contract for related goods and services under s11(1)(b) of BCIPA
because it involved design, engineering and soil testing services relating to construction work.
64. In these reasons, the contractual basis of each claim was considered by reference to the contract,
to evaluate the claimant’s merits under BCIPA.

XI.

The merits of the claimant’s claim under BCIPA

65. I am obliged by section 26(2) of BCIPA to only have regard to:
(i) the provisions of BCIPA, and where relevant the provisions of part 4A of the
Queensland Building and Construction Commission Act;
(ii) the provisions of the construction contract;
(iii) the payment claim, together with all submissions, including relevant documentation
properly made by the claimant in support of the claim;
(iv) the payment schedule, together with all submissions including relevant
documentation properly made by the respondent in support of the schedule; and
(v) the results of any inspection carried out by me.
66. No inspection was carried out.
67. Whilst it is not expressly provided in s26(2) of BCIPA, I am satisfied that I am obliged to have
regard to the claimant’s reply submissions as well.
68. I note the respondent criticised the claimant’s approach in its submissions that there is TOTAL
TO Date presumption of entitlement for payment.23
69. In paragraph 5.1.4 of the response, the respondent emphasised that I must have regard to the
contract and give effect to its terms and consider them based on the material provided, whether
the claimant had established an entitlement to payment under the contract.

20

Paragraph 2.2(c) of the application
Paragraph 3.1.2 of the response
22
Paragraph 3.1.2 of the response and Volume 9 of 9 in Part F
23
Paragraphs 5.1.1 through to 5.1.4 of the response
21
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70. It cited Pacific General Securities Ltd v Soliman and Sons Pty Ltd from New South Wales24 and in
Queensland, 2 McNab cases and Northbuild Construction Sunshine Coast Pty Ltd v Beyfield Pty
Ltd (“Northbuild”) in support of that approach25. I have included some of these extracts in this
decision because I have used the principles identified in them in the decision-making process.
71. It added useful submissions regarding the case of Richard Crookes Constructions Pty Ltd v CES
Projects (Aust) Pty Ltd (No 2),26 a 2016 NSW case, in which McDougall J referred approvingly to
the decision of Vickery J in the Victorian case of SSC Plenty Road Pty Ltd v Construction
Engineering (Aust) Pty Ltd where His Honour is reported at [101] to state27 a systematic approach
to be taken by adjudicators (which I call the Vickery list):
“(j) The adjudicator must proceed to make the critical findings by:
(i) fairly assessing and weighing the whole of the evidence which is relevant to
each issue arising for determination at the adjudication;
(ii) drawing any necessary inferences from the evidence, or from the absence of any
controverting material provided by the respondent, including an inference that
if there is no controverting material, no credible challenge can be made to the
value of the claim advanced by the claimant. Such an inference may be
considered in the context of the evidence as a whole;
(iii) arriving at a rational conclusion founded upon the evidence;
(iv) in so doing, is not called upon to act as an expert;
(v) is not entitled to impose an onus on either party to establish a sufficient basis
for payment or a sufficient basis for withholding payment.”
72. I did not find that the claimant had made its submissions with a presumption of entitlement for
payment. It pointed out how the objects of BCIPA are achieved in its application28 and cited
Spankie, a Court of Appeal decision, in support of entitlement to a progress claim.
73. I appreciate that the claimant submitted that the BCIPA system embodied a “pay now, argue
later” system, citing the Queensland cases of Bloomer and Bezzina to support Palmer J’s
statement about the NSW equivalent29.
74. However, even if the claimant presumed that BCIPA is a pay now, argue later system, it provided
extensive submissions in the payment claim and the application to demonstrate its entitlement.
75. Whether these submissions are enough to demonstrate entitlement, is of course what I must
decide. Each of the claimant’s claims were evaluated consistently having regard to the principles
to be followed by adjudicators outlined in the Supreme Court decisions identified above.
76. A very useful overall touchstone because of its profound simplicity, is the statement of McMurdo
J in Northbuild, at paragraph [29]30 which provided that:
“To determine an application, an adjudicator must identify the relevant terms of the
contract upon which the claim is made and then apply the facts as he or she finds them
to be, to those terms upon their proper interpretation.”
77. I have used McMurdo J’s approach because it neatly encapsulates the adjudicator’s duty; but
remained mindful of the Vickery list, which assisted where the complexity of an issue required
necessary closer scrutiny and balancing of evidence.
78. Before considering the individual claims, I needed to deal with the respondent’s unpaid invoice
objections, because they are important, and govern how I should approach valuation of the
claims.
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Respondent’s objection about the overall contractual entitlement approach including
unpaid invoices

79. Whilst conceding the claimant’s entitlement to claim, the respondent provided objections
throughout the response to the overall contractual entitlement approach it said was adopted by
the claimant31.
80. It submitted that if I determined the claimant’s overall contractual entitlement, I would be
exceeding my jurisdiction32.
81. No supporting authority was provided by the respondent to this important jurisdictional point.
It is an issue that requires resolution before considering the merits of each claim, because it suits
neither party if an adjudicator proceeds without jurisdiction.
82. The payment schedule had not complained about the format of the payment claim, and in fact,
the progress payment certificate which was Attachment 1 attached to the payment schedule33
adopted the same approach of having an Amount under the TOTAL TO DATE column from
which the previous payments were deducted.
83. In this certificate the amount payable was -$3,175,468.49.
84. I have already found that the payment claim made no reference to the unpaid invoices, which
only emerged in the payment schedule. Accordingly, after the application referred to the unpaid
invoices, the respondent then took objection in the response.
85. The issue is whether the respondent’s overall contractual entitlement founded on the unpaid
invoices, which first emerged in the response, is a new reason.
86. s24B(1) of BCIPA allowed the claimant to provide a reply to new reasons, and I granted the
claimant’s request for an extended time to reply because there were reasons for non- payment in
the response, which had not been identified in the payment schedule.
87. The claimant’s reply provided submissions as to what constituted New Reasons34 and they have
been helpful in resolving whether the respondent’s overall contractual entitlement founded on
the unpaid invoices, is a new reason.
88. S24B(1) expressly provides:
“24B Reply to new reasons for withholding payment
(1)This section applies if, under section 24(5), the respondent includes in an
adjudication response reasons for withholding payment that were not included in
the payment schedule when served on the claimant (the new reasons).”
89. I have found that the objection surrounding claims for the unpaid invoices emerged for the first
time in the response, so that it could prima facie be a new reason, if one took a wide view to
interpret the legislation.
90. The claimant submitted that this is the proper approach35 because it best achieves BCIPA’s
purposes, which s14A(1) of the Acts Interpretation Act 1954 (“AIA”) states is the proper approach.
I accept this submission.
91. The claimant added that s14B(1)(c) of the AIA allows recourse to extrinsic materials to confirm
the interpretation conveyed by the ordinary meaning36.
14B Use of extrinsic material in interpretation
(1) Subject to subsection (2), in the interpretation of a provision of an Act,
consideration may be given to extrinsic material capable of assisting in the
interpretation—
(a)…; or
(c)in any other case—to confirm the interpretation conveyed by the ordinary
meaning of the provision.
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92. I accept this submission because the ordinary meaning of s24B(1) of BCIPA connoted that a
reason not included in the payment schedule is a new reason, so it was permissible to have
recourse to extrinsic material.
93. The claimant added that s14B(3)(b) of the AIA provided for extrinsic material, such as the
Wallace Report37.
94. In this same reply paragraph, the claimant extracted part of the Wallace report regarding new
reasons, and the salient passage is as follows:
“To ensure that a claimant is afforded procedural fairness, the claimant must be permitted a
reasonable time to reply to those reasons in the adjudication response that were not
previously ventilated in the payment schedule.”
95. I was satisfied that this applied in this case because the respondent’s objection was to not allow
the claimant to claim amounts that were not for the period of the payment claim, which
included the unpaid invoices38.
96. I therefore find that this was a new reason, which entitled the claimant to reply to that reason,
and I then considered the reply submissions on point.
97. In the reply39, the claimant argued that the respondent’s complaint appeared premised on the
basis that the payment claim, included amounts that had been included in earlier payment
claims40.
98. The claimant’s submissions explained its entitlement to a progress payment for unpaid amounts
for work done under the contract, whether or not that work was completed prior to an earlier
reference date.41
99. It cited Spankie in support of its submissions and provided relevant extracts.
100.
The claimant’s submissions on that point appeared to counter the respondent’s argument
that the claimant had claimed an overall contractual entitlement rather than its entitlements
arising out of the reference date in relation to Separable portions 142 and 243.
101. The respondent had submitted that the entitlements arising out of the reference date approach
formed the basis of my jurisdiction.44
102. The respondent also suggested that its identification of the payment claim and schedule
amounts, rather than the overall contractual entitlement approach could assist me. I dealt with
that submission after the jurisdictional point had been decided.
103. The respondent’s objections to the overall contractual entitlement rather than the entitlements
arising out of the reference date jurisdictional approach, needed to withstand the authority of
Spankie which I considered further below.
104.
However, the respondent’s other objections also focussed on the claimant’s inconsistent
submissions in part A of the application, involving the introduction of amounts in the table
without supporting arguments, and failure to identify amounts claimed and proposed to be paid
under the payment claim.45
105. The respondent added that this approach potentially overstated amounts for which it was
entitled to payment by artificially inflating claim amounts, and understating amounts paid by
the respondent.46
106.
It was not clear whether the respondent’s other objections were jurisdictional in nature, but
the respondent submitted that the manner of the claimant’s approach in the application could
lead me into error.
107. In my view, such an error, if made, may merely be an error within jurisdiction, for which the
respondent would probably have limited recourse.
37
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108.
Nevertheless, I do not intend to make errors within or without jurisdiction, which therefore
required the respondent’s objections to be closely analysed.
109.
The respondent suggested that the payment claim, and payment schedule were
straightforward47, and that it was the application that complicated matters.
110. The starting point in any adjudication is the payment claim and the payment schedule, and
having regard to the contract, because they formed the nucleus of the dispute between the
parties.
Payment claim
111. The payment claim dated 29 May 2018 was usefully summarised in Appendix 15 Revision A which
was in a table form in which the last column had AMOUNT (AUD) under the TOTAL TO DATE
column.
112. In the TOTALS row, the AMOUNT was $32,645,715.70 from which the LESS PREVIOUS
PAYMENTS of $13,932,913.50 was deducted to yield the AMOUNT PAYABLE TO AECOM of
$18,712,802.20.
113. This was the amount claimed in the adjudication to which $1,871,280.22 GST was added resulting
a total amount claimed of $20,584.082.42.
Payment schedule
114. The payment schedule dated 12 June 2018 tabulated various items, which included the items –
“February Claim and March Claim” of $836,801 and $1,905,996 respectively, and these amounts
formed part of the $324,650.54 that the respondent proposed to pay.
115. These two amounts – called the unpaid invoices by the respondent were a source of
disagreement, and a major foundation of the respondent’s overall contractual entitlement
objection.
Application
116. The claimant tabulated outstanding payments, which included the unpaid invoices, together
with an amount for Separable Portion 5 of $794,000 (excluding GST) payable on account. This
“TOTAL AGREED BUT UNPAID AMOUNTS” was $3,536,796.55 (exc GST)48 and $3,890,476.21
including GST.
117. The claimant then tabulated the matters at issue49 which resulted in the total amount in claimed
of $18,712,802.20, the scheduled amount of $324,650.54 yielding an amount in dispute of
$18,388,151.67.
Adjudication response
118. The response submissions have already been identified above, and essentially argued that it
overstated the amounts to which the claimant was entitled.
119. Specifically, the response suggested that in the period covered by the payment claim, the claimant
had only claimed $12,922,388.00 (exc GST)50 together with interest.
120. I have already identified that respondent submitted that I could not include any amount relating
to the February and March 2018 payment claims.
Decision on this point
Unpaid invoice issue objection
121. Whilst I cannot allow the claimant to make fresh claims in an application, because the payment
claim, and payment schedule govern the disputed amounts; I do not agree with the respondent
that the claimant had made fresh claims.
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122. The reference by the claimant in the application to the unpaid invoices amounting to
$2,742,796.55 and the SP5 payment on account of $794,000, all excluding GST, did not constitute
a claim for those amounts in the application.
123. I find that the claimant had identified these amounts as being agreed, but not paid; and as to the
unpaid invoices, the respondent conceded that it had not paid the unpaid invoices amount.51
124. In its calculations of the amounts in issue, I find that the claimant had not added the unpaid
invoices amount, as it had identified $0 as the amount claimed for each of them,52 and it made
no further reference to the SP5 payment on account.
125. Its calculations resulted in the same amount as that in the payment claim, so I find that there
has been no additional claim in the application.
126. It appeared as if it merely highlighted amounts that were outstanding, but not disputed.
127. The claimant in its reply submitted that Spankie allowed claims for work carried out earlier than
for a particular claim period. Fraser JA held:

“[20] … In particular, the reference in the definition to work carried out under the
contract does not imply that the work the subject of a particular progress payment must
have been carried out after a previous reference date (my emphasis). On the contrary,
the generality of the concluding words of that definition, like the generality of the words
in item 28 of the contract, are inconsistent with any such implication. Nor does s 13 refer
to any particular period during which the relevant work under the contract was done. In
short, there is no indication in Part 2 of BCIPA that the entitlement to a progress
payment created by s 12 does not arise in relation to an unpaid amount for work done
before an earlier reference date. To imply such a qualification would be inconsistent with
the fundamental object of the legislation expressed in s 7.
[21] Accordingly, and having regard to the terms of the contract, the respondent had a
statutory entitlement to a progress payment on the 28th day of each month (each “reference
date”) for unpaid amounts for work done under the contract up to the end of that month,
whether or not the work was done in that month.”
128. In relation to the terms of the contract in this case, the claimant submitted that the contract
neither required nor implied that work must have been done from a previous reference date.53
129.Unfortunately, the claimant did not refer me to the specific contract provisions, and I need to be
satisfied that the authority of Spankie applied. I turned to clause 32.1 of the contract which
provided:
(a) “On the day that is 2 Business Days from the last Business Day of each month,
the Contractor must submit to the Principal a written payment claim
(calculated in accordance with Table S3.2.2 in Schedule 3) for payment of the
Services performed during that month and any other amounts that the
Contractor asserts are payable subject to and in accordance with this Contract
(Payment Claim).”
130. Table S3.2.2 provides for monthly invoicing, sometimes for equal monthly payments (for Items 1,
2 and 3.1), but I could not find any express provision relating to reference dates as described in
BCIPA.
131. The reference date definition under the contract in Clause 1.1 meant the Commencement Date,
which is not referable to BCIPA.
132. The clause did refer to Services performed during that month, but also provided for any other
amounts that the Contractor asserts are payable subject to and in accordance with this Contract.
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133. I refer to the High Court’s approach to construction of contracts (to which I refer periodically),
recently reconfirmed in Electricity Generation Corporation v Woodside Energy Ltd54 (Woodside),
where 4 of the 5 Judges on the High Court stated (omitting the authority references):
“Both Verve and the Sellers recognised that this Court has reaffirmed the objective approach to
be adopted in determining the rights and liabilities of parties to a contract. The meaning of the
terms of a commercial contract is to be determined by what a reasonable businessperson would
have understood those terms to mean. That approach is not unfamiliar. As reaffirmed, it will
require consideration of the language used by the parties, the surrounding circumstances
known to them and the commercial purpose or objects to be secured by the contract.
Appreciation of the commercial purpose or objects is facilitated by an understanding "of the
genesis of the transaction, the background, the context [and] the market in which the parties
are operating". As Arden LJ observed in Re Golden Key Ltd, unless a contrary intention is
indicated, a court is entitled to approach the task of giving a commercial contract a
businesslike interpretation on the assumption "that the parties ... intended to produce a
commercial result". A commercial contract is to be construed so as to avoid it "making
commercial nonsense or working commercial inconvenience".”
134. Applying the Woodside principles, I find there was no express limitation only allowing for work
during the month. The reference to other amounts, I consider suggests to a reasonable
businessperson, that there was no temporal limitation for only work in that period.
135. I am therefore satisfied that Spankie applied, and that the payment claim mechanism provides a
statutory entitlement to the claimant for unpaid amounts for work up to the reference date.
136. This disposed of the respondent’s submission55 that only the work done in May 2018 amounting
to $12,922,388.00 (exc GST)56 together with interest was claimable.
137. The respondent chose to raise the unpaid February and March claims - the unpaid invoices, in
the payment schedule, which the claimant then merely highlighted in the application, but I find
the claimant made no claim for these as additional amounts. These unpaid amounts, in my view
fell within the claimant’s statutory entitlement for payment, as part of its payment claim.

Overall contractual entitlement objection
138. Clause 32.1(b)(1) provided that the claimant was required to make the payment claim in the form
prescribed by the respondent. I note that Schedule 12 of the contract, page 94 contained the
Forms. In the respondent’s electronic copy of the contract, I found Schedule 12 with a heading
Forms but there were no forms attached.
139. Furthermore, clause 32.2(a) of the contract provided that the advice of the respondent’s
assessment would be in a form prescribed by the Principal. I could not find any prescribed form.
140.
However, in the response material, in SDPB, Mr Brown attached previous payment claims
and certificates (from July 2017 to March 2018) behind Tabs PB-04 and PB-05 (and folders PB-04
and PB-05 for the electronic versions).
141. In these, both the payment claims and the payment certificates each followed the same format as
the previous payment claim or payment certificate. These formats were the same as the payment
claim and payment schedule in this adjudication.
142. I am therefore satisfied that the payment claim was in the appropriate form used by the parties
because:
1.
it was the 15th payment claim (following the same form as those previously
provided); and
2.
in the payment schedule, the respondent had not complained that the claimant
had not followed the appropriate form for the payment claim.
54
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55

Paragraph 1.2.2 of the response
Paragraph 1.2.2 of the response

56

Chris Lenz

Page 15 of 167

Adjudication 399211 AECOM Australia Pty Ltd v Carmichael Rail Network Pty Ltd

13 December 2018

143. Clause 32.1(b)(2) of the contract required the claimant to set out the amount for each separable
portion, and clause 32.1(b)(3) required any other amounts asserted to be payable to be set out.
144.Importantly, clause 32.1(b)(6) provided that the claimant was to set out the amounts previously
paid under the contract.
145. I find that this was what the claimant had done in its progress claim, apart from the treatment of
Advance Payments which I discuss further below.
146.
Whilst it was not expressly stated in the contract, I find as a matter of logic, that if the
claimant was required to set out its separable portion and other claims, and also the amounts
previously paid, the claimant would add up all the amounts claimed and then subtract the
amount previously paid.
147. In this way the amount claimed to be payable could be calculated. Otherwise, if these amounts
were merely set out, without anything further, there would be no means of knowing how much
was claimed to be payable.
148.This approach, which the respondent called the overall contractual entitlement approach, I find
was how the parties agreed that claims would be made. The respondent had not objected to this
approach in the payment schedule.
149.
However, the respondent submitted that this was an inappropriate approach to determine
the claimed entitlement57, and that this somehow meant that the claimant had overstated the
amount for which the claimant was entitled58.
150. In my view the payment claim used the overall contractual entitlement approach, which was
contemplated by the contract.
151. I did not find that there was any overstatement of entitlement in the application, as the
application identified precisely the same amount as that made in the payment claim.
152. As I mentioned in paragraph 75 above, the progress payment certificate which was Attachment 1
attached to the payment schedule59 adopted the same overall contractual entitlement approach
of having an Amount under the TOTAL TO DATE column of $19,140,241.56 from which the
previous payments of $22,315,710.05 were deducted to calculate the Total Amount Due of $3,175,468.49. This is clear from page2/2 of the progress payment certificate which calculated this
amount.
153. It may appear that I have belaboured this point; but it was an important jurisdictional objection
taken by the respondent, essentially unsupported by authority, which required a careful analysis
of the factual framework, including the past payment claim history.
154. I therefore find that the overall contractual entitlement objection raised by the respondent,
which it argued was a jurisdictional issue,60 was not made out, and I reject it.
155. This meant that I accept the format of the payment claim whereby each item was set out as
provided by the contract, the total of the amounts was then added together, from which the
previous payment was then deducted, to calculate the amount claimed to be payable.
156. That approach was taken by the respondent in its payment certificate which forms part of the
payment schedule.
157. I appreciate the respondent’s repeated submissions that I was unable to determine the amounts
paid by the claimant over the life of the contract because it was beyond my role under BCIPA to
do so. The last submission on that point was in paragraph 21.2.3 of the response.
158. It did not provide me with authority to support these submissions, and I am unable to accept
that I am so constrained. I am entitled to have regard to the material provided in the
adjudication (subject to s26(2) of BCIPA) to make findings of fact.
159. The claimant has submitted the amount previously paid by the respondent for work done, and as
I say below, the respondent did not reject that amount, nor suggest any other amount in the
payment schedule or the response.
160.
I now turn to consider each claim item.
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Consideration of each claim item

161. The payment claim dated 29 May 2018 was summarised in Appendix 15 Revision A, and this
layout was used to create the Adjudication Calculations - Annexure LM1.
162. I dealt with each claim separately, and after doing so, the adjudicated amount was transferred to
LM1 so that the overall adjudicated amount was correctly calculated.
163. LM1 also listed the payment certificate amounts and the backcharges and withheld payments of
the respondent.
164.
I listed the February and March Claims, because they were included in the payment
schedule, but these amounts were not transferred to the adjudicated amount column.
165. In my view these amounts, being unpaid amounts from previous claims, were already taken into
account using the overall contractual entitlement approach, because the total amount of work
claimed less what had already been paid, must of necessity include these figures.
166.
A key figure was the previous payments made by the respondent. The respondent criticised
the claimant’s approach in this adjudication and argued that I was obliged to value only the
claim for this payment period. I have already found against the respondent on that point.
167. Whilst the respondent stated that the claimant’s claim understated the amounts paid by CRN to
date under the contract,61 it did not dispute the claimant’s submission on page 6 of the
application that the amounts paid by the respondent was $13,932,913.50. At paragraph 7.1.11 of
the repose it identified that amount without disputing it. As I said earlier, it had not rejected this
amount in the payment schedule either.
168.
What was evident from the payment certificate in this claim, and all the previous certificates
provided in the response, was the treatment of the $5,640,000 Advance Payment. The respondent
always included this amount in its subtotal calculations, from which it then deducted it previous
payments. In this way, it calculated the amount payable to the claimant.
169.
It is interesting that clause 32.2 does not require the respondent to set out the amounts
previously paid under the contract which is required for the payment claim. Nevertheless, the
respondent’s payment certificate always used Less Previous Payments to calculate the payment
due to the claimant.
170. The respondent submitted that the claimant had mischievously sought to characterise the
Advance Payment as a means to secure the respondent’s obligations under the contract,62 when it
actually was to assist the claimant with its own cashflow issues.
171. In Part N of the application, the claimant submitted that the Advance Payment was to secure the
respondent’s obligations63. I noted that the Indicative Cash Flow was in paragraph 3 of Schedule 3
and provided a mechanism to reduce this Advance Payment over time.
172. The payment claim made no reference to the $5,640,000 Advance Payment in its calculations for
the amount previously paid. However, it recognised an item - Advance Recovery of $445,723,
which was to be deducted from the claim.
173. I note that clause 32.1(b)(6) required the claimant to set out the amounts previously paid under
the contract including the Advance Payment, the amount that had been repaid, the amount not
repaid, and the instalment amount for the month in which the clam was issued.
174. The payment claim did not provide this information, apart from the Advance Recovery of
$445,723 for December 2017. For some reason, best known to the parties, the respondent did not
object to this payment claim format in the payment schedule.
175. The Contract Price in Schedule 3 did not recognise this $5,640,000 Advance Payment, as it was
not part of the Contract Sum. The Indicative cashflow table (at paragraph 3 of Schedule 3),
foreshadowed the progressive deduction of amounts from the claim, but stated it was not
otherwise binding.
176. Clause 28 of the Contract expressly dealt with Advance Payment and it specified that payment of
it was a requirement before the claimant commenced work. Clause 28.3 dealt with payment and
repayment of this amount, and it referred to Table S3.3 in Schedule 3 for the repayment regime.
It referred to item 5.3 in Table S3.3, and I could not find this item in the table.
61
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177. However, it is not material to this issue, and neither is it necessary to make a finding as to
whether the Advance Payment was to secure the respondent’s obligations to pay, or to help the
claimant in its cash flow. The fact is that recovery of an amount of the Advance Payment needed
to be taken into account, and this has been considered below.
178. In the adjudication application, on pages 5 and 5 of the application, the claimant having totalled
the Agreed Contract Price, Site Instructions, Variations and Variations: Other, then outlined its
approach to the claim. It correctly claimed $0 for the Advance Payment because this was not part
of the Contract Sum, as this item could not reflect any work done by the claimant.
179. However, the claimant recognised that it needed to deduct an Advance Recovery amount of
$445,723, because this Advance Payment needed to be reimbursed over time, to satisfy paragraph
3 of Schedule 3. Putting aside for the moment that the claimant did not deduct retention, it
totalled the value of work under the contract of $32,645,715.71. It deducted the previous amount
paid of $13,932,913.50, and it stated in its table64 that this amount was also the amount scheduled.
180.
As I said earlier, the respondent did not take issue with this amount. This amount is
important for the overall contractual entitlement approach. It is open to me to accept the
claimant’s submission, because it was not controverted by the respondent.
181. In my view, I considered it important to review the documents provided in the adjudication to
determine the value of the previous payments made by the respondent, so I can value the
amount of this payment claim.
182. In this way, a proper evaluation is made of the claimant’s submissions, so that there is no
rubberstamping of its claim, notwithstanding the respondent did not object to the previous
payment amount of $13,932,913.50.
183. The respondent’s payment schedule had adopted a different strategy to ascertain the amount
owing, which made the approach to the calculations somewhat complicated.
184.Mr Shah reiterated several times in his statutory declaration that the Advance Payment was not
connected to the performance or progress of the claimant’s services,65 which assisted me in
considering subtracting the Advance Payment from calculations to determine the previously paid
amount by the respondent for the claimant’s work carried out.
185. Mr Brown also listed the previous payments made to the claimant in PB-07 of SBPB.
186.
However, the respondent’s payment certificate for the previous claim – payment certificate
14, dated 26/04/1866 which was attached to the claimant’s Tax Invoice No 21220951, had valued
the total claim at $22,315,710.05 (including a deduction of $553,000 for retention). This certificate
together with payment certificate 13 and 12 were important to calculate the previous payments
made by the respondent.
187. Behind the same Tab was payment certificate 13, which valued the total claim at $20,409,714.07,
and payment certificate 12 for $19,572,913.50.
188.
In my view, all of those certificates overvalued the total claims made by the claimant for work
done because they included the $5,640,000 Advance Payment. This was not a claimable item
under the contract. I accept that it needed to be recognised in the payment claim for cashflow
purposes, but in my view, it created confusion about the amount the respondent had previously
paid for work done.
189.
The respondent submitted that the advance payments were unrelated to the actual delivery of
the services67 and this meant in my view that this amount should not be considered in valuing
the work done by the claimant. Of course, it will be necessary to deal with the Advance Payment
in the adjudication, as it is a separate claim item, and is also a set off item. I have done so.
190.
However, in my view, the Advance Payment should not confuse me as to what the
respondent had previously paid for work done. Advance Payments as security for the
respondent’s obligations, or to assist the clamant in its cashflow, about which I make no finding
at this stage, should not in my view be considered as part of the claim for work done.
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191. I examined each in turn, to see if the claimant’s figure of $13,932,913.50 for previous payments
made by the respondent could be confirmed from the respondent’s own figures.
192.In each case I deducted the Advance Payment of $5,640,000 because this amount was not related
to the actual delivery of work done. In certificates 13 and 14, I also then deducted amounts which
the respondent had acknowledged had not been paid. My calculations are as follows:
Certificate 12
Respondent’s value
$19,572,913.50
Less Advance Payment
$5,640,000
SUBTOTAL
$13,932,913.50
193. The last two certificates were in the period where the respondent acknowledged that it had not
paid the February and March claims.68
Certificate 13
Respondent’s value
Less Advance Payment
Less unpaid Feb claim
SUBTOTAL

$20,409,714.07
$5,640,000
$836,801
$13,932,913.07

Certificate 14
Respondent’s value
$22,315,710.05
Less Advance Payment
$5,640,000
Less unpaid Feb claim
$836,801
Less unpaid Mar claim
$1,905,996.00
SUBTOTAL
$13,932,913.05
194.
In my view these amounts, which were within 45 cents of one another, were essentially
identical.
195. The respondent acknowledged that it had not paid the February and March claims69, and they
were specified in the payment schedule. In my view, by inference then, the payment certificate 12
reflected the cumulative amount paid by the respondent for work done prior to claim 13 of
$13,932,913.50. This was the amount identified by the claimant in the payment claim and the
application.
196.
Furthermore, this amount was not refuted by the respondent. Accordingly, even if my
analysis and calculations referred to above were incorrect, the respondent did not refute this
amount or propose any other previous payment amount. It focussed its argument on the
improper overall contractual entitlement approach, which left it with no submissions on the
quantum of the previous payments for work done.
197. This is not to say that the respondent’s entitlement to recovery of the Advance Payment will be
ignored as it is a live issue in the adjudication. To my mind from a calculation perspective, the
Advance Payment and progressive recovery of it can and should be treated independently of the
previous payment amount for work carried out.
198.
I therefore find that the amount previously paid was $13,932,913.50 which was necessary to
find so that valuation of the unpaid work claimed in the payment claim could proceed.
199.
This previously paid amount of $13,932,913.50 was transferred to “LM1”.
200.
The first claim item I now consider is called SP1 Survey.
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A. SP1 Survey $441,554.60
201. The claimant outlined its entitlement for payment by reference to table S3.2.2 in Schedule 3 of
the contract, and Schedule 2 of the contract setting out the scope of services for SP170. I note the
respondent agreed with the basis of entitlement in the response71. By reference to Schedule 3
(explained by the scope of works), I am satisfied that this provides the basis of entitlement.
202. Turning then to quantum, the payment claim item was a percentage of a lump sum of actual
works complete, and in this claim, it reduced the previously claimed percentage of 85% down to
68%. That is a deduction of $110,388.65 (reflected under the “this period column”, which is
reflected in an amount of $441,554.60 (total to date) for this survey activity.
203.
In the application, the claimant acknowledged that it made an error in calculating the
percentage complete72 and reduced its percentage complete to 66% which translated to a claim
of $428,567.70 for this item. This is effectively a reduction of $12,986.90.
204. The point of departure for this claim came from an email dated 7 May 2018 from Gary Jones
to Paul Brown, which attached the survey progress calculation (SP 1) and the geotechnical
investigation (SP 2) claims. 73
205.
The payment schedule took issue with this amount and calculated a deduction of $140,193.59
(rather than the $110,388.65 provided by the claimant). To compare “like with like”, I referred to
the progress payment certificate amount which valued this item at $411,749.66. This was
calculated by assessing the percentage complete at 63.41% of the Commitment of $649,345.
206. In the application, the claimant provided a schedule of SP1 deliverables behind Tab E2 to
explain its response to the payment schedule and provided justification for its percentage
complete assessment.
207. I have already found that the overall contractual approach is appropriate in calculating
amounts due in the adjudication, because it was less likely to result in an incorrect valuation by
me; particularly when claimed and scheduled amounts then changed in the application and
schedule respectively, as had occurred in this case. To illustrate this, I listed the varying amounts
identified in this claim item:
1.
Payment claim
68%
$441,554.60
2.
Payment Schedule/Certificate
63.41%
$411,749.66
3.
Application
66%
$428,567.70
4.
Response
65.83%
$427,463.81
208.
The reason for the change in the respondent’s calculation was the additional material that
was provided by the claimant in the application with which the respondent broadly agreed74.
209.
I note that Mr Brown in paragraph 49 of SDPB suggested that the parties had a standard and
accepted practice to value claims to 2 decimal places, by reference to this payment claim and
payment certificate, rather than rounding to the nearest %.
210. I referred back to previous payment claims and certificates in PB-05 of SDPB in the response,
and as far back as the October 2017 claim, this practice appeared to emerge in the payment claim
and schedule. In my view such a degree of precision in assessing a degree of completeness,
appears somewhat artificial. However, given I find this to be the parties’ agreed approach, I am
satisfied that I must apply it in valuing the payment claim.
211. The response increased the percentage complete from 63.41% to 65.83%, which resulted in a
decrease of the proposed deduction. This response concession essentially reduced the dispute
between the parties, and I therefore accept the respondent’s assessment of 65.63% amounting to
$427,463.81, which was merely a “rounding” quantification issue, and the parties had agreed to
calculate to 2 decimal places.
212. Accordingly, I value the claim in this adjudication as $427,463.81, and this was transferred
to the adjudicated amount in the attached spreadsheet “LM1”.
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B. SP2 Geotechnical $5,842,523.04
Payment claim
213. The payment claim claimed this work as 65% complete in the amount of $5,842,523.04. Whilst
the contract lump sum was not identified in the payment claim, I found by reference to the
payment schedule and Schedule 3 of the contract that the lump sum was $8,434,217.
214. I am satisfied that the amount claimed of $5,842,523.04 is 65% of the lump sum.
215. However, in any valuation, I will be consistent and work to 2 decimal places, as this is what the
parties have agreed.

Payment schedule
216. The payment schedule took issue with this amount and calculated a deduction of $582,648.69. I
again had regard to the progress payment certificate amount which valued this item at
$4,533,829.33. This was calculated by assessing the percentage complete at 53.76% of the
Commitment of $8,434,217 resulting in a deduction of -$582,648.69.
217. The payment schedule referred to an attachment 3 which provided its calculations, which
comprised 2 pages of tables which referred to items A through to G, which were apparently
activities comprising the Separable portion. There were amounts identified against each activity.
218. On the first page of the attachment, there were 2 tables with differing totals of:
1.
$8,434,217.00; and
2.
$8,501,980.00
both of which referred to a proposal from the claimant’s Mr. Jacobs in an email dated 24
April 2017. In these tables amounts for each Item were inserted. In the first table there was
another column with subtotals, which deducted certain amounts for reduced costs, less staff
etc. These subtotals were then carried over to the second page.
219.On the second page, the respondent tabulated its progress assessment of works to 21 December
2017. I call this the SP2 PS Table. The respondent tabulated work as follows:

Description

Planned

Actual completed

Total boreholes (daily report)

374

226 (logs received)

Deduct red sites never drilled

-12

0

Total BH planned excluding
red sites

362

226

Total CPT’s (daily report)

36

13

Total Geophysics

55

27 (factual report)

Cumulative total

453

266

Progress %

58.72%

629

432

Progress%

68.86%

Total testpits (daily report)

220. Calculations were then performed on the Items A through to G using the subtotals resulting
in a progress value for SP2 of $4,533,829.33.
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221. The respondent then subtracted from this figure, the amount paid to date of $5,116,478.02
resulting an amount recoverable from the claimant of $582,648.69. By way of an aside this is
another echo of the respondent using the overall contractual entitlement approach itself.
222.
These amounts were reflected in the payment certificate.
Application
223.
In the application, the claimant outlined its entitlement for payment by reference to table
S3.2.2 in Schedule 3 of the contract and Schedule 2 of the contract setting out the scope of
services for SP275. I note the respondent agreed with the basis of entitlement in the response76.
224.
However, in this instance, I note the respondent underlined the words “as determined by
CRN”, which is essentially what Schedule 3 provided.
225.
By reference to Schedule 3, I am satisfied that this provided the basis of entitlement.
226. The payment claim claimed the percentage for the geotechnical work of actual works
complete to 65% resulting in the claim for $5,482,523.04.
227.
Again the basis for this claim came from an email dated 7 May 2018 from Gary Jones to Paul
Brown, which attached the geotechnical investigation (SP 2) claims. 77
228.
This email attached a table with data referenced to “ADANI Package No. and “Design SubPackage No.”, and had a totals column, and 4 columns to the right, which identified the
following four activities:
1.
BH;
2.
CPT;
3.
TP; and
4.
GPHYS.
229. The parties to this dispute have a far more in-depth practical understanding of each claim,
and their respective assessments of the quantum of each claim, which is difficult to convey
entirely in submissions.
230.
The claimant needed to demonstrate its entitlement and did not explain how it derived its
percentage completed Total Column. However, in my view, there is a level of expectation in
BCIPA that an adjudicator understands the construction industry and may apply an objective
mind to claims, without the parties having to explain every single calculation.
231. Looking at the table, I find that the Total Column added the numbers from the 4 columns to the
right. It appeared as a matter of logic that the claimant added the number in each of the activity
rows together and put the answer in the equivalent row under the Total Column.
232.
Sometimes two activities were added together in each row and transferred to the equivalent
row under the Total Column. This resulted in 2 numbers:
1.
A Total Column of all contracted activities - headed “QTY” of 1108; and
2.
A column providing the sum of activities actually done - headed “Completed” of
715.
233.
It was evident that the claimant then divided 715 by 1108 to achieve the number of 65%
complete.
234.
In paragraph 5.6 of the application, the claimant referred to the respondent’s SP2PS Table
data, and took issue with this data by reference to its Geophysical factual report78 (GF Report).
235.
The claimant explained that the report substantiated the claims for:
1.
245 BH investigations;
2.
438 TP investigations;
3.
35 GPHYS investigations.
236.
In the application, the claimant added that the entire GF Report was provided electronically
with all the records for geotechnical investigations.
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237.
The claimant conceded that on 21 December 2017, the respondent had removed significant
elements of the geotechnical work from the scope of services79. In this submission it said that the
claimant had been expressly directed to complete a certain series of items, and asserted that it
had done so, therefore entitling it to payment.80
238.
The claimant referred to the respondent’s letter dated 12 February 2018 (Letter 47) 81 in which
the claimant asserted that the respondent appeared to deduct amount totalling $834,020 from
the agreed contract price by relying upon:
1.
Letter 47; and
2.
a pre-contractual email and spreadsheet from the claimant to the respondent
dated 24 April 2017 (“24 April email”)82.
239.
The claimant conceded that the 24 April email contained 2 pre-contractual proposals but that
the contract price was ultimately agreed to be $8,434,217 for SP2.83
240. The claimant then argued that the contract contained an entire agreement clause such that
any prices proposed in the 24 April email were redundant and wholly superseded by the
contract.84
241. I had regard to Letter 47 which valued the negative variation for the deduction in the
geotechnical works in the amount of $3,780,491. It did so because the claimant had failed to
provide a takeout price within 15 business days as requested.
242.
In its calculations, the respondent referred to items A through to G in a table in which it
calculated its estimate of the work carried out on the basis of a percentage completed.
243.
It was evident from the calculations that for Items A and B, the respondent had used its
calculated subtotals for the contract value of that work which it had earlier provided in the
payment schedule. These amounts were $650,000 for Item A and $6,258,217 for Item B
respectively. These amounts had been calculated by deducting red sites and other deductions
identified in the payment schedule.

Adjudication response
244. In paragraphs 9.4 through to 9.8 of the response the respondent took issue with a number of
the claimant’s assertions in the application.
245.
What I found surprising was that the respondent did not engage with the claimant’s
submission that pre-contractual negotiations had no bearing on the contract because of clause
51.4 of the contract, which was an entire agreement clause.
246. In terms of the payment schedule valuation, the respondent stated that the SP2 assessment:
1.
had been consistent with the approach identified in Letter 47, and that
2.
the claimant’s progress had been measured against its most recent monthly
report of 21 December 201785.
247.
Insofar as the latter submission is concerned, with respect, I cannot understand why the
payment schedule did not at least also consider the claimant’s submissions regarding the
claimant’s progress and its documents in support of the payment claim which was given on 29
May 2018. I considered that this was most likely a typographical error, as the response
demonstrated that the respondent looked at documents post 21 December 2017.
248. In particular, I referred to the GF report which I found had been provided to the respondent
on 12 April 2018 (because of the Acconex transmittal reference attached in part E tab 6 of the
application), which was well before the payment claim was submitted.
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249. The respondent did not refute the contents of the GF report, and in fact relied upon it to
demonstrate that the total borehole number was 407, rather than 384 as submitted by the
claimant.86
250.
Given that the respondent accepted the contents of the GF report, I therefore find that the
GF report correctly identified the amount of geotechnical work that was completed by the
claimant. To my mind it is the best evidence of the geotechnical work carried out by the
claimant. I used the GF report’s figures in the calculations that I carried out below.
251. Turning to the former submission regarding Letter 47, it appeared to be premised on the basis
that the respondent had a contractual entitlement to perform its takeout price calculations in
reliance upon Items A through to G breaking down the lump sum. The respondent made no
reference to any contractual entitlement to follow that mechanism, and instead derived its
support from the pre-contractual negotiations.87
252.
At paragraph 9.5.6 of the response, the respondent submitted that the claimant had provided
no evidence in the form of the statutory declaration to support its claimed entitlement.
253.
It is appropriate at this point to deal with the respondent’s overall objections about the
deficiency in the claimant’s evidence88, particularly the lack of detail in not referring to any
claims, nor reference to specific documents.
254.
The respondent’s criticism was that some lay witnesses had merely confirmed that the copies
of the documents were true and correct and had not attested to the accuracy of the information
contained within them.
255.
I note that the reply paragraphs 7.1 through to 7.14 responded to these generalised assertions.
However, in my view, reply submissions should only be considered if they responded to new
reasons, or purported new reasons.
256.
Accordingly, if the respondent did not advance new reasons in the response, then the
respondent’s submissions should be the last considered by me, and the reply should be ignored.
257.
I returned to this specific paragraph 9.5.6 objection in the response about the claimant’s
evidence, and the respondent’s submissions and its evidence in support of this item.
258.
The respondent submitted that its proper assessment of SP2 derived support from Mr
Jayaprakash’s statutory declaration, which was more correct because:
1.
the total borehole number was 407, rather than 384 as submitted by the
claimant;
2.
the claimant’s SP2 spreadsheet averaged the number of boreholes, CPT’s, test
pits and geophysics for each lot which was not appropriate because the
proportionate effort required to complete a borehole was significantly higher
than to complete a test pit (the “averaging objection”);
3.
the work preferable to the boreholes was proportionately 74% of the total value
of the scope of services, according to the claimant’s own approach89.
259. The respondent then went further in reiterating that Mr Jayaprakash’s approach in assessing
this claim was90:
1.
to review the parties’ pre-contractual negotiations;
2.
consider the complexity and difficulty of the tasks being carried out being
markedly different, particularly regarding the red sites;
3.
that as a consequence a deduction of $834,020 could be made from the SP2 price;
4.
and by applying a methodology identified in a spreadsheet annexed at SJ–09
resulted in an actual value of work carried out by the claimant of $4,303,069.22
(the “weighted methodology”); and
5.
the claimant had therefore been overpaid the amount of $813,408.80.
260. The respondent concluded that the adjudicated amount in relation to SP2 should be $813,408.80. This is different from the payment schedule assessment of -$582,648.69.
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261. In my view the averaging objection and the weighted methodology were new reasons for nonpayment, because they had not been identified in the payment schedule. In fact, the respondent
went so far as to increase the amount it asserted should be deducted for this item in the
response.
262. This adjudication involved a complex claim, such that the respondent was entitled to provide
new reasons for non-payment. However, by doing so, this activated the entitlement for the
claimant to give a reply, which the claimant had exercised.
263.
I am therefore allowed to consider the reply paragraph 7 submissions, because I have found
that the respondent had advanced new reasons.
264. At this stage I focused on the reply submissions dealing with this particular claim, rather
than more generalised objections. At paragraph 7.5 of the reply, the claimant submitted it was
not clear how the claimant attesting to the accuracy of documents was any different to
confirming the copies of the documents were true and correct.
265.
It added that the application submissions reference to and the attachment of relevant
documents derived support from s84 of the Evidence Act 1977, being evidence because they were
entries in the book of account91. It submitted that the contemporaneous documents and other
business records spoke for themselves, without either the gloss or filter applied to the
respondent’s legally crafted statutory declarations.
266. The claimant submitted that because statutory declarations could not be tested by crossexamination of the witness, I was obliged to test the evidence against:
1.
contemporaneous documents; and
2.
common sense92.
267. I am obliged to weigh the evidence provided in this adjudication, and the respondent’s
criticism about the claimant’s statutory declarations not attesting to the accuracy of the
information contained in documents needs to be considered.
268. To my mind, in evaluating evidence in adjudication, a document speaks for itself, unless it
was qualified in some way by the witness who was the author of the document. It is not a court
proceeding, and adjudication is meant to be quick, and BCIPA does not require evidence by
statutory declaration.
269. In that regard, I accept the claimant’s submissions regarding a document speaking for itself93.
270. Naturally, in evaluating evidence, weight may be more attributed to a statutory declaration
on an issue, if the circumstances require it. What is unhelpful is when a witness attaches
documents to their statutory declaration, when they were not the author of the document, as
well as providing their own evidence about the events relevant to the attachments, because it
can lead to confusion.
271. For example, Mr Jayaprakash’s evidence provided that the claimant had fallen well behind the
approved program and that he believed that the claimant could not make up the time.94 This
statement appeared to suggest that the claimant was responsible for being behind.
272.
Had he confined himself to giving evidence of his own thoughts regarding the claimant’s
responsibility for delay, I could have ignored it as being irrelevant to the issue of the
geotechnical claim SP2, with which Mr Jayaprakash had direct knowledge. However, he went
further and said that Mr Brown and Mr Shah agreed with him that the claimant could not make
up the delay, and that they jointly decided to remove the remaining SP2 work from the claimant.
273.
However, in the letter from Mr Brown attached to Mr Jayaprakash’s statutory declaration
(SJ–00)95 Mr Brown directed that further geotechnical works should be stopped, in which he
stated that he had given due consideration to a series of factors influencing that decision.
274.
I could not find in the letter that Mr Brown asserted that the claimant was the cause of the
delay and could not make up the time. In fact, in 3 of the items referred to by Mr Brown, it was
clear there was no evidence of the claimant’s responsibility for the delay.
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275.
At paragraph [96] of SDPB, Mr Brown said that the letter contained his reasons for his
direction in the letter and this did not include the claimant being responsible for the delays. I
therefore find that the claimant was not responsible for the delays causing the removal of the
remaining geotechnical works.
276. Whilst in paragraph [83] onwards, with respect to SP3B deliverables, Mr Brown also stated
that the claimant was behind96, this was addressing a separate issue of design deliverables.
277.
Mr Brown had earlier provided a background to the delays97 in which he recognised that the
claimant’s “slow progress (which was to some extent contributed by events outside control of both
parties… resulted in the scope of its field work being reduced in December 2017. As a result of a
range of other factors, the parties ultimately agreed to defer the balance of the Services for a period
of 6 months in April 2018.”
278.
This painted a different picture of the events than what Mr Jayaprakash had described, which
led to make a careful examination of the respondent’s material on this point.
279. Mr Brown had been careful in paragraph [37] of his statutory declaration to explain his direct
knowledge of some of the claimant’s claims, and the geotechnical claim SP2 was not one of
them.
280. That is presumably the reason for Mr Jayaprakash’s evidence; because he did have direct
knowledge of this claim. However, Mr Jayaprakash for some reason addressed responsibility for
time delays, which fell within the claim SP3, and he provided no evidence of his involvement in
SP3.
281. Whilst it was not directly relevant to this issue in dispute, if Mr Jayaprakash’s evidence was
provided to influence my decision-making because of the alleged failure of the claimant to
adhere to the approved program, it had the opposite effect. His evidence appeared to be
inconsistent with the respondent’s own documents, which were attached to his statutory
declaration, even though he was not the author.
282.
I accept the claimant’s submissions in the reply that the parties were not required to comply
with the rules of evidence,98 but to my mind that does not mean that I cannot apply the
principles of those rules in weighing up evidence.
283.
In this context Mr Jayaprakash attached documents for which he was not the author. If I
applied the rules of evidence, it was open for me to exclude those documents on the basis that
they were hearsay, and just accept the declaration of Mr Jayaprakash. This would not have been
the correct approach, because it would not have accorded with the full facts surrounding delays.
284. I appreciate that Mr Brown had also attached the letter as PB-17 in his statutory declaration99
about which he had something to say, but even he conceded that the claimant was not entirely
responsible for the delays.
285.
If the claimant was responsible for being behind, in my view, a reasonable person would
expect that the respondent would have advised the claimant that this was at least one reason for
taking the work out of the Scope of work. As I said, this point did not emerge in the SJ-00 letter.
286. In the SJ-03 letter from the claimant to the respondent, referred to in paragraph [39] of SDSJ,
the claimant referred to meetings and discussions with the respondent about the possible
imminent recommencement of the geotechnical investigations.
287.
In my view it is unlikely that the claimant would have been earmarked to recommence
geotechnical work, had the respondent considered that the claimant had been responsible for
the delays.
288. The respondent had submitted that I should accept the evidence (in statutory declarations)
given by key project personnel with direct knowledge of the project.100 Unfortunately, I have
found an apparent inconsistency between statutory declaration evidence given and the
correspondence attached in that same statutory declaration.
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289. It is not possible in adjudication to closely evaluate every piece of evidence, as I have done in
this case, because the decision-making is under a time constraint. Nevertheless, it was important
to carry out this analysis, to develop a methodology to apply to evaluating the enormous
amounts of evidence that has been provided by both parties.
290. Having found this apparent inconsistency with Mr Jayaprakash’s evidence, whilst it may or
may not be typical of the rest of the respondent’s evidence, I decided that, unless there were
submissions, or further explanations about some correspondence in a statutory declaration, I
would evaluate the contemporaneous correspondence as part of the evidence, taking its contents
at face value. I then applied common sense to make findings of fact.
291. This approach was then followed throughout the decision.
292. Returning then to Mr Jayaprakash’s averaging objection and weighted methodology. Both
seemed to have their foundation based on the earlier proposal from the claimant, which had
items A through to G, and amounts against each item.
293.
I was unable to find this breakdown anywhere in the contract referable to the lump sum for
SP2 of $8,434,217, which was identified in Schedule 3. Moreover, the basis for payment was:
“Monthly invoicing once Services commence for equal monthly payments of Contract Price for
Separable Portion 2 divided by total expected duration (based on Approved Program) provided
that:… (there was then reference to pro rata reduction or proportionate reduction).”
294. I could not find any other valuation mechanism contemplated for this lump sum. To my
mind, dividing the lump sum by the expected duration identified in the approved program
merely averaged out the cost of the services, without having regard to the different activities
associated with this service, and whether some services were more expensive than others. This is
the approach that the claimant has taken in its application.
295. Whilst the words “fixed lump sum” used under the column “Type of Contract Price” had not
been defined in the contract, and the Nature of Contract Price clause 6.2 of the contract
referred to “any rates or prices included in this contract…” I could not find, nor was I referred to,
any rates or prices used to make up the lump sum.
296. I therefore find that the fixed lump sum, which identified a whole series of activities in the
second column of the separable portion, which cross-referenced with Schedule 2 for the full
scope of services, captured all the services as one lump sum without any distinctions.
297. I understand that certain activities were far more expensive than others, which Mr
Jayaprakash had explained in his statutory declaration. I can understand the logic of his
approach.
298. However, I am obliged to value this work under the contract, and I was unable to find any
contractual support for the averaging objection and weighted methodology approaches identified
by him.
299. The attempt by the respondent to refer to precontract proposals (which certainly had a
breakdown of the make-up of the lump sum price) as a means of valuing the geotechnical works,
could only be allowed if I was required to take into account these precontract documents, and in
particular the 24 April 2017 email from Mr Jacobs (attachment SJ–07 in SDSJ), and the 28 April
2017 email from Mr Huddy (attachment SJ–08 in SDSJ).
300. Both of these documents provided a breakdown of the lump sum into a series of activities to
which certain dollar amounts were allocated.
301. However, in the application, the claimant had raised the objection that I could not have regard
to precontract documents because of the existence of the Clause 51.4 Entire Agreement clause.
As I mentioned previously the respondent did not engage with the claimant’s submissions on
this important point.
302.
Clause 51.4 (a) is extremely widely drafted to include all representations, warranties,
covenants and agreements of the parties. It is therefore essential to find a breakdown of the
lump sum within the contract, and I found there was not one provided in the contract.
303.
I therefore accept the claimant’s submissions that I cannot have regard to pre-contract
proposals because they were not within the contract.
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304. I am obliged to decide on the amount of the progress payment under the construction
contract 101 and that means:
1.
calculating it under the contract; or
2.
valuing the related goods and services in relation to construction work.
305.
Valuing the related goods and services in relation to construction work is governed by s14 of
BCIPA, and it catered for the circumstance where the contract does not provide for valuation, in
which case I am required to have regard to:
1.
the contract price for the goods and services; and
2.
any other rates or prices stated in the contract; and
3.
any variation agreed to by the parties to the contract by which the contract price,
or any other rate or price stated in the contract, is to be adjusted by a specific
amount; and
4.
if any of the goods are defective, the estimated cost of rectifying the defect.102
306. Neither party referred me to any variation agreed by the parties by which the contract or any
rate or price was to be adjusted by specific amount. In the payment schedule, the respondent
referred to its 12 February 2018 letter103 which varied SP2 in the sum of -$3,780,491.00 because of
the reduced scope of work.
307.
However, it did not appear to me that the respondent relied upon this variation amount in
the specific valuation of SP2. Certainly it was referred to in the letter on page 3 of the payment
schedule in which there was reference to the red sites.
308. However, the take-out price calculation identified on the second page of the letter valued the
work at $4,653,726 which did not accord with the amounts identified in the payment certificate
of $4,533,829.33. This payment certificate amount determined the payment schedule amount of
$-582,648.69.
309. I therefore derive no support from the respondent’s assessment for this important item
because:
1.
the averaging objection and the weighted methodology has no contractual basis
for its application;
2.
the entire agreement clause (clause 51.4) precluded me from:
a. referring to the precontract proposals to split up the items into the
categories A through to G;
b. reference to any precontract negotiations to ascribed a value to the
varying activities that fall within SP2.
310. I now address the broader question as to whether the respondent was entitled to increase its
deductions in the application. The reason for doing so, is that it has emerged here for the first
time and needs to be decided.
311. I noted that in the response, the respondent had increased the amount it deducted from $582,648.69 (payment schedule amount) to -$813,408.80.
312. Had I been persuaded by the respondent’s submissions about the overall objection and/or the
weighted methodology, there were no further submissions from the respondent, supported by
authority, to allow an increase in the deducted amount from that identified in the payment
schedule.
313. In the Reply104, the claimant took objection to the respondent’s new assessments, which it argued
were disallowed under the guise of new reasons. It cited Hickory105 and Cornerstone as
authorities supporting its submissions that:
1.
the payment claim and payment schedule defined the issues in dispute, and
limited the submissions to the adjudicator; and
2.
the scheduled amount is the amount that the respondent proposed to pay,
101
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such that new assessments were disallowed.
314. I agree with the claimant’s submissions because otherwise there would be a moving feast of
differing amounts in each of the documents provided in the adjudication. To my mind, Hickory
sensibly confines the extent of submissions in the response, and Vickery J referred at [56] to wellknown cases of Protectavale, Parist Holdings and Multiplex v Luikens as support for this
approach.
315. At paragraph [57] of Hickory, Vickery J held that the adjudicator in considering the submissions,
under the Victorian equivalent, they must be duly made in support of the schedule. (my
underlining)
316. s26(2)(d) of BCIPA provides:
“the payment schedule, if any, to which the application relates, together with all submissions,
including relevant documentation, that have been properly made by the respondent in support
of the schedule;”
317. In my view and having regard to the powerful authorities referred to above, a submission
increasing an amount to be deducted from the claimant, cannot be duly made in support of the
schedule. Accordingly, I am unable to accept that the respondent can carry out a new assessment
of the payment claim.
318. This left me with the claimant’s submissions and evidence to value this item. However, as I have
already said an adjudicator cannot simply “rubberstamp” the claimant’s claims, because the
claimant had the onus to demonstrate its entitlement.
319. The claimant and respondent did not agree regarding the number of borehole investigations,
and the respondent had accepted the GF report. At paragraph 5.8 of the application, the
claimant stated that the electronic copy of the GF report included all records of geotechnical
investigations from which the figures referred to in paragraph 5.7 of the application had been
calculated.
320.
The claimant therefore relied upon the GF report for the valid data, and I find that, on page
19 of the report, it referred to 407 proposed boreholes of which 245 were completed. These
figures did not agree with those in the claim, and the claimant did not explain why there was a
difference.
321. The claimant had calculated its percentage complete by identifying the total number of activities
comprising the geotechnical investigation, by dividing the total of the actually carried out
activities by the total of the planned activities viz.:
1.
Bore holes (“BH”) - [230] actual and [384] planned,
2.
cone penetration test (“CPT”) – [13] actual and [36] planned;
3.
test pits (“TP”) - [437] actual and [632] planned;
4.
geophysics (“GPHYS”) - [35] actual and [56] planned.
322.
In my view, the only valid data is that in the GF report, and both parties agreed about that.
This means that I find the claimant’s calculations were in error regarding the number of
boreholes both planned and completed. The respondent took no further issue with the other
numbers of planned and completed in the GF report, and having regard to the payment
claim and the GF report, I am satisfied that the other numbers materially correlated.
323.
I tabulate my findings with the correct figures as follows:

total

BH

CPT

TP

GPHYS

1131 planned
730 completed
65%

407 planned
245 completed

36 planned
13 completed

632 planned
437 completed

56 planned
35 completed

324.
I therefore find that the claimant had completed 65% of SP2. However, Mr Brown’s statutory
declaration106 said that the parties had the practice of rounding all figures to 2 decimal places, by
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reference to the payment claim and payment certificate. The claimant provided no submissions
on this point. I noted that these 2 documents, and previous claims had used 2 decimal places.
325.
I am therefore constrained to calculate to two decimal places to which the parties had
agreed, and this therefore translates to 64.54%.
326.
My calculation is as follows:
730/1131 x $8,434,217 =
$5,443,835.91
327.
Accordingly, I value this claim as $5,443,835.91 and this was transferred to the
attached spreadsheet “LM1”.

C. SP3A Design Detail – Indirects $6,514,177.50
328.
The payment claim increased the percentage for the design detail - indirects work of actual
works complete to 84.54% from 81.81% resulting in a total to date of $6,514,177.50. The amount
claimed to be payable for this item of additional work was $210,347.16.
329.
The payment schedule took issue with this amount and valued this item as a deduction of
$906,491.86.
330.
I referred to the payment certificate 15 and noted that the respondent had valued the total of
the work to date at $5,397,338.48, based on its assessment of work complete of 70.05%.
331. This was a reduction of its previous assessment of 81.81%, which therefore resulted in the
substantial deduction claimed in the response.
332.
There is considerable disagreement between the parties about this SP3A claim and the allied
SP3B claim. As the respondent correctly identified, for SP3A the amount in dispute is
$1,116,845.02107.
333.The approach I have taken again is to examine the payment claim, payment schedule,
application, response, and the reply (if applicable) separately. This allowed me to make
appropriate findings of fact and give due consideration to the significant documentation
provided by both parties.

Payment claim
334.
This was a one-line item in the payment claim identifying that the item was 84.54%
complete, and the accompanying letter stated under Separable Portion 3A - Project
Management:
“Progress assessment calculated up until 9 April 2017 based on 9.09% per month.”
335.
No further substantiation was provided in the payment claim.

Payment schedule
336.
The payment schedule valued this item at -$906,491.86 in its summary table.
337.
The payment schedule responded in more detail to this claim on page 3 and referred:
1.
to information provided in the claimant’s proposal for detailed design; and
2.
also, by reference to Attachment 4, which comprised 2 pages of tables.
338.
Essentially the respondent relied upon the claimant’s proposal in which the respondent
agreed to include provision for Site investigation access permits & associated expenses in pay item
SP3A for cashflow purposes. It added that it was necessary to separate these costs from SP3A to
ensure the evaluation of actual progress cost is not distorted. It valued this item as 70.06%
complete, which meant that the claimant had been overpaid.
339.
On the first page of attachment 4, the respondent tabulated, “The composition of SP3A as per
proposal submitted by AECOM” and there was a breakdown of 10 activities under the Design
activities scope and 2 activities for the Site activities scope. The latter 2 activities amounted to
$1,336,026. The former Design activities amounted to $6,368,998.00, which together totalled
$7,705,024, which was the Schedule 3 Lump sum for this activity.
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340. In its calculations on the second page of attachment 4, the respondent divided this sum of
$1,336,026 into 11 separate amounts of $121,456.95 and deducted this amount from the 11 equal
monthly payments of $700,456.76 for each month commencing in July 2017 to May 2018.
341. In this way, the respondent demonstrated that it had separated the design activities from the site
activities.
342.
Insofar as the site activities were concerned it referred to AECOM’s Daily report dated 21
December 2017 which had demonstrated that 766 sites out of 1094 sites had been cleared and
used the ratio of the cleared to total sites to calculate the %age progress completion of this scope
at 70.00%.
343.
Regarding the progress completion for the design activities, it used the %age completion for
SP3B of 70.06% which it had calculated elsewhere in attachment 5 of the payment schedule, on
the basis that SP3A was INDIRECT to the SP3B scope.
344. Its resulting calculation for this item was to total 70.06% of $6,368,998.00 and 70.00% of
$1,336,026 to value the progress of the work at $5,397,338.48.
345.
It then subtracted the amount claimed to date of $6,303830.34, resulting in a deduction of
$906,491.86 for this item.

Application
346. The claimant claimed its entitlement by reference to table S3.2.2 in schedule 3 for the design
indirects and also referred to schedule 2 of the contract to more fully describe the scope of
services.
347.
The claimant asserted that payment was to be made for equal monthly payments at the rate
of 9.09% per month for the months of June 2017 to March 2018.
348. The claimant explained the basis of its claim being the sum of progressive monthly payments
of 9.09% of $7,705,024 because it had anticipated developing and providing the SP3 deliverables
over 11 months108.
349. It explained that the April 2018 claim had been reduced to 2.73% because the works were
suspended on 9 April 2018, and this reflected the pro rata reduction required under Schedule 3 of
the contract.
350.
It confirmed that the cumulative amount for which it was entitled to be paid was
$6,514,177.50 based on completion of 84.54%109. It offered an alternative of 81.77% completion if I
was considered that the percentage complete for this item should be the same as that claimed
for SP3B110.
351. It added that the respondent had sought to rely upon pre-contractual proposals to resist
payment, which did not form part of the contract.111
352.
It is useful to pause at this point to consider this objection. I have already found under the
SP2 heading above112 that the respondent is not entitled to rely upon precontractual proposals to
resist payment, because they do not form part of the contract.
353.
In this instance, however, I do not find that the amount calculated by the respondent for this
item resulted from the dividing up of the activities between design activities and site activities as
identified in the precontractual proposals, materially affected the scheduled amount.
354.
Whilst I accept that the respondent incorrectly divided this lump sum between a series of
activities that had only been identified in the proposal, and which were not in the contract; the
percentages complete for design activities and site activities, as far as is material were both 70%. I
am ignoring the 2 decimal places in this context. The lump sum amount used by the respondent
was correct, even thought it had divided it up into the 2 discrete activities.

108

Paragraphs 6.4 and 6.5 of the application
Paragraph 6.7 of the application
110
Paragraph 6.8 of the application
111
Paragraph 6.9 of the application
112
Paragraph 298 of this decision, in particular
109

Chris Lenz

Page 31 of 167

Adjudication 399211 AECOM Australia Pty Ltd v Carmichael Rail Network Pty Ltd

13 December 2018

355.
It appeared to me that the respondent’s 70.06% valuation for this item was based on its
assessment of the SP3B percentage complete activity, rather than anything related to the
precontractual proposals to which it had also referred.
356.
One important issue that emerged is whether the proper value for this item is governed by
the valuation of its cousin SP3B, or whether it is to be valued independently of SP3B.
357.
I now turn to the response.

Response
SP3 generally
358.
Paragraphs 10.1.1 through to 10.1.23 of the response provided an overview of the respondent’s
submissions regarding separable portion 3 (SP3), before then considering SP3A separately.
359.
It emphasised that the deliverables schedules for the various disciplines associated with the
design for this project included:
1.
a breakdown of the particular documentation; and
2.
level of detail to be provided within that discipline;
3.
at each of the Design Control Point (DCP) milestones113.
360. At paragraph 10.1.10, the respondent submitted that the completion of a DCP was a matter
determined by the respondent, and this determination was binding on the claimant.
361. It added that the SP3 deliverables were to be provided in a staged, progressive fashion in
accordance with the interim delivery dates identified in the Approved Program , that the
milestone dates were the end date for a particular DCP milestone114.
362.
It argued that the claimant’s failure to adhere to the interim submission dates in the
Approved Program had severely disrupted the respondent in a series of project areas which it
listed115, and then submitted these were relevant to the respondent’s claims in claim 5 and to its
entitlement to the recovery of liquidated damages116.
363.
In addition it submitted that the criteria applicable to the claimant’s progress against which
the DCP’s were set out were reflected in the claimant’s Design Management Plan (DMP)117, and
respondent said that the DMP had never been formally agreed with the respondent. 118
364. It then submitted that SP3 captured the totality of the detailed design work required which
was broken down into the claimant’s indirect (SP3A) and direct costs (SP3B)119. It added that the
terms of the contract governed the claimant’s entitlement which was dependent upon the
completion of the SP3 deliverables in accordance with the SP3 scope of services in schedule 1 to
the contract.
365.
It also submitted that its assessment of percentage completion of 70.06% was supported by
the first GHD report.120
366. These submissions, which included:
1.
the respondent’s determination being binding on the claimant;
2.
the SP3 deliverables were to be provided in a staged, progressive fashion
resulting in severe disruption to the respondent;
3.
thereby supporting its entitlement to claim liquidated damages,
had not been identified in the payment schedule, and were new reasons for non-payment.
367.
Accordingly, the claimant was entitled to reply to these new reasons and I am obliged to
have regard to the reply reasons provided by the claimant.
368. I turn now to the specific SP3A claim issues.
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SP 3A specifically
369. The respondent submitted that the claimant’s right to payment under this item was
contingent upon the extent to which the claimant had completed the services comprising SP3.121
370.
This reinforced what the respondent had earlier said in the payment schedule.
371. It criticised the claimant’s failure to substantiate its claim122. It reiterated what it had said in the
payment schedule, that the lump sum comprised both a design element and a site investigation
element. 123
372.
It argued against the claimant’s incorrect premise of claiming entitlement to this item as a
function of time, rather than by reference to the actual progress that had been achieved124. This
distinction between time and actual progress had not been articulated in the payment schedule,
so it is a new reason and I am satisfied that I can have regard to the reply submissions regarding
this issue.
373.
In support of its payment schedule, it explained how it had derived the 70.06% completion
for this item by reference to its assessment of the SP3B deliverables, and the need for a
reconciliation to take place.125
374.
At paragraph 11.4.5 of the response, the respondent emphasised that it was a matter for it to
assess and determine the progress of the services in connection with SP3A and that the claimant
had agreed to be bound by this determination.
375.
It added that if the claimant disagreed with the determination, then clause 44 of the contract
regarding dispute resolution needed to be invoked, and added that the claimant had elected not
to do so.
376.
The respondent also emphasised the “Method of Measurement” identified in table S3 .2 .2,
supported its view that payments were not a function of time, but were to be made by reference
to progress of services, and that a proportionate reduction for any month could be made as
determined by the respondent.126
377.
It submitted that the appropriate deduction for this item was $906,491.86.
378.
In order that the reasons are clear, I reiterate that I have not had regard to the precontractual documentation provided by the claimant to the respondent because they are not
contract documents.
379.
In this context this means that the distinction made by the respondent between the design
element and the site investigation element is not something I have had regard to, because the
contract makes no provision for this distinction.
380. I now turn to the reply because of the existence of new reasons associated with SP3 generally
and SP3A, in particular, because the respondent alleged that the claimant was bound by its
assessment.

Reply
381. The claimant asserted that its entitlement to payment was not conditional upon assessment by
the respondent.127
382.
The claimant emphasised that I am responsible for valuing the progress payment which is
not overruled by assessments made by others, and cited Abacus and Leighton has authority to
support the submissions.
383.
It added that the method of payment clause for this item was a temporal method.128
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384. The claimant submitted that it had consistently claimed its progress entitlement by reference
to time because that is what table S3 .2 .2 provided. It sought to rebut the respondent’s argument
that “Services” in item 3.1 meant services as part of SP3B.
385.
This distinction is important because the respondent’s submission that SP3A’s valuation is
governed by the progress and SP3B was the basis it put forward in its payment schedule. The
claimant did not deal with that issue in its application, it is only when the respondent
introduced the new reasons, that the claimant engaged on this point.
386. I find there was no distinction made in the Separable Portion 3 Scope of Works for detailed
design between the indirects and directs.
387.
I therefore need to construe the meaning of item 3.1 in table S3 .2 .2 and the High Court’s
Woodside principles of construing the contract that, “The meaning of the terms of a commercial
contract is to be determined by what a reasonable businessperson would have understood those
terms to mean” are used to assist.
388. There is certainly a temporal component to the method of payment being monthly invoicing
for equal monthly payments, and both the claimant and respondent agree on that point.
389. The claimant sought to emphasise that indirects are not directly referable to progress of the
directs under SP3B.
390. I am inclined to agree that there is a distinction because under the “Brief Description of
Services” for item 3.1, Design indirects (SP3A) are, “Those Services comprised in Separable
Portion 3 determined by the Principal to be Design indirects.”
391. As I have already said, there is no distinction made in Separable Portion 3 between directs and
indirects which makes construing the contract difficult.
392.
Under the heading of “Method of measurement” for item 3.1, which is Design indirects, the
parties agreed that this would be, “Progress of Services.”
393.
Under the heading of “Method of measurement” for item 3.2, which is Design Directs, the
parties agreed that this would be, “All technical and non-technical deliverables as per the
contractor’s approved deliverables list i.e. Design Control Points 1, 2, 3 and 3F deliverables.”
394. Accordingly, there is a difference in the method of measurement for these 2 discrete services,
and SP3B directly relates to deliverables linked to the DCP’s.
395.
In the application, the claimant identified indirect costs as including office rents, software
licensing, equipment costs (i.e. computers, mobile phones), office sundries such as stationery,
travel expenses and management costs, and that there are not directly referable to progress
regarding direct costs.
396. In considering the meaning of the word "Services” in item 3.1, and item 3.2, the parties have
ensured that there is clearly a distinction between indirects and directs.
397.
In order to value SP3 (both SP3A and SP3B, I need to make sense of what the parties
objectively had agreed about what they meant by:
1.
Indirects and directs; and then
2.
How each was to be valued.
398. For present purposes, I need to focus on the indirects, and I am satisfied that the claimant’s
meaning of what these costs involve is correct having regard to the parties’ contract. That is, they
include office rents, software licensing, equipment costs (i.e. computers, mobile phones), office
sundries such as stationery, travel expenses and management costs.
399. I do so because the respondent chose to not disagree with this meaning. Mr Brown said that
they were project management costs to complete the designs129,as well as a portion being
attributable to the overhead costs130 associated with SP2. I therefore find that these costs are not
directly referable to any particular design activity and are incurred whether or not progress on
the actual design activities is made.
400. However, Mr Brown chose to make a deduction in the payment schedule because there had
been a suspension of work on 9 April 2018 and did so by linking this payment to the progress of
SP3B.
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401.
To make sense of the payment mechanism under schedule 3, the “Progress of Services” under
the Method of Measurement has a somewhat peculiar part to play, because it is not clear how
one measures the progress of indirect costs because they do not relate to any particular design
activity.
402. This means that the Approved Program, which details design activities in this context, cannot
have any effective role to play in valuing any reductions in a month for SP3A.
403. The focus for this adjudication is on the method of payment which is the nub of the dispute,
and I find that the claimant’s approach of claiming equal monthly payments for these costs is
correct.
404. I reject the respondent’s submission that the measurement of this item was entirely
dependent on the progress made in SP3B, which is what it had done in its payment schedule and
in the response for the reasons identified above.
405. I also reject the respondent’s submission that valuation is dependent on the value of
construction work carried out rather than simply apportioned equally over time131, because, as the
claimant has suggested, in paragraph 3.13 of its reply the amount of the progress payment due to
the claimant is to be calculated under the contract. This is precisely what s13 of BCIPA requires,
and if the contract does not provide for it, then valuation takes place under s14 of BCIPA.
406. To my mind valuation of the progress claim is not directly linked to construction work being
carried out, or more correctly in this case, related goods and services being supplied for
construction work, being actually performed. The respondent provided no authority to support
such a proposition, and it is inconsistent with s14(2) of BCIPA which provides:
“Related goods and services supplied or undertaken to be supplied under a construction
contract are to be valued—
(a)under the terms of the contract; or
(b)if the contract does not provide for the matter, having regard to—
(i)the contract price for the goods and services; and
(ii)any other rates or prices stated in the contract; and
(iii)any variation agreed to by the parties to the contract by which the contract
price, or any other rate or price stated in the contract, is to be adjusted by a
specific amount; and
(iv)if any of the goods are defective, the estimated cost of rectifying the defect.”
407. Nevertheless, to appropriately value this item under the contract, the claimant ceased work
on 9 April 2018, and to make sense of the contract and allow a reduction to take place where
work ends in a month, there needs to be at “pro rata reduction for any month where performance
of services commences or ends partly during that month.”
408. This is provided for in the first dot point under the “Method of Payment” column, and I
cannot see how the second dot point can engage for this particular item, because I have found
the design indirects cannot be sensibly related to the approved program, nor is it somehow
linked to design directs.
409. The parties do not disagree that 9.09% per month is the appropriate percentage to apply for
the monthly payments. I am satisfied that termination of work took place on 9 April 2018 which
meant that the percentage of additional payment for this month is calculated as follows:
9/30 x 9.09% = 2.73%, which I consider is the pro rata reduction from 9.09%.
410.
The cumulative payment up until March 2018 was 81.81%, and the parties do not disagree
about that point.
411. Instead of being entitled to 9.09% of the lump sum for the month of April 2018, the claimant was
entitled to the reduction being 2.73% for that month. This totals 84.54% which I calculate is the
appropriate percentage for the design indirects which are not governed by SP3B.
412. 84.54% of $7,705,024 is $6,513,827.29, which is slightly less than the claimant’s number.
413. Accordingly, I value this claim as $6,513,827.29, and this is transferred to the attached
spreadsheet “LM1”.
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D. SP3B Detail Design – Direct $9,043,789.29
414.Some analysis of SP3B has already taken place in relation to SP3A above, so there is no need to
repeat those findings.
415. This is a particularly contentious item because the respondent complained that the
substantiation provided by the claimant in this payment claim had never previously been
provided.
416.
The respondent engaged the services of GHD to provide a report detailing GHD’s assessment
of the design progress achieved by the claimant in this claim. GHD supported the respondent’s
assessment that progress achieved by the claimant was only 70.06% and not 81.77% claimed by
the claimant.
417. Having regard to my earlier decision regarding the provision of new reasons, I found that by
providing the GHD reports, these constitute new reasons, which was the issue specifically
identified in the Wallace report, which is extrinsic material, to which I have found I could have
regard under s14B(3)(b) of the AIA.
418.This means that yet again there are four documents that need to be considered to resolve this
claim item, viz. the payment claim, payment schedule, application, and reply (the “adjudication
documents”).

A summary of some of the issues gleaned from reading all these documents
419.
Before reviewing the merits of SP3B, I considered it important to summarise some of the
issues that emerged from reading the adjudication documents which I felt was necessary before
dealing with the merits of the most substantive services’ item.
420. Schedule 3 identified the total contract price of $28,200,000 and the fixed lump sum for SP3
of $18,765,058. Detail Design comprised 67% of the services provided by the claimant, which is
the bulk of the services.
421. Unsurprisingly, both parties provided significant facts framed by their submissions and
supporting correspondence and statutory declarations and I read these documents to be
apprised of the factual matrix surrounding the dispute. A context is essential to understand the
issues. However, some issues fell outside the adjudication process prescribed by BCIPA.
422.
Mr Brown provided a significant amount of evidence in support of the payment schedule and
the response because he was the principal’s representative for the project. He provided direct
evidence about SP1, SP2, SP5, claim 2, claim 4, claim 5, claim 6 and the site instructions.
423.
One issue worth mentioning separately at this stage was Mr Brown’s attaching “without
prejudice correspondence” surrounding the suspension of works on 6 April 2018 (the
“suspension”).
424. Mr Jayaprakash provided evidence about SP2 and claims 1, 3 and 4.
425.
Mr Shah provided evidence about the contract and the advance payment, claims 4 and 6.
426. Mr Pocock provided evidence about claim 4.
427.
The respondent also provided 2 expert reports from GHD, Calibre and SJA.
428. The reply contained 15 statutory declarations together with one expert report from FTI about
programming. Most of the statutory declarations focused on the claimant’s differences in the
evidence from those of the respondent or its experts, which I will deal with more specifically
below.
429. However, Mr Charlesworth’s evidence was at a much higher strategic level and canvassed the
significant commercial drivers of the parties’ conduct and some of the payment difficulties
experienced by the claimant. He provided some more context to the suspension and the
circumstances surrounding it.
430. It is worth noting that there were several witnesses who could have given evidence for each
of the parties but who did not do so, either for reasons of having left their respective
organisations, or with no reason being given. Sometimes this made evaluation of the evidence
more difficult, particularly where a witness introduced hearsay evidence; and I was very careful
about considering the evidence or ascribing appropriate weight to it.
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431. In paragraphs 288 to 290 of this decision above, I have already identified the process that I
adopted in evaluating all the evidence by applying common sense to the correspondence and to
the further evidence in statutory declarations qualifying or expanding upon the correspondence.
432.
Earlier, at paragraph 282 of this decision, I said that I could apply the rules of evidence. Given
the significant evidence in the adjudication documents surrounding this claim item, and the
other claim items that I still need to consider, I felt it necessary to exclude evidence that was not
relevant.
433.
The relevant documents to which I may have regard are confined by s26(2) of BCIPA. Given
that I found that there were new reasons, I was obliged to consider all the adjudication
documents, including the reply material. However, not all of these documents were relevant.
434. I appreciate that adjudication is not a court proceeding, and the rules of evidence do not
have to apply. However, a close scrutiny of the evidence was appropriate to ensure the
adjudication process delivered a satisfactory outcome within the confines of BCIPA.
435.
I have already said that the evidence is necessary to provide the factual matrix surrounding
the dispute, but not all the facts are relevant in adjudication. In this context, whilst there may
have been:
1.
payment difficulties; and
2.
requests by the respondent for the claimant to reduce its monthly spend; and
3.
apparent without prejudice communications between the parties about
suspending and perhaps terminating their arrangements,
to my mind, whilst they provide context, they may otherwise not be admissible to influence
my decision.
436. I am obliged to value the payment claim under the construction contract, and the
adjudication documents assist me in doing so. However, unless the facts that I have identified in
the paragraph above, supported by appropriate submissions, can:
1.
provide context for an issue that is relevant for me to decide;
2.
legitimately influence the operation of the contract; and/or
valuation under the contract;
3.
assist with using rates, variations or amounts agreed by the parties; or
4.
attract the operation of a provision of BCIPA that alters the status quo,
to my mind they are unlikely to be considered relevant.
437.
I was entitled, as a matter of discretion, to ask the parties for submissions under s25(3)(b) of
BCIPA. However, I did not consider it appropriate to do so, because both parties had had ample
time to fully ventilate their positions as I had granted extra time for each to do so.
438. The decision to not exercise the discretion was made after reading the adjudication
documents and having given significant thought to the issues that have arisen within the factual
matrix.
439. With so much evidence provided by the parties in complex matters, an adjudicator may be
swayed to consider issues that are irrelevant to the adjudication process. As I mentioned
previously, it is not a court process where damages, breaches of contract and/or remedies for the
consequences of one party’s conduct are able to be ventilated and decided.
440. The parties are aware that they are at liberty to commence legal proceedings as s100 of
BCIPA preserves all those rights.
441.Accordingly, I confined myself to consideration of, and evaluation of only those facts that
allowed me, subject to BCIPA, to value the payment claim within the contractual regime.
442. I turn firstly to the payment claim.

Payment claim
443. The payment claim increased the percentage for the detail design - direct work of actual
works complete of the weighted average percentage to 81.77% from an earlier assessed amount of
69.15%, resulting in a claim for $9,043,789.29.
444. The payment claim stated that it was “Progress assessment based upon the weighted average
percentage of actual works complete per discipline as provided to Paul Brown via email dated
17/05/201 812: 11 PM.”
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445. This email headed “CRP Weighted Cost Assessment” attached a 1-page spreadsheet which
broke down the design activities table.132
446. I have copied this attachment into table A below because it serves as a touchpoint for the
various activities that I am obliged to value under this claim item.
A: PROGRESS ASSESSMENT
Discipline
SP3B Original Fee
Percentage
Track & Civil
$
3,025,831.51
Drainage and Hydrology $
2,355,762.02
Structures
$
2,405,270.05
Geotechnical Design
$
1,034,752.21
Occupational Crossings $
231,106.98
Roads
$
1,168,320.85
Environmental Design
$
51,217.51
Utilities
$
46,681.51
Land Owner Plans
$
324,300.82
Operational Modelling $
74,205.00
$
342,585.18
Camps
Total
$
11,060,033.63

27.4%
21.3%
21.7%
9.4%
2.1%
10.6%
0.5%
0.4%
2.9%
0.7%
3.1%
100%

(6th April date)
Actual % Progress
Weighted %
84.0%
86.1%
74.3%
87.0%
76.1%
78.0%
75.0%
80.0%
80.0%
95.0%
69.0%
80.4%

22.98%
18.33%
16.15%
8.14%
1.59%
8.24%
0.35%
0.34%
2.35%
0.64%
2.14%
81.24%

447. Of itself, it would not be possible for me to value this claim item just based on his table,
because this is a summary table. When I looked further into the adjudication materials, it is
evident that the claimant had earlier provided the respondent with quantitative assessments for
each of the disciplines133, and the parties had been communicating regularly about the
breakdown of this claim.
448. I turn now to the payment schedule.
Payment schedule
449. The payment schedule valued this item at $100,646.30 in its summary table.
450. The payment schedule responded in more detail to this claim on page 3 and referred to
Attachment 5, which comprised 13 pages, with the first being a table of its summary assessment
that overall the claimant had completed 70.06% of the design activities.
451. I extracted the respondent’s assessment from the respondent table, so that it was clear where the
discrepancies between the parties lay. It is the right-hand part of table A, with information
provided by the respondent.

452.
It was evident that the parties disagreed about each design activity, although from
environmental design onwards, the differences do not materially affect the assessment because
collectively these activities amounted to $838,990.02 out of a total of $11,060,033.63, which
comprised 7.59% of the design total.

132
133

Attachment B9 of the application and Attachment PB-45 of SDPB in the response
volume 4 Part B, attachments B9, through to B-17 in the application
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453.
It was evident in the assessment that 11 pages of it consisted of the template provided by the
claimant. This demonstrated that the respondent had assessed the claimant’s tables previously
provided to the respondent.
454. In the assessment, there were useful comments made by the respondent as to why it
disagreed with the claimant’s assessment which will require close evaluation.
455.
I considered the most appropriate strategy regarding this claim was to consider the merits
after having regard to all submissions that were made regarding this important claim, rather
than dealing with the matter on a piecemeal basis.
456. I turn then to the application for further input into this important claim.

Application
457.
The claimant claimed its entitlement by reference to table S3.2.2 in schedule 3 for the design
directs and also referred to schedule 2 of the contract to more fully describe the scope of
services.
458. The claimant submitted that Appendix A of the SP3 Scope of Services contained the
“Deliverables Schedule” comprising the design documents as well as the timing for the provision
of those deliverables by reference to Design Control Points (DCP) which the claimant called the
“SP3B deliverables schedules”.
459. Importantly, the claimant submitted that the criteria that had been agreed to assess this item
is explained more fully in its submissions supporting Claim 5 additional detail design work in
part L tab 1 of the application, and set out in:
1.
the Principal’s Guideline 1: Design (Rail), included in Schedule 7 of the contract;
and
2.
the Claimant’s Design Management Plan included in Schedule 10 of the
contract134.
460. The claimant referred to the annotated SP3B deliverables schedules, which it had attached in
Part E tab 9 of the application which provided the following information:
1.
the date that each deliverable regarding DCP1 and DCP2 was provided to the
respondent;
2.
identification of the documents provided in relation to each deliverable together
with some further relevant comments.135
461.
The claimant submitted that the dates contained within the annotated SP3B deliverables
schedules were obtained from an internal deliverables list spreadsheet which recorded the dates
of delivery of each design document verified by the ACONEX transmittal record. The claimant
outlined a comprehensive explanation as to the meanings of each column.136
462. The claimant asserted that it progressively provided the SP3B progress assessment
spreadsheets in support of each payment claim, and that it contained the 11 discipline categories,
which of those provided in Table A above.
463. Importantly, the claimant explained that the SP3B progress assessment spreadsheet showed:
1.
a quantitative assessment of the number of design documents provided within a
month compared to the total number to be provided;
2.
a quantitative assessment of the information and level of detail (“LOD”)
contained within the relevant design document, if it was to go through multiple
iterations, compared to the LOD for the final version of the document.137
464. The claimant then went on to explain how the table had been developed by means of
applying a weighting to each discipline category. It added that it had finalised the National Stock
Routes since its email of 17 May 2018, which meant that the overall percentage completeness of
SP3B increased from 81.24% to 81.77% in the payment claim, to which it said it was entitled.

134

paragraph 7.6 of the application
paragraph 7.7 of the application
136
paragraph 7.8 of the application
137
paragraph 7.13 of the application
135
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Response
465. This claim item drew significant controverting material from the respondent.
466. The thrust of the earlier part of Mr Brown’s statutory declaration was that the claimant had
failed to progressively provide DCP1 deliverables in accordance with the Approved Program,
which he said necessitated progressive delivery, so that the respondent could make timely and
meaningful assessments of the claimant’s claims.
467. In addition, he said that the timely delivery of these was essential because there were other
activities associated with these deliverables to be provided by others. He said that the failure by
the claimant to achieve the relevant milestones meant that it was liable to pay liquidated
damages to the respondent.138 This was not raised in the payment schedule, and was therefore a
new reason.
468. I will briefly digress to reiterate as I’ve mentioned previously, that I was obliged to consider
the Reply submissions because of the new reasons provided by the respondent.
469. What transpired in the Reply was a significant number of statutory declarations supporting
the claimant’s position and refuting, or at least curtailing, the position of the respondent. There
were 15 the statutory declarations in the reply.
470. In the application there had been 5 statutory declarations supporting the application, most of
which merely referred to the contents of the application and stating that the documents
contained within it were true copies, whereas these Reply statutory declarations referred to
specific paragraphs of the respondent’s witnesses.
471. The parties to this dispute, are in possession of the full factual matrix surrounding their dispute
about the payment claim, and only some of those facts have been provided by each in this
adjudication, which is quite normal.
472.
It appeared as if the application had proceeded on the basis that there were few disputes of
fact between the parties, because the payment schedule was fairly brief in outlining why the
claimant was not entitled to its payment claim. Furthermore, this was what the claimant
identified in its Reply139.
473.
However, what emerged in the Reply was a much bigger picture of the dispute.
474. This SP3B claim item was a key ingredient in the dispute as it comprised nearly 70% of the
agreed services agreed under the contract to be provided.
475.
Mr Brown, not only asserted that the claimant was late in the DCP1 deliverables140, but also
that the quality was not to the standard that he expected141.
476. Mr Brown did not assist me in identifying which of the SP3B DCP 1 deliverables had been
delivered late. At paragraph 84 of his declaration, he had made reference to the Approved
Program identifying the need for deliverables to be progressively delivered.
477.
At paragraph 28 of his declaration, he identified that the Approved Program was that
submitted by the claimant on 27 July 2017, and he attached a copy at annexure PB–07A.
478. I counted the number of DCP1 submission activities in this program from pages 10 to 42, and
they amounted to 135 activities. Mr Brown did not identify how many of these activities were
late, nor did he refer to which particular activities were late. Accordingly, it was difficult for me
to make any findings about this issue from Mr Brown’s generalised complaints.
479. Furthermore, he did not explain whether the standard that he expected for the DCP1
deliverable was in fact the contractual standard. It may well be that they did not meet his
standard, but I am obliged to decide objectively in accordance with the contract, whether a
particular contractual standard was achieved, and I cannot glean assistance from Mr Brown in
that regard.
480. Nevertheless, even if I had made findings of fact in relation to timeliness and quality of the
DCP1 deliverables, I considered that they would have no bearing on this payment claim, because
those deliverables were all due by 24 October 2017, and the contest between the parties had
progressed much further since then.
138

paragraph 57 and paragraphs 402 through to 408 of SDPB in the response
paragraph 7.4 of the reply
140
Paragraph 85 of the response
141
paragraph 85 of SDPB in the response
139
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481.Given that the payment schedule identified that the works under this item was 70.06% complete,
this had progressed far beyond the 30% required by DCP1. I therefore considered the facts
surrounding DCP1 provided by Mr Brown, and the facts in the reply controverting those of Mr
Brown, mainly by way of background to understand the contest between the parties. I made

no findings about the DCP1 contest.
482. Although he had not done so in relation to DCP1 deliverables; Mr Brown did provide a listing
of the 4564 SP3B deliverables for DCP2 and the dates of their delivery, albeit without specific
reference to identifying those deliverables142.
483. I thought that there was again no utility in trying to make a finding about the unspecified
deficiency in the deliverables as at 22 January 2018, because the payment claim was dealing with
deliverables as at the payment claim date.
484. Mr Brown said that the deliverables submitted by the claimant on 1 March 2018 was the last
time deliverables were submitted in connection with the DCP2 milestone143.
485. Mr Brown provided significant factual material supported by correspondence regarding the
respondent’s frustration about the inadequate deliverables provided by the claimant. However,
his statutory declaration also showed an underlying theme emerging from the claimant
regarding delays and delay costs associated with the reduction is SP2 work made on 15 December
2017.
486. Mr Brown indicated that the claimant was obliged to meet the milestone dates based on
partial information and/or assumptions using the available data.
487. Mr Brown said that it was standard in the industry to have a “design holds and assumptions”
based process to enable the claimant to progress and deliver the SP3B deliverables in accordance
with the DCP2 milestone. He said that this process was contemplated in the claimant’s design
Management plan and referred to section 5.3 on page 16 of that plan and submitted that the
claimant had maintained a Design Holds and Assumptions Register to record all assumptions
made in preparation of the detailed design.
488. He said that this demonstrated that the claimant had to some extent proceeded on the holds
and assumptions basis for certain parts of the SP3 services.
489. His statutory declaration evidenced further correspondence between the parties regarding
the perceived inadequacy of the deliverables; but having read all his material it appeared to me
that the key question that I am required to determine is the degree of adequacy of the SP3B
deliverables as at 29 May 2018, which is that contained within the payment claim for this
particular claim item.
490. The issues associated with the respondent’s frustration regarding deliverables up until the
payment claim in question, may well inform me about the veracity some of the other claims
made by the claimant, but insofar as this claim is concerned it was necessary to focus on the
respondent’s objections to the claimant’s percentage claim in the payment claim.
491.
The dispute surrounding the actual deficiencies identified by the respondent will need to be
resolved for each claim item.
492. Mr Brown provided evidence to the effect that the experts reports supported the
respondent’s position that the claimant had been overpaid.
493. It was important to consider whether I could have regard to these expert reports, because the
claimant argued that they should be disregarded, as I discuss below.

Experts reports
494. Whilst Mr Brown only refers to the GHD reports under this particular claim item, further on
in his statutory declaration he makes reference to the Calibre report as well.
495. I have already found that the provision of new reports constitutes new reasons, with the
consequence that I must have regard to the Reply submissions in relation to them.
496. Whilst I will be considering further issues associated with the Reply later on in this decision,
I felt it important at this stage, to consider the Reply objections to both expert reports on the
142
143

paragraph 94 of SDPB in the response
paragraph 95 of the response
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basis that neither experts were independent. The reason for doing so was to decide whether I
was able to look at the expert reports at all, as the claimant submitted that they should be
disregarded.
497. The claimant submitted that for an expert report to carry any probative value, the author
must be independent.144 It added that the authors of both expert reports were not
independent.145
498. Mr Brown referred to the GHD reports 1 and 2 to independently support the respondent’s
valuation of the SP3B claims. 146
499. In paragraph 9.6 of the reply, the claimant listed 22 references to GHD being engaged by the
respondent in relation to the Carmichael coal mine and rail project or the Carmichael coal
project. The claimant attached a bundle of documents supporting the GHD references in the
table in part D tab 2 of the reply. This section of the reply dealt with SP3 specifically in more
detail.
500. I have reviewed the documents in Tab 2 and find that GHD has been involved with the
Carmichael coal mine and rail project since 16 September 2010 through to May 2014. I am
satisfied that these documents show the commercial relationship between GHD and the
respondent. In my view GHD could not be considered as providing independent reports.
501. The claimant stated that it did not consider that GHD had the ability to act independently and
impartially in order to compile both the first and second reports.147
502.
It added that both the respondent’s and GHD’s failure to draw to my attention to the
extensive prior commercial relationship was sufficient a reason for both the first and second
GHD reports to be disregarded in their entirety148.
503.
In addition, insofar as the Calibre report was concerned, the claimant submitted that each of
the authors of that report had been seconded to the respondent and undertaken services on its
behalf.149 It again provided a list of 11 references pointing to a long-standing commercial
relationship between Calibre and the respondent since 2012. 150
504. The claimant submitted that it had provided substantiating documents regarding Calibre in
part E tab 3 of the Reply. 151 The claimant went so far as to say that in the circumstances the
Calibre report had been authored by the respondent, 152 such that it should be disregarded in its
entirety.153
505.
I am satisfied from these references that the Calibre personnel who were authors of the
report – Neil Pugh, James Mansfield, Greg Boytar and Todd Webster, all had Adani email
addresses, and were involved, on behalf of the respondent, in this project. I find that the report
was not independent.
506. The entire basis upon which the claimant said the reports were not admissible was on the
basis of lack of independence and/or impartiality. Accordingly, there is no need for me to
consider other issues associated with the admissibility of expert evidence because they are not
live.
507.
I am satisfied that in both cases, the experts were not independent because they had a
commercial relationship with the respondent. This has been demonstrated by the references
provided.
508. In the case of Calibre, when I consider Separable Portion 5, if necessary, I will more closely
examine the claimant’s assertion that all 4 authors of the report were assisting the respondent on
this very project.

144

Vol 1 Part A paragraph 9.4 of the reply
Vol 1 Part A paragraph 9.5 of the reply
146
paragraphs 185 through to 193 of SDPB
147
Vol 1 Part A paragraph 9.8 of the reply
148
Vol 1 Part A paragraph 9.9 of the reply
149
Vol 1 Part A paragraph 9.11 of the reply
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Vol 1 Part A paragraph 9.15 of the reply
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Vol 1 Part A paragraph 9.16 of the reply
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509. Nevertheless, the claimant did not provide any authority for the proposition that the expert
reports should be entirely disregarded. As I have already said earlier, I considered it
inappropriate to ask for further submissions from either party because both had ample
opportunity to properly articulate their cases.
510. As I have also said earlier, adjudication does not require the rules of evidence to be followed, but
I decided that I ought follow the rules of evidence for the benefit of the parties.
511. It is not for an adjudicator to make out either party’s case, nor to wander off on a frolic of their
own in relation to a particular issue. However, the claimant had raised the issue that I should
have no regard to the report of the experts because of their lack of independence and/or
impartiality, but it provided no supporting authority for that point.
512. I therefore felt obliged to determine whether the claimant was correct in making that
submission, because it is a significantly important point.
513. The respondent had earlier put forward both experts as independent and must have been aware
of the risk of them being found not to be independent. The question is whether independence
affects the admissibility of expert opinion evidence, and that is a live issue.
514. I considered Cross on Evidence in relation to expert opinion evidence154 and I could find no rule
within Cross that an expert needed to be independent.
515. In my research in Queensland’s jurisdiction, I found the case of Insight Projects (Qld) Pty Ltd v
Hervey Bay City Council [2007] QPEC 109 (“Insight”), which is within the District Court with the
proposition that:
“The report of an expert who is not wholly independent may still be considered by the court, but
given less weight than the evidence of a truly independent expert.”
516. This suggests that the ratio is the Court has a discretion to accept a report as admissible but to
give it reduced weight.
517. As I have said, adjudication is not a Court proceedings, but in my view an adjudicator should at
the very least give consideration to authoritative statements of the Court. If the parties make
submissions, supported by Court authority, then in my view those decisions would be binding on
an adjudicator. However, that is not the case here.
518. As I said there were no submissions by the claimant on the point, and from my research perhaps
the reason was that there was no authority to support the claimant. Wilson DCJ in his finding in
paragraphs [5] through to [6] of that case held as follows:
“[5] I do not think his report can, in the circumstances, be given the weight which would
ordinarily attach to evidence from an independent town planner retained in the ordinary course
by a party to an appeal. An independent expert witness’ primary duty is to the Court, and the
expert is subject to the particular strictures and requirements of the UCPR, and the rules of this
Court and its Practice Directions2 . The conclusion that less weight should attach to Mr
MacNee’s ‘report’ is not a reflection upon his experience or competence as a planner; rather, it
is the logical product of the observation that his acknowledged position as Council’s decision
maker is not consonant with the independence expected of an expert who qualifies in that guise
under the Rules.
[6] To be fair, the appellant did not object to his evidence, and I did not understand Council to
advance his report on the basis he is ‘independent’ of the proceeding. Instead, Mr MacNee’s
views are, I accept, those of an experienced planner showing why he decided to refuse the
application. Exhibit 4 provides, in effect, the particulars and an explanation and justification
for that conclusion.”
519. His Honour was referring to an independent expert’s duty to the court under the court rules,
which are not relevant in adjudication. However, Courts have had to grapple with this issue over
the years, where the rules of evidence do apply.
520.
What was clear from [6] of Insight were 2 facts, which differ from this adjudication. These
were:
1.
The appellant had not objected to the expert’s evidence;
2.
The Council had not advanced the report on the basis that the expert was
independent.
154
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521. In this adjudication by contrast, the claimant has objected to the experts’ evidence, and the
respondent had put them forward as independent. The ratio in Insight emerged from the
existence of these 2 facts. It is nevertheless in my view open to accept Wilson DCJ’s statement as
obiter, if neither of the 2 facts are present, as in this adjudication.
522.
What was similar in Insight and this adjudication, was that the experts put forward by the
respondent were not independent in the sense expected of those providing independent expert
reports.
523.
In my view, although the claimant had raised the issue of admissibility of these reports in
this context, it had not given me any authority for me to disallow them.
524.
I am satisfied that the correct approach is that I may consider the reports and then be very
careful in considering what weight should be attached to them because of the lack of
independence of the experts. As I said I will further consider the Calibre report in relation to
Separable Portion 5 below.

GHD first and second reports
525.
The first report dealt with the merits of the SP3B claim, and the second report dealt with
claim 5, which is considered below.
526.
The first report was extensive, and I needed to be careful about the appropriate weight to be
given to the report. As a matter of efficiency, I thought it best to refer to the Reply submissions
about various aspects of the report.
527.
Contained within the Reply were 15 statutory declarations, and a number of them dealt with
the statements in the first report.
528.
Adopting this strategy, may save time in reducing the extensive material to be read in the
GHD report, if I was satisfied from the claimant’s evidence that certain aspects of them be given
no weight.
529. The report did not descend into the level of detail regarding each aspect of SP3B as there
were time constraints.
530.
I will therefore turn to the contents of the first report, on an issue by issue basis (where
applicable), after consideration of the Reply.

Reply
531. The Reply submissions about admissibility have already been dealt with, so this analysis involves
the review of the statutory declarations dealing with specific aspects of the GHD first report.
There is also other statutory declaration evidence contradicting the evidence of the respondent’s
witnesses, but I will deal with those when considering parts of the claim.
532.
As can be seen from Table A above, there are 5 main areas of design claimed by the claimant
which involved nearly 90% of the work, and these are:
1.
track and civil (27.4%);
2.
drainage and hydrology (21.3%);
3.
structures (21.7%);
4.
geotechnical design (9.4%);
5.
roads (10.6%).
533.
The predominant focus will be on these 5 main areas, and in evaluating each claim, I turned
to the reply evidence for assistance.

The approach taken in analysing this claim
534.
I had earlier explained why I felt it necessary to refer to all the adjudication documents
before making a decision on this important claim.
535.
It allowed me to consider the important issue as to whether I was able to give consideration
to the expert reports, and if so, how much.
536.
In addition, because of the new reasons that emerged in the response, it allowed the Reply
submissions, particularly those objections dealing with the first GHD report to be considered
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before the necessary deeper analysis was undertaken. This informed me about the contents of
the first GHD report, and the weight to which I could give it consideration
537.
This analysis will now commence, and I need to be satisfied that the claimant has
substantiated each item of its claim. By following the approach that I have selected, it is not a
case of putting “the cart before the horse” of evaluating the respondent’s case before being
satisfied that the claimant had discharged its evidentiary onus.
538.
The reason for considering all documents before the analysis was to eliminate the time taken
to consider unnecessary issues, and in particular to allow proper consideration given to the
vexed question of how much weight ought be given to the first GHD report, because it was not
independent, despite the respondent submitting that it was an independent report.
539.
In deciding whether the claimant had substantiated its claim, I was constrained by the
documents provided. I was not provided with a 12 D model, or in fact any digital models against
which to check the claimant’s assertions. However, to my mind that level of analysis is not
appropriate to be conducted in an adjudication because it would require a detailed
understanding of the precise issues with this project, and that is a luxury not afforded to an
adjudicator.
540. What I need to be satisfied about is whether the claimant demonstrated entitlement and
sufficiently substantiated its claim, and in so doing it was necessary to look at the payment
schedule objections, and the other documents to decide whether the claimant has done so.
541. In a project of this nature, with significant activities being conducted by the claimant
progressively, I did not consider the absence of digital models was something that prevented me
considering the merits of the claimant’s claim.
542.
If, for example, the objections in the payment schedule are without foundation, and there are
no valid objections, it is in my view possible to draw the inference that there are no valid
objections to the valuation. Of course, in order to make this assessment there may be a need to
have recourse to the application, the response and the Reply.
543.
After all, the parties to the contract who know precisely what they have agreed to do, can
demonstrate whether the other party has not come up to the mark.
544. Equally importantly in considering all the documents before making a decision, was that it
enabled early consideration to be made of the critically important issue of the appropriate
valuation methodology agreed by the parties to which I now turn.
545.
Once this is established, I will then measure each component of the claimant’s claim against
that methodology in order to be satisfied that the claimant has substantiated that aspect of the
claim.

Contract valuation methodology
546. The claimant adopted a weighted average percentage of actual work complete per discipline
that had been provided by the claimant in an email dated 17 May 2018, which summarised a
series of emails sent between 7 May 2018 and 13 May 2018 regarding each discipline, with a
progress assessment attached.
547.
In contrast, the payment schedule adopted an approach that measured the claimant’s
output, and identified a series of incomplete tasks, as well as a number of checks that still
needed to be carried out.
548. It was evident from those attachments that the parties had been in constant communication
about the detailed design and that relevant documents were progressively passing between the
parties.
549. However, in the response, the respondent stated that the payment claim was the first
occasion on which the claimant had provided any qualitative assessment of its design
deliverables submitted to the respondent. 155
550.
The respondent disagreed that the claimant had previously provided the SP3B progress
assessment spreadsheets other than the May 2018 payment claim156.
155
156
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551. To my mind the significant issue is what was provided in the payment claim, so the respondent’s
complaint does not really have a bearing on the need to assess the payment claim on its merits.
However, it certainly explained why the respondent had developed its own assessment
methodology to determine the extent to which the claimant had completed SP3B.
552.
The respondent nevertheless broadly agreed with the claimant’s submissions157 about how
the claimant’s entitlement to a progress payment was to be calculated by undertaking a:
1.
qualitative assessment of the number of design deliverables submitted by the
claimant within the month relative to the overall deliverables required to be
submitted as part of the SP3Scope; and
2.
qualitative assessment of the content of the design deliverables to ensure they
included the level of detail and was sufficiently robust and accurate to reflect the
level of design progression.
553.
The respondent submitted that where the claimant and respondent parted ways was in
relation to the output of the assessment of the claimant’s design deliverables158.
554.
The respondent had earlier submitted that it had provided its assessment in accordance with
table S3.2.2 of schedule 3 and that the deliverables were those “accepted by the principal” and the
weighting of the respective contribution of design deliverables was a matter to be determined by
the principal.159
555.
It argued that it had done so and that the claimant had not identified why the respondent’s
position should be displaced.160
556.
The respondent placed a lot of emphasis on the history between March and April 2018
regarding the claims made, payment notices issued and tax invoices delivered by the claimant. It
asserted that between 1 April 2018 and 6 April 2018, which was the last day the claimant
undertook SP3B services, the claimant was essentially claiming for 12.66% of the entire SP3 Scope
in 5 business days, which it said was a staggering outcome and inherently implausible161, and this
was supported by Mr Brown’s statutory declaration.
557.
I will continue with Mr Brown’s statutory declaration but will now make a finding about the
response submissions162, supported by Mr Brown, about the claimant accepting the respondent’s
assessment to the 31 March 2018 claim. It was important to deal with this submission, so that it
was not lost in all the detail.
558.
The respondent invited me to draw the inference that the claimant most likely did not
achieve that rate of progress such that the claimant’s position was grossly overstated163. It then
relied upon the expert opinion set out in the first GHD report164 and the attachment to which it
referred165, and noted that the claimant had not provided a comparable third-party expert
report.166
Acceptance of the 31 March 2018 payment schedule
559.
The respondent submitted that AECOM accepted that assessment (31 March 2018) and issued
a tax invoice based on 69.15% of the SP3B deliverables having been completed. Without even
having regard to the Reply, I cannot accept that submission because the covering letter to that
Tax invoice dated 26 April 2018167, expressly reserved the claimant’s rights about the assessment,
but stated that in order to comply with the contract, it had to issue a tax invoice.
560. Part of the letter stated, “Clause 32.3 requires that AECOM must issue to the Principal a tax
invoice in the amount specified in the Payment Notice. Accordingly, our Tax Invoice is attached.
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We do not waive our claim for the balance and will intend to pursue payment of the outstanding
amount (plus interest and cost).
561. I therefore find that the claimant had not accepted the respondent’s assessment.
Returning to the respondent’s submissions
562.
The respondent then provided extensive submissions regarding the first GHD report to
demonstrate that the claimant’s progress claim for SP3B had been overstated.168
563.
Mr Brown referred to the claimant’s over claims for SP3 progress and the general difficulties
he had encountered with the claimant’s claim process.169 He spent quite a deal of time dealing
with the previous progress claims from January through to March 2018 in which he explained the
basis of his progress assessment for SP3B deliverables for those months and emphasised that
during this period the claimant had not challenged his assessments.
564. He stated that he carried out his assessment regarding the DCP2 deliverables, after having
received the claimant’s 12D models progressively, and attached the respondent’s assessment
dated 27 April 2018 at attachment PB-44,170 and that the claimant did not respond to the letter
and spreadsheet.171 There were 2944 entries for Track & Civil in this spreadsheet, most of which
were drawings. This spreadsheet had been originally created by the claimant and had been sent
to the respondent, and its focus was on the DCP2 design deliverables.
565.
In my view, these facts are of historical interest only, because the key focus is on the payment
claim and the payment schedule. However, Mr Brown said that the claimant (presumably in the
payment claim) did not provide a breakdown of the progress per deliverable as it had done for
previous payment claims, and that the respondent then followed the different assessment
method provided by the claimant to assess the payment claim172, and he attached a copy of the
respondent’s payment notice at PB–46.
566. I did not quite understand this statement, because I was under the impression from his
evidence that the claimant had not previously provided breakdowns of progress per deliverable
in its previous claims, and that then in this payment claim, the claimant put forward another
methodology.
567.
In any event, the approach is to value this claim in accordance with contract, and to that
extent the parties appeared to agree with the approach of a qualitative assessment of the number
of design deliverables together with a qualitative assessment of the content of the design
deliverables to ensure they included the level of detail and was sufficiently robust and accurate to
reflect the level of design progression.
568. Importantly, Mr Brown stated that its assessment of the claimant’s progress was mainly due
to the quality of the deliverables and not the quantity, and that it was the quality of the
deliverables expected in order to meet the requirements of the contract173.
569. I am satisfied that the parties’ approach to valuation, about which they broadly agreed,
complied with the contract mechanism. This means that the adjudication material that captured
all the contending submissions was most useful in deciding the applicable percentages for each
activity.
570.
As I’ve indicated below, I evaluated the merits of the Track & Civil claim by reference to the
contesting submissions between the parties without the distraction of the GHD reports.
571. I made a preliminary finding about the claimant’s claim in relation to this important item which
was nearly 30% of the SP3B claim.
572.
I then reviewed the GHD reports with an appreciation of the issues between the parties and
with the knowledge of the facts gleaned from the Track & Civil claim. The respondent relies
upon the GHD reports to support its position, so they must be considered.
573.
After considering the GHD reports, I made a final finding regarding the Track & Civil claim,
and then proceeded to consider all other activities for SP3B.
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Track and civil – claimed progress 84.0% - scheduled progress 66.1%
574.
The email from Mr Jones to Mr Brown dated 10 May 2018 sent at 4:37 PM with the progress
assessment formed the basis of the 84% claimed progress174. It was divided into 8 T&C activities
(being Rail alignment, Cut and Fill Batter Profiles, Rail Maintenance Access Road, Longitudinal
Drains, Catch/Slope and Embankment Drains, Signalling Pads, Bridge Locations, and Abbott
Point Integration with Rail) with columns denoting progress status, checking comments,
remarks, follow-up action for project restart, and relevant document columns.
575.
Progress status for each activity was identified and then the average percentage complete for
the entire track and civil item was calculated.
576.
The payment schedule added a number of columns to the claimant’s table under the heading
of Modelling, Civil Engineer & Plans 1 and Civil Engineer & Plans 2, against which it provided
assessment175.
577.
There were detailed comments under each column and in order to determine their validity, I
then had regard to the application and the response, and the Reply (if appropriate) to decide on
each particular aspect.
578.
In the application, at paragraph 7.23, the claimant responded to the payment schedule
indicating that was incorrect because of the reasons identified by the claimant in a series of
attached documents, as follows:
1.
the Annotated SP3B Deliverables Schedules, a copy of which is included in Part E
Tab 9;
2.
the Track & Civil Assessment Response Schedule, a copy of which is
included in Part E Tab 13;
3.
the Major Hydrology and Hydraulics Assessment Response Schedule, a copy of
which is included in Part E Tab 14;
4.
the Moderate and Minor Hydrology Assessment Response Schedule, a copy of
which is included in Part E Tab 15;
5.
the Geotechnical Design Assessment Response Schedule, a copy of which is
included in Part E Tab 16;
6.
the Occupational Crossings Assessment Response Schedule, a copy of which is
included in Part E Tab 17;
7.
the Roads Assessment Response Schedule, a copy of which is included in Part E
Tab 18;
8.
the Utilities Assessment Response Schedule, a copy of which is included in Part E
Tab 19;
9.
the Operational Modelling Assessment Response Schedule, a copy of which is
included in Part E Tab 20; and
10.
the Camps Assessment Response Schedule, a copy of which is included in Part E
Tab 21.
579.
I have listed all these documents under this subheading, but of course it is only part E Tab 9
and Tab 13 documents that are relevant for this particular item. The list however ensures that I
can cross refer to these documents under the other headings later in the decision.
580. I created a spreadsheet “LM2” which listed each activity for SP3B and the SP3B original fee
for each activity, and tabulates the payment claim and payment schedule percentages side by
side, as well as any allowable change in the application/response, with my decided percentage
under adjudicator’s percentage, followed by the weighted percentage.
581. I then totalled the weighted percentage for each activity to derive the weighted percentage
overall. I then calculated the dollar amount for this claim by multiplying the weighted
percentage overall by $11,060,033.63, which is the lump sum amount agreed for SP3B.
582.
This calculated the SP3B amount.
583.
This amount was then transferred to “LM1”. Until the weighted percentage overall and the
SP3B amount has been calculated, the reasons that follow are confined to the derivation of a
percentage complete for each activity.
174
175
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584. I also created individual spreadsheets for most of the disciplines making up SP3B, so that a
qualitative analysis could be made of each item. This spreadsheet is called “LM3” and had sheets
covering some of the claim activities. In some cases, a calculation was not necessary, so a sheet
was not provided.
585.
Turning back to the Track & Civil claim in the payment claim176, which was an email dated 10
May 2018 which divided the T&C activities as identified above. The payment schedule used that
same table with the same information, so I could look at it to glean the differences between the
parties as at 12 June 2016.
586. However, because of the significant amount of detail associated with this entire claim, I
thought it best to look at the application, response and Reply (if applicable) to have the clearest
picture of the parties contending positions.
587.
The claimant advised that its application responding to the payment schedule table was
provided in volume 6 part E tab 13. I have examined this document and note that it correctly
captures the payment claim, payment schedule with the respondent’s comments, and also
outlines the claimant’s controverting submissions.
588. Furthermore, Mr Brown in the response refers to his answers to the application which was
attached in PB-47 of his statutory declaration, but only in electronic format. I have examined
that document and note that it correctly captures the parties’ respective application and response
comments regarding each item with the respondent’s comments in red to the application’s
comments in blue.
589. I decided to use this document (PB-47) to determine the merits of the contending
arguments, as it correctly captured all the parties’ comments and, where applicable, I will refer to
the Reply.
590. I note that the claimant in the Reply177, at paragraph 4.2, dealt with its responses to
Attachment 5 in the payment schedule by correctly referring to its submissions previously
provided in the application and did not try to provide further submissions.
591. It referred to the new reasons provided by the respondent in the response being:
1.
the respondent’s determination of progress was binding on the claimant;
2.
the claimant had overstated its progress by allegedly claiming payment for
12.66% a progress between one and 6 April 2018;
3.
the claimant overstated its progress regarding SP3B for the reasons contained in
SDPB;
4.
the claimant overstated progress for the reasons contained in the GHD first
report,
and provided its submissions in the reply, to which I must have regard.
592. Given Mr Brown’s statement, I am satisfied that there is little contest between the parties
regarding the quantity of deliverables that were claimed in the payment claim. This forms the
first part of the agreed methodology to assess the design deliverables progress.
593.
The focus of my findings will therefore be on, as far as I can glean from the
contending submissions, whether the quality of the deliverables complied with the contract,
which is the second part of the agreed methodology to assess the design deliverables progress,
and therefore the payment to which the claimant is entitled.
594. I will consider each identifiable activity from the PB-47 spreadsheet under those respective
headings.
595.
It is sometimes difficult for an adjudicator, without the intimate knowledge of the particular
project, to make judgments about the quality of a design deliverable, because there are so many
ingredients that make up each deliverable. This is where the parties’ submissions are critical.
596. The parties have identified their respective positions on each issue, so I have, as far as
possible, weighed the relative merits of each argument to reach my decision. Sometimes, a
critical evaluation and comparison with the scope of work was necessary, and other times
common-sense was the deciding factor.

176
177

Vol 4 Tab B10
Vol 2 Part D
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597.
Where I have agreed with the respondent that there are some quality issues, the respondent
did not describe the extent of the defects, which made it difficult to know the extent of the
problem. In my view, it was not appropriate to provide an “all or nothing” valuation based on the
parties’ differing respective positions, because that is not valuing the works under the contract,
which is my obligation.
598. Given the analysis was constrained by the limited time available to conduct the review, I
made value judgments based on:
1.
the fraction of claimed defects that I found the respondent had demonstrated,
compared to all the defects it claimed; and
2.
the severity of those defects in the context of the design process; and
3.
the unknown extent of those defects (because the respondent did not provide
this information); and
4.
compared them against the difference between discounted percentage claimed
by the respondent, and the percentage claimed by the claimant to derive a defect
percentage,
which was then subtracted from the percentage claimed by the claimant.
599. This was a matter of a value judgment based on imperfect data.
600. The respondent’s occasional references to “common engineering practice” to support its
position was considered by me to be equivocal, unless it was supported by independent evidence
of what “common engineering practice” meant.
601.
In my view, the claimant has demonstrated that it is a very well-experienced engineer, so to
criticise it for not following “common engineering practice”, without more supporting evidence,
was not persuasive.
602. The respondent divided each activity into “Modelling (outstanding tasks), Civil Eng & Plans 1
and Civil Eng & Plans 2 (Outstanding tasks and issues)” and provided an equal weighting system
to Modelling and Plans to calculate an average.
603. In each case the lowest percentage the respondent provided for the activity was in the Civil
Eng & Plans 2 (Outstanding tasks and issues) column, so this was the principal focus of the
review by me. Nevertheless, the modelling and Civil Eng & Plans 1 comments were not forgotten
during the analysis process, if it appeared that they were not the subject of comments in the
application and response.
604. I proceed to consider the comments in PB-47. However, if I accepted the respondent’s
comments, and if I found that they constituted “new reasons,” I then considered the Reply.
605. Again, this approach was dictated by efficiencies in order to get through the material.
Rail alignment – Claimant claimed 95%. Respondent assessed at 80%, 70% and 70%
606. The claimant stated that a check on the cadastral boundaries with Aurizon was needed, and
it was awaiting the respondent’s directions, and that plans, and cross sections had been
provided.
607. It appeared that the 12D model was complete and the drawings from the model had been
generated.
608. The payment schedule comments under modelling and plans (x2) were dealt with by the
claimant in the application (in blue), and the response comments followed (in red).
609. In order to get through the level of detail being argued by the parties within a reasonable
time, I assumed that Column N in the spreadsheet of PB-47 contained the residual issues in the
dispute. The clamant responded specifically to 8 items in dispute.
610.
As a general observation, it appeared as if the respondent required all detail on the drawings,
whereas the claimant argued that the 12D model did not model certain elements (particularly
drainage structures) and that this detail was not required by the contract.
Lack of catch/diversion drains
611. The claimant argued that this was not in the 12D model and was not an item in the deliverables.
The respondent pointed to clauses 8.6 and 8.12.2 of the Scope of Works (SOW) requiring
detailed drainage design. I note from clause 8.6 that the claimant was required to provide all
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specifications and drawings relating to drainage. The key question is whether catch and
diversion drains formed part of drainage. In my view, as a matter of common sense, they form
part of the drainage design
612. Whether or not they were required to be on these plan and profile track & civil drawings is not
clear. However, the claimant did not explain where else these catch/diversion drain were
located, and in my view this drainage needed to be shown on a drawing, and was a deliverable,
even if it was not modelled in the 12D model. On balance, without controverting evidence from
the claimant, I find this detail should be on the plan and profile drawings. I did not look at the
Reply for submissions, because the respondent had not identified new reasons regarding this
item, it was already in the payment schedule.
613. The respondent’s complaint related to the lack of detailing of earthwork toes catch and diversion
drains, is sustained. However, in my view this lack of detail it is not some major omission which
renders the design defective. It is nevertheless an omission.
Culverts not annotated
614.
The claimant agreed that they were not annotated on the drawings and said it was not a
deliverable item and referred to the drainage schedule.
615. The respondent said it was common engineering practice to do have them on the plan and
profile drawings, whereas the drainage schedules provided more detail. It said that previous
versions had provided this detail.
616.
I find this equivocal, and I was not provided evidence by the respondent that they were on
previous plan and profile drawings.
Discrepancy with OCC labels, and untidy drafting etc
617. The claimant argued that the drawings were being finalised when works were suspended, and
that one discrepancy had been noted, and it needed confirmation of other discrepancies. The
respondent provided other examples of discrepancies but conceded that the drawings had
improved.
618.
I find there are discrepancies, but they related to identifier labels and untidy drafting which,
as a matter of common sense in a digital model is easily rectified, and not a major defect in the
design, but rather in minor detailing.
No sensitive cultural heritage and geotechnical hazards depicted
619.
The claimant argued that these elements were not required to be depicted and it was the first
time that they had been requested.
620. The respondent stated that both issues were identified in clauses 8.5 and 8.17 of the SOW
and Cultural Heritage in S7.5 of the contract.
621. I have examined both clauses in the SOW, which include slope stability and protection, and
cultural heritage respectively, but I do not find that either cultural heritage or geotechnical
hazards were required to be depicted on the plans and profile drawings. It appears sensible to do
so in order to flag these issues for contractors, but I need to focus on what the contract required,
and I am unable to find a contractual requirement to do so.
622. The respondent’s reference to S7.5, which I presume was reference to Schedule 7, clause 7.5,
refers to Project Information provided by the respondent. Clause 7.5 provides:
“Construction and Material Specifications
For Contractor designed works, the Contractor shall prepare sets of construction, fabrication
and material specifications which shall be coordinated with the information shown on the
construction drawings in accordance with the following steps:
•

Contractor shall develop and submit drafts of construction specifications for those
elements for which standard specifications are not available/ used.

•

Principal shall review and comment on the Contractor's submission. The Contractor shall
then revise its prepared specifications and standard specification updates and
modifications, copies of which shall be furnished to the Principal for further assessment

•

Contractor shall submit all required specifications with final updating, corrections and
modifications indicated on hard copy.
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Principal shall review and may request corrections as required. The Contractor shall
incorporate the above modifications in the pertinent specification sections.”

623.
I see no reference to Cultural heritage in this section. In any event, clause 9.2(c) of the
contract expressly provides that the claimant must not rely upon this Project Information and is
provided for the claimant’s convenience only.
624. The respondent has not explained why S7.5 requires the claimant to depict cultural heritage
on the plan and profile drawings as a matter of contract, so I reject this submission.
No indication of areas of soil treatment
625.
The claimant submitted that soil treatment was provided in the treatment schedules. The
respondent countered this saying that the schedules did not reflect the physical extent of
treatment on the ground.
626. Again, this is a sensible suggestion, but the respondent could only point to the GAPE/NML
project where this had been done previously but did not explain how this bound the claimant
under the contract.
627. I therefore reject the respondent’s objection.
Various objections
628. There were then several objections raised by the respondent, with which the claimant did
not engage relating to on formation drainage, geometric non-compliances, unlabelled temporary
laydowns, permanent and temporary boundaries not shown correctly, powerline location clash,
no holding yards, fences etc on the drawings, works outside the corridor at Abbot Point
629. I have already dealt with the on-formation drainage, and it may be a double up. The labelling
omissions, boundaries not shown correctly, no holding yards and fences appear to be detail
errors, about which the claimant has offered no explanation.
630. The works outside the corridor at Abbot Point was not quantified by the respondent at all,
which I would have expected the respondent to expand upon, had it been a major defect. I
therefore make no finding about this issue
631. The powerline location clash with the earthworks suggests a design anomaly, and I cannot
consider any Reply submissions, as they were not in response to new reasons.
Culvert discharge
632.
The claimant did not engage with culverts discharging into sand dune at APCT, but said they
were not contractually required, and that culvert labels were on the drawings.
633.
Clearly the claimant must have missed what the respondent was saying. I note the
respondent stated it was not clear whether this discharge was lawful.
634. It is not clear from the objection whether this was a design error, as discharge to a sand dune
may be acceptable. The question of the lawful discharge was unanswered. I cannot find whether
the discharge was unlawful, or not, as there is no further information upon which to make a
finding, so I reject this submission of the respondent.
Alignment vertical geometry not softened as expected at DCP2
635.
The claimant said these objections were subjective and had been addressed at DCP2, and
that operations modelling had subsequently been conducted to confirm the suitability of
alignment.
636. The respondent contended that the alignment was not finalised and cited reasons, which
were then not provided in the electronic copy I was given. I cannot therefore find that the
respondent’s objections on this point are made out.
Conclusion about this important item
637.
There is a 25% difference between the claimant’s percentage and the lowest percentage from
the respondent. I need to make a judgement, based on the contractual requirements, what
degree of completion was expected for the rail alignment design.
638. I am satisfied that there needed to be a deduction from the 95% claimed by the claimant for
the following deficiencies, which I have found are minor:
1.
Catch/longitudinal drains missing;
2.
Lack of labelling and untidy drafting;
3.
Detail errors – boundaries, powerlines, lack of laydowns etc;
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639. Whilst it is not exact, the respondent appeared to claim 10 categories of defects, of which 3
were made out. The drains appeared to be more significant and comprised 1 out of the 10
categories claimed which is 10% of the defects claimed.
640. The total defects show a 25% difference, as identified above. This suggests the drain defects
are 2.5% of the total defects, but their extent is not in evidence, so I have reduced this to 2%.
641.
I accept that the primary design tool was 12D, which is well-known in civil engineering as a 3
D digital model, which can also be used to produce 2D drawings.
642. It is the drawings that have drawn the criticism of the respondent, and in the case of the
catch/longitudinal drains, the claimant said that the 12D model did not deal with them. This
suggests that they would require detailing by other means. It may be that AutoCAD could carry
out this drawing work, but there is no evidence for me to make such a finding.
643. I estimate that this deficiency of the catch/longitudinal drains reduced the percentage
complete by 2%, because it appears that it was not something that could be remedied by
tweaking and then rerunning the model. The extent of the deficiency was, as I said, unclear.
644. As a matter of common sense, detailing errors are inevitable with a project of this size. I have
found earlier that there were nearly 3000 drawings produced for the Track and Civil alone, and
the respondent’s complaints have not been quantified.
645. The lack of labelling, drafting and detail errors evident in the 2D drawings appear minor, and
their extent has not been quantified by the respondent. Whist they are 2 out of 10 categories of
defects claimed, they are minor, and their extent is unknown, so I have estimated, as a matter of
common sense, that they reflect only a further 1% reduction in the percentage complete for the
design
646. This calculates to a total 3% reduction in the overall design, such that I therefore find that
this activity was 92% complete, compared to the 95% claimed by the claimant and this is
transferred to “LM3” TC.
Cut & Fill batter Claimant 80% Respondent assessed at 70%, 70% and 65%
647. The claimant said that the 2D alignment at 3m offset was completed and claimed 80% for the
work.
648. The respondent had several objections to this claim, and a pattern appears to be emerging
that the respondent provides a list of complaints, without explaining the extent of them, which
makes it difficult to critically evaluate, the extent, if any, of the defects.
649. The respondent maintained its “Modelling (outstanding tasks), Civil Eng & Plans 1 and Civil
Eng & Plans 2 (Outstanding tasks and issues)” columns.
650. The defects were claimed to be:
1.
RMAR not decoupled on typical drawings;
2.
dimensions have not been added to some design elements;
3.
allowances for Wayside asset, huts et cetera not shown;
4.
other client comments at DCP to have not been addressed;
5.
ventures still showing 0% grading when models have 10%;
6.
many design element still labelled “as specified” showing lack of design progress;
7.
many of the latest geotechnical outcomes need to be included. Serious issues as
design, Geotech and quantities and not consistent;
8.
drawings are conservative (treatment options given variability of subgrade over
entire project);
9.
many references to MTR S (DTMR) standards which is not applicable for CRN’s
specific design.
651. The respondent identified that the Modelling and Civil Eng Plans 1 was 75% complete, but Civil
Eng & Plans 2 only 70% complete.
652.
The claimant stated that decoupling cannot always be achieved, and the typical drawings
show how RMAR is incorporated, and the respondent did not appear to provide any further
response in red.
653.
The dimensioning complaint does not appear to have been addressed by the claimant. In my
view it is a minor detailing omission of unknown magnitude.
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654. The claimant said the location of Wayside had not been provided by the respondent, but in
any event, they were not part of the SOW. The respondent said these locations had been
provided in a number of forums and provided 3 examples and referred to design workshops. It
did not, however, address the contractual requirement for the claimant to provide them. I
cannot accept that this was a defect.
655.
The other client comments appeared to relate to stripping, and the claimant said that overstripping was beyond design, and was a contractor preference and not a contractual
requirement. The respondent said that this was a constructability trade-off raised previously by
the respondent. I appreciate that constructability fell within clause 8.18 of the SOW, and needed
to be reviewed twice, at DCP1 and DCP3. However, it was not clear when the respondent raised
the issue. In my view the works had progressed well beyond DCP1, and DCP3 was never reached
as the works were suspended on 9 April 2018 (which I find below), so the respondent has not
demonstrated that this was a contractual requirement in the circumstances.
656. The claimant said that it could not understand the benching comments, and the respondent
said there was an anomaly between the model and the drawings regarding benching. In my view,
as a matter of common sense this could only occur if the drawings reviewed by the respondent
were from an earlier version. I find that if the model showed 10%, then to produce the drawing
from the model to show the 10% benching merely requires it to be printed. I cannot find that this
is a design defect.
657.
The claimant’s comments about the “as specified” notification on the drawings being
standard practice for a case by case basis on a construction drawing, and that the reviewer did
not comprehend this, did not appear to be answered by the respondent, so I cannot find that this
is a defect.
658. The claimant answered the geotechnical data anomaly by explaining that in some locations
this work had been stopped by the respondent. The respondent said that it had not received the
geotechnical report to understand the subsoil condition holistically. I do not understand why
this is considered a design deficiency, given that it is uncontested that certain geotechnical work
was stopped. This may have made the respondent’s job more difficult, but I cannot make any
adverse finding about the design completeness on this issue.
659. The claimant appeared to answer the criticism of the conservative design by saying that the
respondent’s comments were subjective. The respondent did not appear to expand on this
complaint, and it did not point to how the contract required conservative designs to be dealt
with. I make no adverse finding about this issue.
660. The claimant did not respond to the criticism that it was referencing DTMR standards.
However, it was not all clear to me why refences to these standards were a defect, particularly
when clause 8.15 of the SOW requires the work to interface with DTMR. I cannot find that this is
a design deficiency.
Conclusion about this item
661.
The largest difference between the parties is 15%.
662. The only defect that I have found for this item related to insufficient dimensioning of
unknown magnitude, out of a total claimed defects category of 9. 1/9th of 15% is 1.67%, but I do
not consider that this was 1/9th of the defects because they were minor.
663. I estimate that this reduced the percentage complete by only 1% as it related to something
that I find by inference could be addressed quickly with a rerun in the model.
664. I therefore find that this activity was 79% complete, compared to the 80% claimed by the
claimant and this is transferred to “LM3” TC.

Rail Maintenance Access Road (RMAR) Claimant 100% Respondent 70%, 70% and 65%
665. The claimant claimed 100% for this aspect based on the 12D model at 3m offset from the toe
of the embankment was complete.
666. The respondent had 3 main complaints:
1.
The RMAR was not at formation level for switches/turnouts; and
2.
The RMAR clashed with other infrastructure being:
(i) Rail system pads;
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(ii) Longitudinal/catch drains; and
(iii) Culvert aprons;
3.
The RMAR was not optimised.
667. The claimant’s response was that the RMAR plan location was as per the contract, and its
drawing depicting it was made with the agreement of the respondent, and that the RMAR was an
integral part of the rail system pad and was provided prior to the drainage design being updated
to reflect the respondent’s revised RMAR location.
668. The respondent responded and said that this did explain why the road was not at formation
level at switches and turnouts, and that this had been discussed at length at previous meetings,
and it referred to clause 8.3 of the SOW, and it extracted the relevant provision.
669. In answer to the claimant it reiterated that there was a clash with other infrastructure being:
(i) Civil infrastructure;
(ii) Drainage models; and
(iii) Occupational crossings.
670. I looked at clause 8.3 of the SOW and it did not deal with RMAR’s. However, clause 8.9(a) of
the SOW contained the extract provided by the respondent.
671. The respondent did not respond to the claimant’s claim that the drainage design had not been
altered to reflect the respondent revised RMAR location, so I am prepared to accept the
claimant’s submission on that point.
672. However, this does not explain the failure to have the RMAR at formation level at switches
and turnouts, which was a contractual requirement. This is a logical contractual requirement,
because it should be expected that vehicles and personnel would be at the same level as these
railway line installations. I could not consider any Reply submissions because these were not new
reasons.
673.
It also did not explain why there was poor integration with the civil rail model and the
occupational crossings model. I find that these were new reasons in the response, as they were
not in the payment schedule.
674. Unfortunately for the respondent it did not provide any further details of the nonconformance, because I do not accept that the clash with the drainage model was a justifiable
complaint, and the respondent had changed the alignment.
675.
It may be the claimant has addressed these issues in the reply, and I will turn to it before
deciding on this point.
676. In the Reply the claimant referred to the statutory declaration of Mr Danieli in response to
the respondent’s Mr Brown’s Track & Civil objections178.
677.
Regarding the poor integration with the civil rail model and the occupational crossings
model, and indeed the drainage model. Mr Danieli’s comments in AD-01 explained that the
respondent had used revision B of the drawings and not revision B2 of the plans, which he said
had remedied the respondent’s concerns by amending those drawings.
678. I am therefore satisfied that these issues were addressed before the payment claim, and no
longer demonstrates those aspects are defective.
679. I therefore find that there had not been a satisfactory explanation about the RMAR not being
at formation level at switches and turnouts, as the claimant had not addressed it in the
application and could not rely upon its Reply because this issue was not a new reason.
680. I have no evidence from the respondent as to the extent of the defects, nor how many
switches and turnouts were affected.
681.
There is a 35% difference between the parties’ positions, and most of the respondent’s 8
complaints were not made out.
682. I consider that this formation level failure, when corrected by the claimant could affect other
vertical alignment issues and on a straight proportion calculation was 1/8th of the defects.
683. However, on balance, and having regard to the effect on other design aspects, I conclude that
this failure is about a third of the difference between the parties’ positions of 35%, rather than
just 1/8th. This translates to a deduction of 11.67% but given the extent and number of defects
were unknown, I have reduced this to 10%.
178
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684. This deduction of 10% demonstrates that the work was 90% complete.
685. I therefore find that this activity was 90% complete, compared to the 100% claimed by the
claimant and this is transferred to “LM3” TC.

Longitudinal Drains Claimant 100% Respondent 70%, 65% and 65%
686. The claimant stated that the drains modelled parallel to rail cut completed at 100%.
687. The respondent had several complaints under its three columns in the payment schedule
including:
1.
some diversion drains were not daylighting correctly;
2.
drop inlet structure not captured within the model;
3.
invert of diversion drains located above natural surface;
4.
diversion drain bund/windrow not modelled to ensure drain depth is adequate;
5.
incorporate design items from modelling reviews required;
6.
review of on formation longitudinal drainage calculations required;
7.
longitudinal drainage between arrival line and Abbott point is unclear – strings
overlap.
688. As I have said previously, I have generally referred to the third column in the payment
schedule for the outstanding design tasks and issues, as this column specified precisely that. In
this case there was just one line item “Longitudinal drainage between arrival line and Abbott
point Road is unclear – strings overlap,” which is the last item (item 7) above.
689. In the response the respondent made no further reference to items 1 to 6 above, and that is
why I thought it prudent to list them to ensure that issues were properly ventilated.
690. The claimant had responded in the application as follows:
1.
regarding the Abbott point line-item, the claimant explained that a small part of
the network was subject to alignment finalisation delays caused by lack of survey
and uncertainty over agreeing interfaces with Aurizon and port; and
2.
the design interface between road and rail had been completed.
691.
In the response, the respondent made these submissions:
1.
Port had already been surveyed on the ground and it refuted that delays to
interfaces with Port entities had delayed the entire drainage design;
2.
the current level of detail on drawings for longitudinal drainage did not allow the
contractors to accurately price these elements or allow for infrastructure clashes
to be checked, particularly in congested areas;
3.
there’s been little or no integration of road/rail longitudinal and cross drainage,
stormwater detention lawful point of discharge etc;
4.
it referred to a drawing showing no longitudinal drainage or cross drainage
under Abbott Point Road.
692. In my view these constituted new reasons, allowing the claimant to reply, which it did
through Mr Danieli, who commented as follows:
1.
This line-item was related to longitudinal drains regarding drains modelled
parallel to rail cut formation, and this definition was to avoid confusion relating
to types of rail formation longitudinal drains as follows:
(i) embankment drain (bottom of embankment) 20 year ARI event;
(ii) longitudinal drain (in cut) 50 year ARI with 300 mm freeboard;
(iii) he referred to supporting documents where these abbreviations had been
issued;
(iv) regarding the existing drainage survey issue, he said that the survey was only
received by the subcontractor in late January 2018 which allowed flood
modelling for the road designed to be underway but was not completed at
the time of the project suspension;
(v) the longitudinal drains which were shown on drawing 152210 for both
revisions B & B1 were clearly not shown by a single line string. (This was the
same drawing referred to by the respondent).
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693. Whilst it is not entirely clear, it appears as if the respondent had misconstrued what this
line-item was claiming for; which the claimant explained in the reply, as being “drains modelled
parallel to rail cut formation.”
694. Given that the respondent did not re-emphasise its first 6 points identified in the payment
schedule as still being outstanding in the Civil Eng & Plans Eng 2 column, and the claimant’s
explanation as to precisely what modelling was being referred to, I am satisfied that the first 6
items were no longer an issue.
695. This left the drawing showing no longitudinal drainage or cross drainage under Abbott point
Road as the respondent’s outstanding item. Given that the claimant referred to precisely the
same drawing about which the respondent had a complaint and said that the longitudinal drains
were not shown by single line string, it appears to me as a matter of fact (given Mr Danieli has
given direct evidence that the attachment “AD-01” were his comments179) that the respondent’s
complaint cannot be substantiated.
696. Accordingly, I find that the respondent has no sustainable complaints regarding this item, I
am satisfied that the claimant has completed this modelling so that the claimant’s percentage of
100% is transferred to “LM3” TC.
Catch/Slope/Embankment Drains Claimant 30% Respondent 50%, 30% and 30%
697. The claimant had claimed that this was 30% complete, and whilst the respondent said the
modelling was 50% complete, it had both plan percentages as 30%.
698. I therefore find the parties agreed about the percentage complete to this item at 30%, and
this is transferred to “LM3” TC.
Signalling Pads Claimant 70% Respondent 70%, 65% and 60%
699. The claimant claimed that Pad areas modelled at Passing loops and Bad Order Sidings. RBS
and other signalling locations located in 2D within AutoCAD and claimed 70% for this item.
700. Insofar as the modelling was concerned (payment schedule 1st column), the respondent
agreed with the figure of 70%, so there is no point in considering those comments because the
parties agree about the percentage completion of the design.
701. In the 2nd column, the respondent said that, “Streamflow detector location assessments have not
been carried out. Hence SFD sites not nominated and designed delaying signalling work design.”
702. In the third column of the payment schedule, the respondent commented as follows:
1.
S & C conduits/pits at level crossings not shown as requested;
2.
turnout pads have not been modelled;
3.
RMAR not properly integrated with rail systems.
703.
In the application the claimant responded as follows:
1.
S & C conduits and pits are not part of the scope of works;
2.
Minor modelling exercise to finalise rail systems information when supplied by
CRN;
3.
70% completion recognises some work required to complete.
704. In the response, the respondent stated that it did not believe the rail system design had
reached DCP 2 (66%) – earthwork modelling in 12 D, integration of the RMAR, drainage design,
finalising high rail pads and access, bad order sidings. RBS and equipment huts, streamflow
detectors.
705.
In my view, these were new reasons which allowed me to consider the Reply and Mr Danieli
in particular. In response to this list from the respondent he said:
1.
Major pad types Passing Loops and adjacent Bad Order Sidings had been
modelled in 12D;
2.
streamflow detector, asset protection and radio base station locations had been
sized and located ready for 12D modelling which are very simple earthwork pads
to model;
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3.

some comments by the respondent were not applicable to the rail systems or
more associated with the rail formation works such as:
(i) integration of the RMAR ramp not modelled as this is part of the 2D RAMR
alignment. Ramp grades and cross falls noted on typical drawings….
(ii) Drainage is associated with the rail formation not rail systems and is shown
on drawings.
706. In resolving the contest between the parties about this point, it was very difficult to glean
how the respondent substantiated its less than 66% completed design from the words used in
the response.
707.
Mr Danieli has provided direct evidence that the major pad type passing loops and Bad
Order sidings had been modelled in 12D. He conceded that the streamflow detector, asset
protection radio base station locations were ready to be modelled but, it was evident they had
not been put into the model, which he said was a very simple thing to model.
708. I’m prepared to draw the inference that these items that were ready to be modelled were
ancillary to the main elements of the 12D design for this item, and that they were easy to model.
Accordingly, in my view, it is quite reasonable for a claim for 70% to allow for these activities still
to be done.
709. He provided a plausible explanation regarding the RMAR ramp not being modelled because
it was part of the 2D alignment, which I take to mean the payment claim reference to AutoCAD
and the drawings which were provided, and that grades and cross falls were noted on typical
drawings. Whilst I accept that they needed to be part of the design, the respondent did not point
to the contractual requirement that these elements had to be in the 12D model.
710. Insofar as the drainage explanation was concerned, I find as a matter of common sense the
drainage is more likely to be part of a rail formation drawings rather than a rail system, and in
any event are identified in those drawings.
711. Accordingly, I find that the respondent has no sustainable complaints regarding this item, I am
satisfied that the claimant has completed this modelling so that the claimant’s percentage of
70% is transferred to “LM3” TC.

Bridge Locations
712. The claimant claimed the earthworks at abutment area was complete.
713. The respondent did not review this part of the claim, but said that it fell within the bridge claim,
so I will need to review this claim.
714. I accept the claimant’s percentage and 100% is transferred to “LM3” TC
Abbot Point integration claimant’s 95% respondent 75%, 75% and 60%
715. The claimant simply said that the modelling was complete and claimed 95%.
716. The modelling complaint from the respondent appeared to be that it could not understand why
this was a separate line item to rail earthworks, and that the rail earthworks comments were still
applicable and that the respondent required the latest Aurecon design to be integrated.
717. Under the second column of the payment schedule, it referred to the model comments, which I
have just outlined.
718. Under the third column of the payment schedule, the respondent said:
1.
this area of the project required a lot of refinement and was not a DCP2 level;
2.
longitudinal drainage between arrival line and Abbott point is unclear – strings
overlap;
3.
overlapping earthworks toes between road and rail (power)
4.
longitudinal drainage has not been modelled in Port Loop.
719. In the application, the claimant responded as follows:
1.
the design completion and Abbott point was delayed due to:
(i) protracted interfacing with Aurecon and Port led to late development of this
area;
(ii) approval from Port, Aurizon & CRN to allow survey to be undertaken;
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design interface between road and rail was almost complete to a level sufficient
to undertake DCP3 reviews;
3.
but project suspended before CAD could be completed for DCP3 deliverable
720. In the response the respondent simply said, “Refer comments above on this” and “This is a
duplicate entry and should be consolidated with above.”
721. I do not consider that these are new reasons but merely rehashing what had been said under the
Rail Alignment line item above. Therefore I may not have regard to the Reply.
722.
The respondent’s comments that this line item should form part of Rail Alignment makes
matters rather difficult. I have already found that the rail alignment percentage completion was
92%, so if I refer to my finding on that item that would be the percentage complete finding.
723.
However, that would not do justice to the dispute, and I presume the reason why the
claimant had this line item for the track and civil activities was that the Abbott point area had
been difficult to model because of the need to interface between Aurecon, Aurizon and the Port.
724.
In advancing a claim for percentage completion for a design which included this interface, I
can see the logic in keeping it separate in order to measure the progress of this rather difficult
aspect of the design.
725.
Accordingly, I cannot accept the respondent’s contention that it formed part of rail
alignment, because one is referring to a single discrete congested area. The respondent itself
recognised this area because in its third column in the payment schedule relating to the
Longitudinal Drains claim, it had said, “… nor does it allow for infrastructure clashes to be
checked, particularly in areas where the corridors congested such as Abbott point.”
726. I will therefore focus on the third column of the payment schedule. Somewhat surprisingly it
said that this area of the project required a lot of refinement which was not a DCP2 level. This
suggests that the respondent recognised that this was a discrete part of the project.
727.
Unfortunately, it provided no objective measures to substantiate as to why the design had
not reached this level. It merely referred to its comments in response to rail alignment do not
assist at all.
728.
Insofar as the longitudinal drainage between arrival line and Abbott point was unclear –
strings overlap, this appears to be a doubling up by the respondent because this issue has already
been dealt with elsewhere.
729. As to the comment that the longitudinal drainage has not been modelled in Port Loop, as a
matter of logic the claimant’s comments regarding the protracted interfacing with the other
three stakeholders.
730.
In addition, the fact that the project was suspended, provided an explanation as to why this
the longitudinal drainage had not been modelled.
731. The question is how much less developed was the design because of this defect, and that is very
difficult to answer in the abstract because the respondent did not directly engage with what
precisely was missing.
732.
In this context, and due to the significant amount of time that I have already had to devote
to this important Track & Civil claim (which comprised over 27% of the total lump sum amount
for this SP3B claim of over $3million), I find that the respondent provided me with no
measurable criteria against which to suggest that the claim for 95% made by the claimant is
incorrect.
733.
Accordingly, I find that the respondent has been unable to convince me why the claimant
should not receive the percentage that it claimed. There is a residual 5% of design that still needs
to be complete on the claimant’s own admissions. By the respondent referral back to its Rail
Alignment submissions, which were far too general in any event for the specific Abbott point
area, I find no tangible submissions to displace the claimant’s argument that it has completed
this modelling, so that the claimant’s percentage of 95% is transferred to “LM3” TC.
734.
I then added all the respective percentages which contributed to the completion of this item
in LM3 TC and calculated the average percentage (as the parties had done) to yield 82% for this
item.
735.
In the circumstances, I am satisfied that this average percentage of 82% for this item was
reasonable and this percentage was transferred to the spreadsheet “LM2”.
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736.
I used this percentage and multiplied it by 27.4% (being the percentage of the overall SP3B
lump Sum contributed by Track & Civil) to find a weighted contribution of 22.47% to the lump
sum of $11,060,033.63.
737.
This amount was calculated to be $2,484,968.36. I followed this procedure with all the other
activities in LM2 and added all the other claim amounts for the SP3B deliverable, and the total
for SP3B was then transferred to “LM1.”
738.
I will now turn to drainage and hydrology, but before doing so it is important to deal with the
GHD reports which, not surprisingly, had followed a different pathway to determine the
percentages complete for each of the design activities.
739.
The reason why these reports are only being dealt with after considering the Track & Civil
component of the claim is that it took quite some time to become immersed in and familiar with
the details involved in the design claim. Until this knowledge was gleaned, I considered that
there was before reviewing the GHD reports, I needed to have a good appreciation of the contest
about the claim with which the parties were engaged.
740. I turn to the GHD reports with an appreciation of the details of the Track & Civil claim,
against which I could evaluate the merits of the GHD report whilst having regard to the Reply
submissions and the claimant’s supporting evidence.

GHD reports
741. I have already indicated in the decision above my preparedness to have regard to these reports
with the qualification that I would be very careful about the weight to which I would give the
evidence. That decision was based on a Queensland case which had considered this issue, and
not on any evaluation of the contents of the GHD reports.
742.
I am now at the stage of having to closely evaluate these reports, being mindful that they
constitute new reasons, and particularly cognisant of the objections taken by the claimant to the
approach taken by GHD and the contents of the reports.
743.
I now have an appreciation of the details of the Track & Civil claim, and can therefore take
steps to consider the GHD reports against those facts.
744. Given that the GHD reports were new reasons, I was able to have regard to all the documents
contained within the Reply without having to evaluate whether I was able to do so. In this
decision I have been very careful to ensure that I have only accessed the Reply when a new
reason had emerged.
745.
In order to get an appreciation of the claimant’s objections to the GHD reports, I read each
witnesses statement to understand their concerns about the GHD reports. This did not constrain
me into only considering the Track & Civil claim, but gave a broader view of the reports’ merits
across the whole spectrum.
746. Some of the threshold issues that emerge may have a significant bearing on the extent to
which I may have regard to the GHD reports.
747.
Neither party provided me with assistance about reception of expert evidence, apart from the
claimant submitting that the reports were inadmissible because they were not independent and,
after reviewing the law in Queensland, I rejected that submission.
748. Having found no assistance from Cross on Evidence I consulted a very useful text by Bailey180
about expert evidence in construction law matters. This text is authoritative as it is up-to-date
and deals with the issues in Australia and the UK.
749. Interestingly, Bailey confirmed the approach that I’ve taken regarding the admissibility of
expert reports in his statement, “The independence (or lack of independence) of an expert is a
matter that goes to the weight that is accorded to his evidence, rather than its admissibility”.181
750.
Bailey referred to the normal procedure that an expert was required to give oral evidence so
that this evidence and the report could be subject to cross-examination. He added, “But if the
180

Julian Bailey: Construction Law Volume 3 Informa Law from Routledge (2011), Abington Oxon, pages 1787 to
1799
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evidence of the expert is illogical, incoherent or inconsistent, or if it is based on an incomplete set of
facts, or unrealistic assumptions, the fact that the expert has not been cross-examined does not
represent an impediment to the court concluding that the experts evidence should be rejected.”182
751. Adjudication does not contemplate cross-examination, nor is it a court process, however the
principles in my view remain applicable in this case.
752.
Katrina Louise Roper provided a statutory declaration regarding her assessment of the
objective number of deliverables that GHD would have had in its possession in reaching the
conclusions in its report.183
753.
She said, and I accept, that she was the Document Controller for the claimant on the project,
and I noted her email addresses in a number of the communications between the claimant and
the respondent when documents were delivered by the claimant.
754.
She referred to Appendix A of the first GHD report which was described as “Deliverables
Received List” and section 2.2 of the first report which stated that the appendix provided further
details of each requested project document. [I note the Appendix A was headed“List of Requested
Deliverables”.]
755.
She said that it was unclear whether Appendix A listed all the documents provided by the
respondent to GHD, or whether the list was what GHD had requested of the respondent.
756.
I infer that if it was the latter, then the number of documents upon which the GHD first
report was made could have been less than the number of documents it requested from the
respondent.
757.
Nevertheless, her statutory declaration184 carefully compared the number of deliverables
provided by the claimant to the respondent up to 29 May 2018, including reference to the
multiple revisions made on those deliverables, to calculate the number of unique deliverables
provided to the respondent. Her calculation yielded 5948 deliverables provided by the claimant
to the respondent up to 29 May 2018.
758.
She then referred to Appendix A of the GHD first report and calculated that it listed 1574
deliverables. She then calculated that GHD only had (received or requested) 1574/5948 = 26.46%
of the deliverables that the claimant provided to the respondent.
759.
She said that the claimant had delivered electronic 12D models of the design to the
respondent, and the Appendix A to the GHD report had neither received nor considered those
models.185 I ignore her conclusion about that point, as that is not a fact she can prove, and she is
unable to give opinion evidence about an objective fact. I will consider the GHD report about
that issue.
760. Furthermore, she said that, by reference to Appendix A, the respondent had provided Word
document versions of 3 reports to GHD, and the Word versions did not contain the attachments
and appendices that had been provided in the PDF versions186.
761. Finally she noted that GHD had referred to Rev B1 of the Geotechnical Factual Report, when in
fact the claimant had issued Rev B2 of this report to the respondent on 12 April 2018.
762. I ignore her inference about the number of documents that had been given to GHD187,
because that is a matter for me. However, her evidence provides a very useful context for the
number of documents that GHD referred to in providing its report.
763.
I examined the GHD report to glean whether Appendix A referred to “requested documents”
or “received documents”. It was headed “List of Requested Deliverables, and yet the Index
referring to Appendices called Appendix A – (Deliverables Received List).
764. Section 2.2 of the report stated, “GHD was able to track the documents that were requested
and reviewed.” On balance, I infer that Appendix A referred to the documents that GHD used to
base its report; in other words, these were the documents received from the respondent.
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765.
The report then went on, “Due to the limited timeframe of the review, the assessment was to
be predominantly carried out on PDFs drawings submitted by AECOM. GHD did not undertake an
IA of AutoCAD drawings or the models. It was assumed, as a basis of the review, that the PDF
design drawings were an accurate representation of the completeness of the corresponding design
model.”
766. I pause at this stage, and assemble the known facts before considering the GHD report any
further, and before reference to any of the other claimant’s witnesses criticisms, I make the
following findings:
1.
Appendix A refers to the actual documents used by GHD to base its report;
2.
GHD did not assess the AutoCAD drawings, nor did it review the 12D model;
3.
GHD assumed the PDF drawings accurately represented the completeness of the
design model;
4.
GHD had 26.46% of the deliverables that had been provided by the claimant to
the respondent.
767.
In the Track & Civil review, the claimant had on occasions referred to the 2D model
(AutoCAD) being used to model certain elements because they were not modelled in the 12D
design. In addition, on occasions the claimant referred to the respondent are not using the latest
revision for its assessment of the percentage complete for this activity.
768. The respondent requires me to favourably consider the GHD reports as reports of an
independent expert in circumstances where:
1.
GHD did not assess either the 2D or 12D models;
2.
based on the assumption that the PDFs would accurately represent the
completeness of those models;
3.
using just over ¼ of the documents provided by the claimant to the respondent.
769. Delving further into the GHD report I note that:
1.
in section 3.2 it made reference to the documents reviewed including:
(i) Schedule 7 Financial comprising – Guideline 10 Project Controls and
Reporting;
(ii) section 3.2.4 listing a whole lot of the respondent’s progress measurements
which were redacted
2.
in section 3.3 (Basis of the Contract and Payment) it not only listed some
contract provisions, but provided opinions as to how the contract operated
including references to conditions precedent;
3.
in section 3.4 (Calculation of Earned Value for Payment Purposes) it referred to
the requirements for earned value and rules of credit reporting as defined in the
respondent’s document G 10 and that Section 1.2 confirmed that the contractor
was obliged to comply with the requirements set out in the guidance. [I infer that
this reference is to Schedule 7 Financial referred to above];
4.
It continued with further reference to other sections of G 10 where:
(i) earned value was to be measured as a percentage of work completed
multiplied by the planned value of work to be done;
(ii) the scope of engineering was expected be broken down into deliverable
documents (drawings, calculations et cetera) and grouped by WBS with a
waiting in accordance with agreed rules of credit assigned to each
deliverable. [WBS is a Work Breakdown Structure;
(iii) it went on to refer to the need for planned S curves and histograms and that
real progress could be tracked as actual labour hours against the final total
labour hours expended on the project, but added the rider that real progress
could only be estimated using the estimated hours at completion until the
project is 100% finished;
5.
it then referred at section 3.5 (the claim assessment methodology and
consistency of approach agreed previously under the contract) and said that for
interim valuation, the use of weighted deliverables schedule is a commonly used
approach to align costs incurred with earned value. [That appeared to be what
the claimant had used]
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it referred to its understanding that the claimant had made claims for payment
based on high level summaries of substantial completion only with little
supporting documentation, and that the respondent had requested that
information and had certified payment on the basis that the payment did not
consider achievement of a milestone. [I am obliged to reject any understandings
that GHD may have had because its understanding is irrelevant and
inadmissible];
7.
it referred to redacted PDF documents in support of the January 2018 payment
claim as well as the May 2018 payment claim.
770.
It is entirely unclear where GHD found Schedule 7 Financial and G 10 in the contract. It was
not added to the GHD report to provide assistance. Schedule 7 was provided electronically and
was headed Project Information, and I could find no reference in it to Basis of Contract and
Payment, earned value etc. I have already found that Schedule 7 was provided for the claimant’s
information only and was not a binding contract document. This is supported by the claimant’s
Reply paragraph 11.8 submission.
771. At this stage, I have some concerns about any weight that can be attached to the GHD report
because it is referring to a Calculation of Earned Value for Payment Purposes (“EV model”)
against which it has criticised the claimant’s approach when the EV model is not established as a
contract document.
772.
I noted that the claimant had provided extensive Reply submissions about the EV model, so
it must be a document that I had missed finding. However, given it was not a contract
document, I did not consider it necessary to consider the Reply submissions on that point.
773.
I will refer to a statutory declaration that dealt with Track & Civil in order to glean what the
claimant said was deficient in the GHD report because I have made preliminary findings about
this aspect of the claim already.
774.
Paul Stoves was the Rail Civil Lead, and made comments about the GHD first report. In
summary he stated that he disagreed with the GHD first report for the following reasons:
1.
GHD’s assertion that the deliverables requested were suitably representative of
the full design documents was incorrect because it only had a sample set of the
deliverables which omitted critical packages such as the design models and
typical detailed drawings. I take these to mean the 2D and 3D models which
GHD admit it did not consider;
2.
GHD concerns regarding the LiDAR data were justified; however, GHD failed to
recognise this data had been provided by the respondent to the claimant and had
no impact upon the percentage complete of the design;
3.
GHD’s comment that the limited availability of geotechnical information will
give rise to inaccuracies in quantities did not recognise that the respondent had
directed the claimant to continue to progress the design based on assumed
geotechnical information and that it did not impact upon the claim for 84% of
complete design;
4.
at paragraph 5.1.5 of the GHD report identified that certain deliverables were not
available for review;
5.
GHD had only assessed typical cross sections at 66% based on the drawings
provided to it were assumed to be representative of the typical cross-section
which was incorrect because the respondent had not provided the Project Wide
typical details to GHD which contained the detail design information GHD
expected to be included on the cross sections. In addition, certain cross sections
were deliberately simplified for the respondent’s benefit to delineate the
interface between various parties to show the intent of the proposed rail design;
6.
GHD assessed the general arrangement drawings at 80% complete because some
specific details were missing was incorrect because all features had been included
on the drawings and schedules, and it appeared as if the schedules had not been
provided by the respondent. [I could not find any schedules in Appendix A];
7.
as to GHD’s percentage complete assessment there were further errors as follows:
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(i) general arrangement drawings as 80% complete failed to recognise that the
individual design features shown on the drawings had been updated in the
model could be reprinted to include them;
(ii) GHD’s opinion that the representative cross sections were not at DCP2 stage
failed to recognise that the claimant was not obliged to provide any
representative cross section drawings under the contract; it had only done so
as a matter of courtesy;
(iii) in any event, the representative cross-section drawings should be read in
conjunction with the entire design package, and had GHD considered the
design package as a whole it would have found the information that it had
identified as missing;
(iv) GHD’s comment that the plan and profile drawings are reasonably detailed
and in line with expectations but that they provided very limited information
on horizontal design parameters which were not visible on any other set of
drawings made available for review such that they were only considered 85%
complete was incorrect. All information to set up horizontal alignment was
included in the design package, and Mr Stoves made reference to a series of
drawings and a narrative report. He said if GHD had considered the design
package as a whole it would have identified the missing information.
775.
GHD admits that it had no regard to the models, which to my mind means that it could not
have had a representative sample upon which to base its report. The claimant submits that the
models contain updated design information, and I find the GHD would not have had access to
this to make a proper assessment.
776.
GHD’s basis of its percentage complete evaluation included the need for typical cross-section
details, when these were not a contractual requirement.
777.
GHD had asserted as a matter of fact that there was limited information on horizontal design
parameters, when the claimant clearly demonstrated that this information was provided in
certain drawings and a narrative report. I noted those drawing reference numbers and the
narrative report reference number and could not find any of them listed in Appendix A to the
GHD report. Accordingly, I find that GHD’s comments regarding this incomplete information
was incorrect when it had based its comment on limited information.
778.
I took one further statutory declaration at random to glean the claimant’s concerns regarding
other aspects of the GHD report and considered Cherry Fulmer’s statutory declaration regarding
third-party structures.
779.
As regards the GHD second report, she identified a key factual inaccuracy and
misrepresentation about GHD’s statement that no significant design development in the
structures discipline took place between 22 January 2018 on 6 April 2018 was incorrect.
780. She said that the incorporation of the geotechnical factual data and design advancement of
the foundations had taken place and those parameters had been included in the structural
models.
781. I have already found that GHD did not have access to those models, which meant that it would
not be aware of the updated parameters in the design and had decided without that information,
which meant that its assessment was lower than it should otherwise have been.
782.
This is a significant adjudication with a vast amount of information to review and assimilate,
and there is limited time within which to review and make critical assessments about that
information. It is impossible, within a short time-frame to be continually checking the limited
facts available to GHD against the facts provided to the respondent by the claimant, to assess
whether GHD’s assessment had merit.
783.
In my view it would be unsafe to give any weight to the GHD first report because GHD:
1.
only had approximately ¼ of the documentation that the claimant had provided
the respondent on which to base its findings; and
2.
not having reviewed the 2D (AutoCAD) and 12D model which were pivotal to the
claimant in demonstrating the degree of advancement of the design about which
GHD was unaware; and
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3.

not having been given the specifications which were part of the design and by
extension, its level of development about which GHD was again unaware;
4.
demonstrated that its findings were incorrect; as well as
5.
provided its opinion about the basis of the contract and payment which is
inadmissible because that is an issue for the tribunal of fact; and
6.
referred to an EV model that I did not find was part of the contract but must
have erroneously influenced GHD in its assessment of the perceived
shortcomings of the claimant’s methodology in advancing its claim.
784. By extension, this extends to the second report, which followed on from the first report.
785.
This finding does not derogate from the professionalism demonstrated by GHD and its
reports in difficult circumstances. It is a decision which was constrained by the law regarding the
reception of expert evidence in these particular circumstances which had to be made.
786. My preliminary findings that I made above regarding the Track& Civil claim have not been
disturbed by the GHD reports because I am unable to have regard to them.
787.
Those finding that I have made are therefore confirmed and the amount of
$2,484,968.36already transferred to LM2 is confirmed.
788. I now turn to drainage and hydrology, followed by the other claims, and will review the
contest between the claimant and the respondent without any further regard to the GHD
reports.
Drainage and hydrology – claimed progress 86.1% - scheduled progress 79.2%
789. This is another one of the five significant claims which need close evaluation. As with the
previous and all other claims under this SP3B assessment, I am obliged to have regard to the
Reply submissions because Mr Brown provided additional comments in the response, some of
which were new reasons, and in any event relied upon the GHD reports which was a new reason.
790. In the application, the claimant divided this claim up into 18 separate headings reflecting
discrete activities making up this claim.
791. It attached a spreadsheet at Tab 14 in part E of the application which listed the progress
complete for the activity together with the supporting information, followed by the respondent’s
comments in the payment schedule and the claimant’s submissions in the application. I call this
the Major Hydrology-Hydraulics spreadsheet in line with the PB–47 description given by the
respondent.
792. In Tab E15 the claimant attached the “Works status Minor and Moderate culverts”
spreadsheet, in which the respondent had made the comments, “To be included in Minor and
Moderate % complete as for culverts”. These are the culvert comment, that I refer to below. The
claimant made its submissions in response in this Minor and Moderate culverts spreadsheet in
the application.
793.
I averaged the percentage complete assessments made by the respondent in the payment
schedule which yielded an answer of 65%, which is lower than the 79.2% scheduled progress
identified above.
794. I then referred to the Major Hydrology-Hydraulics sheet dealing with this claim in PB–47
which was the much more comprehensive spreadsheet dealing with a whole host of activities
and was assessed by the respondent at an average of 80.1% complete.
795.
Mr Brown had attached it to his statutory declaration and also derived support for the
respondent’s assessment in the GHD report.188
796. PB–47 listed the response submissions for consideration and it contained the payment
schedule reasons, and it provided additional comments.
797.
I examined this document together with the Reply submissions and statutory declaration
facts to make a finding about the percentage complete for this item.
798. In PB–47 the respondent provided a weighting to its calculations to reflect the relative
contributions of each of the elements making up the claim.
799. The respondent described its weighting as follows:

188

Paragraphs 185 to 193 of SDPB
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“Weighted Average based on Body & 19 Appendices in Hydraulics Report, 6 hydrology reports
and 1 DNR (Total 27).”
800. The claimant did not take issue with this approach in the application, so I have adopted it in
the calculations. However, the Total I calculated is 33, which I explain below.
801.
What I found unusual is that the claimant provided few responses to counter the statements
in the payment schedule and the response. In 4 highlighted sections of the Major HydrologyHydraulics application spreadsheet where the claimant had identified its progress to complete,
the respondent made no comment in the payment schedule. However, in the response the
respondent most often made the reference “to be included in minor & moderate % complete is
more applicable to culverts” (the “culvert comment”).
802. The “Minor and Moderate Culverts” reference to which the respondent had referred ( in its
culvert comments) was the Minor and Moderate culverts spreadsheet (supplementary
spreadsheet Tab E15 provided by the claimant), where in the categories of Culvert MTO Register
and Culvert Scour Protection Schedule Register, the claimant had claimed were 80% complete.
803. I looked closely at the Reply submissions and the statutory declaration in support of the
major hydrology – hydraulics and minor – moderate drainage by Mr Wesley Bailey and
nowhere did the claimant engage with the respondent’s failure to attribute any percentage
complete to those items, nor to the culvert comment. In addition, Mr Bailey did not refer to the
Minor and Moderate culverts spreadsheet
804. However, in Minor and Moderate culverts spreadsheet (Tab E15), the claimant had
comprehensively dealt with the respondent’s comments regarding the culvert drainage.
805. Neither party provided me with an explanation as to how Tab 14 and Tab 15 linked, and it
was not easy to follow the linkage.
806. The Major Hydrology-Hydraulics (Tab 14) was the basis of the claim, and I infer Tab 15 was
used to supplement Tab 14 regarding culverts, and their hydraulics, details etc. I find that culvert
drainage is a subset of the overall drainage and hydrology modelling necessary to satisfy this
important item
807. It appeared as if the culverts were not modelled in 12D, as I note there was reference in the
Hydrology calculations to the Rational and XP-Rafts, both of which can be used to determine
runoff, and the claimant expanded upon the details in this spreadsheet. The respondent engaged
in detail with its objections regarding the percentages claimed by the claimant in the Minor and
Moderate culverts spreadsheet.
808. It is evident in the respondent’s assessment for this claim item Major HydrologyHydraulics (Tab 14), that it weighted the flood study overall – report very highly, as well as the
hydrological and hydraulic models. In the case of the former it weighted the appendices with the
number 6 and the flood mapping to the appendices with the number 2. In relation to the other
models both had the number 6 allocated to the weighting.
809. The items to which the respondent gave no response in this spreadsheet were a series of
registers (regarding waterways and culverts) and drawings, and it provided its culvert comments
response in the Minor and Moderate culverts spreadsheet (Tab 15). In this spreadsheet it
assessed the percentage completion at 77.4%. It did not link these comments back to the Major
Hydrology-Hydraulics (Tab 14) spreadsheet.
810.
Accordingly, I infer that the respondent had incorporated its Minor and Moderate culverts
assessment in the Major Hydrology-Hydraulics (Tab 14), in the flood study and the model’s
categories to which it had attributed significant weight.
811. In the Minor and Moderate culverts spreadsheet I examined the respondent’s complaints,
which were echoed again in the response, as well as the claimant’s application comments. In my
view, the respondent had not raised any new reasons about this spreadsheet in the response,
which is probably why Mr Bailey had not dealt with this issue in the Reply, as I would have
ignored them.
812. Nevertheless, in the application, the claimant had explained why its percentages were more
appropriate that those of the respondent, and I am inclined to agree because the claimant
explained that:
1.
All hydrology calculations had been completed, so that there could be no change,
if there was a change in diversion drains. I infer that the claimant is saying that
Chris Lenz

Page 66 of 167

Adjudication 399211 AECOM Australia Pty Ltd v Carmichael Rail Network Pty Ltd

13 December 2018

the runoff calculations were completed, so that whatever configuration change
occurred to the diversion drains, there could be no change to the culvert runoff;
2.
Given the horizontal alignment was fixed, the hydrology was good for DCP3;
3.
The updated scour calculations had been provided;
4.
All catchment maps on the horizontal alignment were completed, and that the
hydrology had been updated with revised coefficients, which I infer were runoff
coefficients;
5.
Most major diversion drains had been eliminated such that a specific diversion
drain drawing was not needed.
813. The respondent did not provide any comments to these in the response, which it had done
elsewhere in red.
814.In assessing the competing positions the parties for this claim, I found that if either the claimant
or respondent did not put up a contrary position in relation to the particular item, I would
accept the item as uncontroverted.
815. Therefore, in relation to the Minor and Moderate culverts spreadsheet, I accept the claimant
had overcome those objections, such that it had no advise effect on the Major HydrologyHydraulics spreadsheet assessment.
816.
In a few instances, regarding the Major Hydrology-Hydraulics, I found the claimant
provided a plausible explanation to the respondent’s complaint about insufficient information
being provided, when it submitted that either additional information was indeed provided, or
the model had been updated since the respondent had conducted the evaluation. In those
circumstances I was prepared to accept the claimant’s version of events as substantiated in
calculating the percentage complete for a particular item.
817. In relation to the design holds and assumptions register, I accepted the 60% attributed by the
respondent, which did not have a large weighting in any event. I accepted the appendices and
flood mapping in appendices assessment made by the respondent, and as I’ve said above, I
assume that it included the registers and the drawings within the various activities in the report,
which was clearly a significant deliverable. In addition, I accepted the figures attributed to
technical memos provided by the respondent because the claimant did not respond to them at
all.
818.
Mr Bailey took issue with the entry K:3 in PB–47 and provided evidence that it had provided
the scour calculations requested by the respondent, and I am prepared to accept this evidence
because it provided in a statutory declaration. Accordingly, I am prepared to accept the 75% for
the bridge scour component of the report rather than the 20% allocated by the respondent.
However, I accepted the respondent’s comment under DCP3 works, that to claim this again was
a double up
819.
I was also prepared to accept the 95% for the hydrological model claim by the claimant
rather than the 87% allocated by the respondent, because in the reply the claimant had
explained that it had provided simulation models in the latest model it had provided on 25 May
2018, which was before the date of the payment claim.
820. I developed up the “LM3” Drain spreadsheet with these findings and provided a comments
column to assist the parties. I noted that the respondent’s calculations appeared to be in error, as
it had not added the numbers in cells M23 and 24 to M62, which totalled the weightings for this
activity as 27.
821. Accordingly, I added all the numbers for the weighting and found it to be 33. This was the
dividend in the calculation to determine the weighted percentage overall. In my calculation,
using the figures I found to be correct, it yielded a percentage complete of 84.92% and this
percentage in LM3 was transferred to the spreadsheet “LM2”.

Structures – claimed 74.3% - scheduled progress 71.1%
822.
Although PB-47 could be the starting point because it contained the contending submissions
of the parties, the claimant complained that the respondent’s payment schedule comments were
so brief and lacking in any substantive meaning that it had insufficient information to respond to
vague statements, and it would await the response, and then provide a Reply to new reasons.
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823.
I referred to the payment claim and the application189, which attached an email dated 13 May
2018 from the claimant for the TMR and Waterways structures to which was attached 2
spreadsheets as follows:
1.
TMR Bridges – Progress assessment;
2.
Waterways bridges – Progress summary.
824. In the payment claim, the claimant claimed that the “Structures” were 74.3% complete.
825.
In examining the 2 spreadsheets, from the TMR spreadsheet, I gleaned that the claimant
claimed:
1.
70.45% for the TMR Bridges, but this was not entirely clear, as there were some
other numbers for weighted % for Bruce/Aurizon of 69.65 and Saltwater 53.25;
and
2.
78.5% for the Waterway Bridges, which was easier to find.
826. The difficulty I had was that the average of these two numbers is 74.48%, which is not the
74.3% claimed, and the claimant did not provide an explanation as to how the claim number was
derived.
827.
The claimant complained that the respondent’s payment schedule response was so brief and
lacked substantive meaning. I accept that the schedule did not respond to the Waterway listing
provided by the claimant as there were no percentages provided by the respondent.
828. However, in the table at the top of the spreadsheet, it divided the response into 6 columns
being % complete, Eng, Input Eng, Drafting, % complete as at Post DCP2 (Rev B1), and
Comments, but it was not clear how these percentages were derived.
829. It did, however, nominate an average % complete of 71% for the bridge’s progress
assessment.
830. Turning then to PB-47, and the structures sheet, the respondent added comments to the
Waterway listing and derived a progress percentage of 62%, but this was not explained by Mr
Brown in his statutory declaration.
831. In the Reply the claimant challenged Mr Brown’s assessment through the statutory declarations
of Mr Lees190 regarding the waterway bridges and Ms Cherry Fulmer191 regarding third-party
bridges.
832.
Mr Lees certainly engages in part with Mr Brown’s assessment about the specifications,
incomplete Geotech and pile foundation suitability if pile drivability fails, and I accept the logic
of these comments to sustain the claimant’s percentage. However, he only engaged with 3 of the
respondent’s complaints.
833.
One that emerged continually was:
Geotech available.
Pier and Abutment models are in progress.
Reinforcement details not available.
834. The claimant did not respond to these comments, which was a pity because it may have been
possible to explain why these complaints did not justify the 66% allocated to most of the
activities.
835.
Ms Fulmer had explained that the native files for all the overpasses identified had been
provided. She also explained that she did not agree that the load combinations were still in
progress, as the design could not have progressed beyond DCP1 if this was the case.
836. I am prepared to accept her evidence, but it does not have any bearing on the percentage
complete calculation, because, although the respondent put 51% against this work, it did not
explain how this affected the overall claim.
837.
I was not prepared to allow a reduction in the percentage already given by the respondent in
the payment schedule, as that is not a new reason and the quantum in issue was fixed, as
discussed elsewhere.

189

Vol 4 Tab B12
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838. However, in my view the claimant had not provided sufficient submissions to overturn the
respondent’s assessment of 71%. Mr Lees explained that the specifications were adequate, but did
not respond to the following important comments:
1.
structures rail bridges design report – nil updates since DCP2;
2.
BR 105 CBNR Aurizon railway bridge drawings – no Geotech, no piling details
and limited reinforcement drawings;
3.
BR 106 NCL/Bruce Highway bridge drawings – no Geotech, no piling details and
limited reinforcement drawings;
4.
BR 304 Bowen Development Road bridge drawings – limited piling details and
limited reinforcement drawings;
5.
BR 312 Collin Elph Rd bridge drawings – limited piling details and limited
reinforcement drawings;
6.
BR 400 Gregory Development Road bridge drawings – progress piling details and
limited reinforcement drawings;
7.
third-party bridge design report – nil updates since DCP2
8.
dear TMR Bridges specification - nil updates since DCP2
839. I am satisfied that the respondent’s complaints mean that it’s percentage assessment of 71%
is reasonable because the claimant did not controvert the respondent’s important complaints. I
note that it is actually 71.1% in the payment schedule.
840. I therefore accept the respondent’s assessment of this item at 71.1%, and there was no need to
develop an “LM3” spreadsheet for this assessment so this percentage is transferred directly to the
spreadsheet “LM2”.
Geotechnical design – claimed progress 87.0% - scheduled progress 67.2%
841.Again PB-47 is a most useful document because it contains the contending submissions, apart
from those in the Reply which are also relevant.
842. In the payment claim, the claimant claimed for Roads and Geotechnical Design on Monday 7
May 2018, by means of attached spreadsheets, which formed part of the documents referred to in
the payment claim.
843. The payment claim spreadsheet and the payment schedule assessment was as follows:

Portion

Closeout schedule

Comments

Claimant’s
Estimated
overall status

Respondent’s
Estimated
overall status

Respondent’s
comments

SP2 &
SP3

Ground geological
models and plans

See below

80.0%

66%

See below

SP3

Foundation extents and
treatments zones

See below

96.00%

66%

See below

SP3

Embankment layering
designs

See below

94.00%

80%

See below

SP3

Pavement layering
designs

See below

70.00%

55%

See below

SP3

Embankment slope
designs

See below

92.00%

70%

See below

SP3

Cutting slope designs
and treatments

See below

90.00%

66%

See below

87.00%

67.17%

Chris Lenz

Page 69 of 167

Adjudication 399211 AECOM Australia Pty Ltd v Carmichael Rail Network Pty Ltd

13 December 2018

844. The difference between the two parties’ positions was nearly 20% which was significant.
845. One difficulty with assessing this claim was that the geotechnical investigation was curtailed
in December 2017, so that it was not possible to make any assessment about the percentage
completion against what the parties had agreed in the contract.
846. Whereas with the other elements of the SP3B deliverables I have been able to review the
competing positions of the parties and make a decision based on the merits whilst applying
common sense to the issues in dispute, this claim is far more difficult. The claimant bears the
onus of demonstrating that it is entitled to the percentage claimed and the comments
supporting each component of the claim left matters somewhat up in the air which will become
apparent as I discuss the history of each claim below.
SP2 & SP3 Ground geological models and plans
847. In the payment claim, the claimant stated that the next revision of the GIR was being
prepared (my underlining) and that the ground models for Saltwater Creek had been completed.
848. In the payment schedule, the respondent stated that it could not review the document so it
had assessed at the DCP2 level, which of course was 66% and that is what the respondent
estimated.
849. In the application, the claimant said that whilst the text was incomplete, the majority of work
involved with preparing a GIR was in the tables, graphs, plans and sections which was
considerably advanced when the cessation order was issued.
It said that it was incorrect to assume the fact that the document was incomplete did not mean
that critical design work of geometric models and parameters was not near complete and
completed for critical elements such as:
1.
extent/intensity/depth of expansive soil;
2.
extent of dispersive soil;
3.
check technical models for cut and fill;
4.
geotechnical models for bridges.
850. In the response, the respondent tellingly stated the following:
“CRN did not recieved (sic) final geotechnical interpretive report (GIR) to understand the subsoil
condition holistically for the O19R0 alignment. The technical memos submitted to CRN, provides
information in piece meal. Moreover, GIR is not only the preparation of design tables, graphs,
plans, sections, it also discusses the interpretation of the field results and sub soil conditions, and
clearly provides recommendation on design values. Further, no geotechnical design reports / tables
for earthworks are submitted providing all information of completed GI except factual report. “
851. Mr Charlesworth who supported the reply submissions192 said that the parties had meetings and
agreed that the claimant would provide refined, coordinated submissions at DCP3 stage and that
progressive refinements and updates regarding the critical elements of the geotechnical design
was agreed to be delivered progressively, and was delivered by the claimant.
852.
He said that because the DCP3 report was not yet due, the respondent could not rely upon it
to criticise the claimant’s deliverables.
853.
Unfortunately, Mr Charlesworth’s comments appear to be more by way of a submission and
did not mask the fact that the deliverables had not been provided. He appears to concede this
fact in his evidence.
854. In evaluating this claim, I have not been provided with any objective means of valuing the
percentage complete, because I have little material provided to me. Accordingly I must decide
between the two contending percentages put forward by the claimant and respondent.
855.
I find that Mr Charlesworth concedes that the deliverables were not provided because of
some unsubstantiated agreement that he refers to, and I cannot make any in the claimant’s
favour on this basis.
856. Accordingly, I cannot find that the claimant was 80% complete for this aspect, and therefore
find the appropriate percentages 66%. Whilst the claimant may consider that this is too low, I
have no other means of assessing the claim any higher.
192

Vol2, Tab B7 of the reply
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SP3 foundation extents and treatments zones
857.
In the payment claim, the claimant stated that the design technical memos regarding
expansive soil, dispersive soil and soft ground treatments had been completed and results were
to be (my underlining) transferred to drawings and spec in April.
858. In the payment schedule, the respondent stated that the depth and procedure to carry out the
lime stabilisation treatment for a given section was not presented with clarity, and the designs
were not transferred in drawings and specifications.
859. In the application, the claimant stated that the depth and nature of proposed chemical
stabilisation and replacement treatments were outlined in the DCP2 drawings and specifications,
and that the estimated extents had been significantly refined but were not reflected in the
drawings and specifications because of the cessation order.
860. In the response, the respondent stated the following which once again I extract:
“This assessment should have been part of DCP-2 submission. The delay in providing the
extent, depth and solution (without any trade off) to problematic soils have lead(sic) to
ineffective review of DCP-2 stage designs. However, post DCP-2, the proposal is yet to clear on
treatment depth for shallow and deep cut sections in expansive soil. Further, the trade off
report is not provided to CRN showing comparison of lime treatment feasibility against other
available methods before its adoption engaging construction / contractor team.”
861.
Mr Charlesworth who supported the reply submissions193 said that the post DCP2 analysis
supporting the DCP2 treatments had been sent on 18 May 2018 and that any further refinement
was not due to be delivered until DCP3.
862. He added that the lime stabilisation methodology/comparison with other methods and the
rationale for its adoption was demonstrated in the Earthworks Design Report section 2.7.5, and
that a durability query was not a valid reason to dispute the design had reached DCP2.
863. In my view this is precisely the point that the claimant had not provided further refinement
post DCP2.
864. Accordingly for this item I accept the respondent’s 66% as the appropriate level of
completion because there is no any further substantiating evidence from the claimant.

SP3 embankment layering designs
865. In the payment claim, the claimant said that design technical memo embankment stability
and make-up was complete and the results were to be transferred (my underlining) to the
drawings and specs in April
866. In the payment schedule, the respondent said that the layering design was carried out on
selected sections and that the native files were not provided to verify the designs which had not
been transferred to the drawings and specifications.
867. In the application, the claimant stated that the potential for layering designs had been
discussed and largely dismissed on the basis of constructability concerns in workshops such that
the focus was on homogenous embankments using a particular fill with reduced side-slope
gradients. The claimant said that the designs for these solutions had been explored and the
reason for them not being reflected on the drawings was the cessation order. It added that the
native files had been provided.
868. In the response, the respondent stated that the layering designs were not only to represent
the embankments with core sections but also to address the use of geosynthetics to optimise the
slope gradient, which was a value engineering item.
869. Mr Charlesworth who supported the reply submissions194 said that the respondent was
suggesting downgrading an overall status based on an undisclosed value engineering item.
870. I find that the embankment stability and make up had not been transferred to the drawings,
and Mr Charlesworth did not explain why the use of geosynthetics as a value engineering item,
was not a legitimate refinement of the proposed design.
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871. Accordingly, I am not satisfied that the claimant has demonstrated that the design was at 94%,
and accept the respondent’s 80% for this item.

SP3 pavement layering designs
872.
In the payment claim, the claimant said that DCP2+ reviews underway and design
methodologies for DCP 3 were being finalised when noticed to suspend delivered.
873.
In the payment schedule, the respondent said that the structural fill thicknesses were not
concluded and lack a final design had a major impact on the BoQ and MTO for alignment.
874. In the application, the claimant stated that the lack of final design was the logical result of
the cessation order and that the DCP to designs were correctly a robust response to the inferred
geotechnical and loading conditions.
875.
In the response, the respondent stated that and I extract:
“The structural fill layer design had major impact on the estimated BoQ / MTO when the
thickness of 1450mm is considered for package 3-4 of the alignment. In the technical memo
submitted by AECOM, and last meeting had with the geotechnical counterpart of AECOM, it
was understood that there were certain changes made in the method of estimation of
Structural fill thickness (based on discussion in one of the pavement design meetings with CRN
prior to cessation of contract). thus, track or pavement design cannot be considered at DCP-2
level as it has to be seen holistically and not for individual element wise.
AECOM to clarify, Was (sic) above changes proposed due to change in the inputs from CRN ?
or any other reasons, AECOM to provide more elaboration on what and why this changes have
taken place citing reasons for the same.”
876.
Mr Charlesworth who supported the reply submissions195 provided no response to this
submission.
877.
This means that the claimant has failed to demonstrate it was 70% complete, and I accept
the respondent’s 55% complete number.

SP3 Embankment slope designs
878. In the payment claim, the claimant said that the design technical memo embankment
stability and make up was complete and the results were to be transferred to (my underlining)
drawings and specs in April.
879. In the payment schedule, the respondent said that the slope stability analysis was carried out
on selected sections of the alignment and the rest still reflected the previous alignment version.
It added that the native files had not been provided to verify the designs which had not been
transferred to the drawings and specifications.
880. In the application, the claimant stated that the more than 350 slope stability analyses had
been completed and the remaining ones were confined to checks of critical sections and that the
V 19 alignment was typically marginally lower than the V-17 such that the checks were expected
to be a minor task. The claimant said that the alternative designs were not reflect on the
drawings because of the cessation order and that the native files had been provided.
881.
In the response, the respondent stated that and I extract:
“Technical memo (Y8) provided is not reflecting the slope recommendations for complete
alignment O19 R0. The complete design table, with slope recommendation for emabankment
(sic) and cuttings are not submitted, in absence of this it is difficult to verify the models and
estimate BoQ/MTO. Moreover, CRN requested for native files in first week of Feb 2018 and
subsequently in each geotechnical meetings held thereafter. Still CRN is not able to locate the
same in Aconex. Request AECOM to provide the transmital (sic) number or proper reference to
get the same. “

195
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882. Mr Charlesworth who supported the reply submissions196 only response to this submission
was that the native files were transferred on 30 May 2018.
883. I find that this was after the payment claim had been lodged so that I find were these native
files are not been delivered in time. Given that there were no further submissions from the
claimant on this important point, I was unable to find that the design was 92% complete
particularly having regard to the fact that the files were to be transferred, but actually had not
yet been delivered.
884. Accordingly, I accept the respondent’s percentage complete of 70% for this work.

SP3 Cutting slope designs and treatments
885. In the payment claim, the claimant said that the design technical memo re-typical sections
was complete. Rockfall analyses had commenced and specific slope reinforcement designs were
about to commence and the results were to be transferred to (my underlining) drawings and
specs in April.
886. In the payment schedule, the respondent said that the rockfall analyses and specific slope
reinforcement designs were not finished and the designs which had not been transferred to the
drawings and specifications.
887. In the application, the claimant stated the incomplete analyses – elements of rockfall specific
slope reinforcement designs etc was small in scope and extent compared to the effort associated
with completion of design required for the typical sections. Considerable effort has been
expended in assessing the impact in the 1:50yr rainfall event on the proposed cuttings and this
work was complete. The claimant said that the fact that these refinements were not reflected on
the drawings was because of the cessation order.
888. In the response, the respondent stated that and I extract:
“Earthworks design report nor detailed design table for each cut locations for O19R0 is
submitted to review and accept the designs. Hence, this cannot be considered more than DCP-2
level completion.”
889. Mr Charlesworth who supported the reply submissions197 response to this submission that
the design and analysis work was largely complete and set out in the draft cutting design report
provided to the respondent in May 2018.
890. The difficulty with this submission is that the draft cutting design report was not attached to
his statutory declaration, and it is clear that the claimant concedes that the deliverables were not
provided.
891.
I was unable to find that the design was 90% complete and accept the respondent’s figure of
66%.
892. I tabulated all these findings in a spreadsheet LM3 Geotech, which of the same percentages
as identified by the respondent, and I am satisfied these percentages average 67.2% which was
transferred to the spreadsheet “LM2”.

Occupational crossings – claimed progress 76.1% - scheduled progress 58.3%
893. Again PB-47 is the starting point because it contains the contending submissions, apart from
those in the Reply which are also relevant.
894. There was limited time to deal with this claim which was particularly contentious, and as I
have said elsewhere in the decision the focus was on the five primary claims which comprised
nearly 90% of the claim.
895. I reviewed the contending comments and provided a summary of the respondent’s
complaints which appeared significant and then considered the claimant’s position in reply.
896. This claim was broken up into design/modelling, drawings and others. The claimant
provided a weighted average progress for discrete sub activities, which it totalled to provide a
percent complete for the entire occupational crossings claim.
196
197
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897. Under the design/modelling and the drawings headings, the claimant divided its claim into
work done up to DCP2 stage and post DCP2 stage, and in each case claimed 66 % for the earlier
stage and 90% for the second stage. Under the Others category the claimant divided the work up
into Interface Register and MTO’s & BOQ’s for each package.

Respondent’s submissions summary
898. In the payment schedule the respondent identified a significant number of design elements
that still needed completion at the DCP2 stage, and for the post DCP2 stage stated that models
had used a different design package and lacked details including Q 20/50 flood immunity
assessment, downstream scour protection, drive over drains and rail earthworks not being tied
into the wing walls.
899. This complaint was repeated for the drawings. In the response, for the post DCP2 stage, the
respondent said that the claimant had only designed at grade crossings in 12D, and emphasised
that there were 30 underpass crossings (non-standard) which I infer were all done in CAD, and
that it required designs to be provided in a consistent manner so that a contractor could
properly interpret and use the data. It argued that progress did not reflect 90% because of all the
design issues that still require completion.
900. For the ‘at DCP2 stage’, the respondent had a significant number of complaints including:
1.
no integration of RMAR with occupational crossings;
2.
no reference on the drawings linking the pavement drawings;
3.
at 6% grade many of the road approaches fell outside the approved project
boundary limits;
4.
the vertical geometry for the underpass crossings required culverts to be free
draining;
5.
the set out control should have been provided for the altercation crossing;
6.
the fact that the claimant had planned earthwork modelling post DCP2 was far
too late and showed that this design element was lagging significantly;
901.
My impression of the claimant’s position, with particular regard to Mr Sudarshana
Muchunkuntla’s statutory declaration comments in reply, that apart from his response to the
updated post DCP2 modelling (which I will refer to below), was that DCP2 for 66% review was
not for construction, and that a number of the concerns raised by the respondent had been
amended in the post DCP2 revisions.
902. As I said, there is limited time to deal with this claim because of its relatively small quantum,
and I am not convinced that the claimant has overcome the respondent’s detailed complaints in
relation to the design/model and drawings. Accordingly I have accepted the respondent’s
percentages for those activities which are reflected in “LM3” Occupational spreadsheet.
903. However, in my view in relation to the post DCP2 modelling, the claimant demonstrated that
the only tasks needed to be completed for the DCP3 review were:
1.
checking for flood immunity had underpass locations and produce one standard
scour protection drying; and
2.
model underpass in 12 D for construction,
which were not time-consuming tasks.
904. Accordingly I am satisfied that the claimant demonstrated 90% completion of this activity,
and this is reflected in “LM3”. The calculation was carried out on these percentages yielding an
average of 65%, or more precisely 64.96%.
905. In the circumstances, I am satisfied that the percentage complete for this item is 64.96% and
this percentage is transferred to the spreadsheet “LM2”.

Roads – claimed progress 78.0% - scheduled progress 69.5%
906. Again PB-47 is a most useful document because it contains the contending submissions,
apart from those in the Reply which are also relevant.
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907. In the payment claim, the claimant claimed for Roads and Geotechnical Design on Monday 7
May 2018, by means of attached spreadsheets, which formed part of the documents referred to in
the payment claim.
908. The claimant claimed for 31 separate roads with an average of 83% in the spreadsheet
attached to the payment claim as well as the PB-47 table. However, the claimant’s claim was only
for 78%, and it is not clear why there is this discrepancy. The respondent’s assessment was 69.5%
which was the average percentage for all 31 roads, and neither party provided any weightings for
this design activity, so they were just averaged.
909. Both parties had a lot to say about their contending positions, and I decided that it was
important to capture the comments in order to see how the issues developed and allow them to
be properly ventilated, so that I could understand precisely where the merits lay.
910.
The approach that I took was to start with the payment schedule comments and the
application; and then focus on the respondent’s PB–47 comments, and the contending Reply
comments from Mr Thomas Madsen’s statutory declaration.
911. I considered each road separately and summarise the contending positions as follows:
1.
In the payment claim realignment of the Western access road, the claimant said
that geo-testing, third-party advice/approval was outstanding before DCP3
delivery could be achieved and assessed this work at 70% complete. I have
abbreviated this activity as “Geo/TP” because in over half the roads this is the
claimant’s explanation for future work.
In the payment schedule, the respondent’s complaint was that the battered toes
were outside the corridor alignment, drainage was incomplete there was no
subgrade treatment/consolidation and PAM clearances.
In the application, the claimant submitted that the drainage aligned with rail and
was in the final stages of design and the project corridor had changed
significantly, but the design was within the corridor, such that the comment was
confusing.
In the response the respondent focused on the perceived hydraulic modelling
drainage deficiencies and that the GA drawing for this road showed no culverts.
In addition, it said that it had not agreed in writing to extend the project
boundary.
In the Reply, Thomas Madsen said essentially that drainage design had
progressed significantly since the DCP2 submission, and that the 12 D model
provided on 16 April 2018 (from which he extracted figures 1 to 3) demonstrated
that. In essence he said that the respondent could not rely upon the drawings is a
true indication of the amount of work carried out and that consideration of the
design and models should have been done.
I am satisfied that the model had developed beyond DCP2 and was given to the
respondent, particularly in relation to the drainage about which the respondent
had expressed concerns such that the 70% claim by the claimant is more
appropriate;
2.

In the payment claim for the Abbott point Road realignment, the claimant had
Geo/TP with also 70% complete.
In the payment schedule, the respondent repeated its objections as per the
Western access road.
In the application, the claimant repeated its explanation as for the Abbott point
Road realignment to which the respondent made the same comments in the
response.
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Mr Madsen provided the same comments in the Reply as identified above and, as
with the Western access road, I am satisfied for the reasons found above that the
claimant has demonstrated that 70% is a more appropriate percentage for the
design development;
3.

In the payment claim for the Bruce Highway crossing realignment, the
claimant had Geo/TP with also 70% complete.
There was nothing in the payment schedule about this item, nor did the claimant
pick it up in the application and there was nothing in the response about it.
I am satisfied, without any controverting evidence, that the claimant has
demonstrated that 70% is the percentage for the design development;

4.

In the payment claim for the Bruce Highway/Glenore Road intersection, the
claimant had Geo/TP (in this case DTMR) as 80% complete.
In the payment schedule, the respondent stated Geo, existing rail crossing, EDD.
In the application, the claimant agreed with the comment regarding the level
crossing and that EDD had always been expected and was noticed by TMR in the
FEED phase.
In the response, the respondent said that the design still had to be submitted to
the road authority (TMR and WRC) and would require likely changes and that
the other aspects of the design may require changes.
Mr Madsen in the Reply as identified said that the submission of drawings to the
road authorities was the responsibility of the respondent and that all designs
were subject to change right up until DCP3F, and that this was not a reasonable
basis to discredit the amount of work done by the claimant. He said the package
was at least 78% complete.
Given that the level crossing issue was considered by the claimant, and
concession regarding a reduced percentage I am satisfied the claimant has
demonstrated that 78% is a more appropriate percentage for the design
development;

5.

In the payment claim realignment of the Glenore Road, the claimant again
referred to Geo/TP (WRC in this case) as well as an RFI response and claimed
75% completion for this work.
In the payment schedule, the respondent’s complaint was that drainage was
incomplete and the alignment was outside the approved corridor.
In the application, the claimant submitted that the respondent had provided
direction to design the road to follow the existing road alignment and not the
corridor, and that the drainage could not be completed until the additional
LiDAR survey was provided.
In the response the respondent said that the drainage design could be completed
using the existing LiDAR survey the focused on the perceived hydraulic
modelling drainage deficiencies and that the claimant was responsible for survey
of waterways to inform the drainage design.
In the Reply, Thomas Madsen explained that there were still gaps in the survey
but that no detailed checks were done after the services were suspended.
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I am not satisfied that the model had sufficiently developed because the claimant
accepted that no further work was done on the road package after suspension.
The fact that there were gaps in the survey does not mean that the model could
have been more developed.
I therefore find that the respondent’s 60% is more appropriate;
6.

In the payment claim at grade road crossing of Glenore Road, the claimant had
claimed 75%, and the respondent agreed with this in the payment schedule, so
there is no contest about this issue and I find 75% as the appropriate percentage.
I note that Mr Madsen claimed 90% for this item at this stage, but it is not open
for the claimant to increase that percentage.

7.

In the payment claim Bruce Highway/Abbott point Road intersection, the
claimant again referred to Geo/TP (DTMR in this case) and claimed 90%
completion for this work.
In the payment schedule, the respondent’s made no comment but made it 80%.
In the application, the claimant referred to its original comments (?), And in the
response the respondent said the design still needed to be submitted to the road
authority and would require likely changes and that the other aspects of the
design may require changes.
In the Reply, Thomas Madsen repeated the comments that it had made in
relation to the Bruce Highway/Glenore Road intersection above about the
need for designs to be subject to change, and in this case there was no
concession about the level crossing because it was not an issue, and I am satisfied
for the reasons found above that the claimant’s 90% is the more reasonable
assessment for the design development, because the submission of the design
was the respondent’s responsibility.

8.

In the payment claim the at grade road crossing of the National stock route –
Eaton Vale, the claimant referred to RFI responses and claimed 90% completion
for this work.
In the payment schedule, the respondent’s complaint was that the NSR had not
been updated since January 2018 DCP2 submission.
In the application, the claimant submitted said that they had been resubmitted
to DCP2+ standard and were at 90%.
In the response the respondent criticised the width of the stock crossing not
aligning with the basis of design (BoD), there were no communications detailed,
and that the latest design still needed to be submitted to 3rd parties for review
and would likely require further changes and the pavement design with new
Geotech would also trigger further changes such that 90% was not appropriate.
In the Reply, Thomas Madsen explained that the BoD was last issued on 1 May
2018 whereas the latest drawings were issued on 12 June 2018 suggesting the BoD
had not been reissued incorporating the latest design notes due to the nature of
the suspension of services. He said that the latest issue drawings for the NSR
crossings had gone through an extensive checking process in consultation with
the respondent, and that although a joint meeting was due to be held between
NRM and the local council, this had not occurred.
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He added that the communication detail complaint was in fact on a drawing, and
that the submission of drawings to the road authority was the respondent’s
responsibility, and that all designs are subject to change. He said it could not be
reasonably said that the claimant’s road package was not at least 78% complete.
Although Mr Madsen did not state this, in my view this is a realistic concession
that 90% for the design development was too high. Unless the respondent can
demonstrate otherwise, I am prepared to accept 78%.
I am satisfied with Mr Madsen’s suggestion regarding the BoD had not been
reissued because of the suspension and that the NSR had gone through an
extensive review with the respondent and was merely subject to a meeting that
had not yet transpired. Furthermore, I accept that all designs are subject to
change and that the respondent’s 60% did not accurately reflect the amount of
work that had been undertaken for this design development.
I therefore find that 78% is more appropriate;
9.

In the payment claim the under rail bridge road crossing of the National stock
route – Glenalpine, the claimant referred to RFI responses and claimed 90%
completion for this work.
In the payment schedule, the respondent’s complaint again was that the NSR had
not been updated since January 2018 DCP2 submission.
In the application, the claimant again submitted said that they had been
resubmitted to DCP2+ standard and were at 90%.
In the response the respondent said the realignment under the bridge and the
road crossing was complex and required rationalisation there was no indication
of the rock armour under the last bridge spanned reduce the waterway area and
would impact the bridge hydraulics. In addition, the width of the stock crossing
was 13 m which did not align with the BoD and was inconsistent with the NSR .
The latest design still needed to be submitted to 3rd parties for review and would
likely require further changes and the pavement design with new Geotech would
also trigger further changes such that 90% was not appropriate.
In the Reply, Thomas Madsen relied upon his submissions for the National
stock route – Eaton Vale Road above, and the respondent’s reasons did not
suggest that the claimant’s road package was not at least 78% complete.
I was satisfied with Mr Madsen’s reasons for the Eaton Vale Road, and the fact
that the realignment is somewhat complex does not detract from the fact that
the design was well advanced. In my view 78% remains appropriate, and allows
for this alignment complexity to be dealt with in the last 22% of design 78%;

10.

In the payment claim the at grade road crossing of the Strathalbyn Road, the
claimant referred to Geo/TP and claimed 75% completion for this work.
In the payment schedule, the respondent’s complaint was that the design still
showed stock fences but valued it at 80%.
In my view therefore, it is open for me to accept the 75% claimed by the claimant
which is less than the valuation carried out by the respondent.

11.
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In the payment schedule, the respondent’s complaint again was that the NSR had
not been updated since January 2018 DCP2 submission.
In the application, the claimant again submitted said that they had been
resubmitted to DCP2+ standard and were at 90%.
In the response the respondent said the width of the stock crossing was 7 m
which did not align with the BoD and was inconsistent with the NSR . The latest
design still needed to be submitted to 3rd parties for review and would likely
require further changes and the pavement design with new Geotech would also
trigger further changes such that 90% was not appropriate.
In the Reply, Thomas Madsen relied upon his submissions for the National
stock route – Eaton Vale Road above, and the respondent’s reasons did not
suggest that the claimant’s road package was not at least 78% complete.
I was satisfied with Mr Madsen’s reasons for the Eaton Vale Road, and in my
view 78% is appropriate for the same reasons;
12.

In the payment claim at grade road crossing for Strathmore Road, the claimant
again referred to Geo/TP (WRC in this case) and claimed 95% completion for
this work.
In the payment schedule, the respondent’s complaint was that drainage was
incomplete and integration with rail formation etc.
In the application, the claimant submitted that the drainage had been designed
and the road/drains had been integrated with rail.
In the response the respondent said that no consideration of the NSR that was to
be realigned from Strathmore Road, under Strathmore Creek Bridge and
returning back to the same road. It added that the latest design still needed to be
submitted to the road authority for review and would likely require further
changes, and the pavement design was subject to Geotech and that some of the
respondent’s comments had not been closed out meaning that further changes
would be required.
In the Reply, Thomas Madsen said that he was not aware of any requirements for
the NSR at Strathmore to have a design that connected to the road and repeated
his submissions that the respondent was responsible to submit drawing to the
road authorities and all designs were subject to change right up until IFC, and
the respondent’s reasons did not suggest that the claimant’s road package was
not at least 78% complete.
I am satisfied with Mr Madsen’s being the person intimately involved with the
design, was not aware of a connection to the road, and that the other reasons he
identified, which I have found acceptable regarding other claims, suggests that
78% remains appropriate for the same reasons identified above;

13.

In the payment claim the under rail bridge road crossing of the National stock
route – Strathmore, the claimant referred to RFI responses and claimed 90%
completion for this work.
In the payment schedule, the respondent’s complaint again was that the NSR had
not been updated since January 2018 DCP2 submission.
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In the application, the claimant again submitted said that they had been
resubmitted to DCP2+ standard and were at 90%.
In the response the respondent said the stock route realignment did not
start/finish from the existing public road. In addition, the width of the stock
crossing was 13 m which did not align with the BoD and was inconsistent with
the NSR . It went on to refer to a pavement design and stated that none of the
other stock routes had pavement. In addition, the latest design still needed to be
submitted to 3rd parties for review and would likely require further changes and
the pavement design with new Geotech would also trigger further changes such
that 90% was not appropriate.
In the Reply, Thomas Madsen said that he was not aware of any requirements for
the NSR at Strathmore to have a design that connected to the road and relied
upon his submissions for the National stock route – Eaton Vale Road above,
and the respondent’s reasons did not suggest that the claimant’s road package
was not at least 78% complete.
I was satisfied with Mr Madsen’s reasons for the Eaton Vale Road, and as the
person intimately involved with the design, I’m satisfied that there was no need
for the design to connect to the road. In my view 78% remains appropriate for
the same reasons identified above;
14.

In the payment claim for the Bowen Developmental Road/Strathalbyn Road
intersection, the claimant had Geo/TP (in this case DTMR) as 90% complete.
In the payment schedule, the respondent provided no comments but stated 80%
completion.
In the application, the claimant referred to its original comments (?) and in the
response, the respondent said that the design still had to be submitted to the
road authority (TMR and WRC) and would require likely changes and that the
other aspects of the design may require changes.
Mr Madsen in the Reply as identified said that the submission of drawings to the
road authorities was the responsibility of the respondent and that all designs
were subject to change right up until DCP3F, and that this was not a reasonable
basis to discredit the amount of work done by the claimant. He said the package
was at least 78% complete.
For the reasons that I have identified above, I am satisfied the claimant has
demonstrated that 78% is a more appropriate percentage for the design
development;

15.

In the payment claim for another Bowen Developmental Road/Strathalbyn
Road intersection, the claimant had Geo/TP (in this case DTMR) as 90%
complete.
Again, the payment schedule made no comments, and valued the work at 80%,
and the application, response and reply followed the same submissions as those
for number 14 above.
Given that there are no differences in submissions for this road, for the reasons
that I have identified above, I am satisfied the claimant has demonstrated that
78% is a more appropriate percentage for the design development;

16.
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Again, the payment schedule made no comments and valued the work at 80%,
and the application, response and reply followed the same submissions as those
for number 14 above.
Given that there are no differences in submissions, for the reasons that I have
identified above, I am satisfied the claimant has demonstrated that 78% is a more
appropriate percentage for the design development;
17.

In the payment claim the road crossing through culvert of the National stock
route – Havilah, the claimant referred to RFI responses and claimed 90%
completion for this work.
In the payment schedule, the respondent’s complaint again was that the NSR had
not been updated since January 2018 DCP2 submission.
In the application, the claimant again submitted said that they had been
resubmitted to DCP2+ standard and were at 90%.
In the response the respondent said the width of the stock crossing was 13 m
which did not align with the BoD and was inconsistent with the NSR . It said the
underpass drains into a 242 m long diversion drain there was no indication
where the water was finally discharged. It went on to say that the latest design
still needed to be submitted to 3rd parties for review and would likely require
further changes and the pavement design with new Geotech would also trigger
further changes such that 90% was not appropriate.
In the Reply, Thomas Madsen said that the 242 m long diversion drain
discharged into natural terrain and provided the drawing number demonstrating
this fact. He also relied upon his submissions for the National stock route –
Eaton Vale Road above, and the respondent’s reasons did not suggest that the
claimant’s road package was not at least 78% complete.
I was satisfied with Mr Madsen’s reasons for the Eaton Vale Road, and as the
person intimately involved with the design, I’m satisfied that he clearly
demonstrated the discharge point and the drawing supporting this fact. In my
view 78% remains appropriate for the same reasons identified above;

18.

In the payment claim the at grade road crossing of the Bowen Developmental
Road, the claimant provided no further details and claimed 80% completion for
this work.
In the payment schedule, the respondent’s complaint was that the drainage
design was incomplete and signage (?) and valued it at 80%, with which the
claimant agreed in the application.
In my view therefore, it is open for me to accept the 80% claimed by the
claimant.

19.

In the payment claim for the road crossing at Weetalaba Road, the claimant had
Geo/TP (in this case WRC) as 90% complete.
In the payment schedule, the respondent commented emergency widening/bays
need to be considered and valued the work at 80%.
In the application, the claimant submitted that it was not in the contract scope.
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In the response, the respondent said that the design still needed to be submitted
to the road authority (WRC) for review and would require likely changes and
that the other aspects of the design may require changes.
There were no Reply submissions, so I accept the respondent’s valuation of 80%
for this item
20.

In the payment claim for the road crossing at Newlands Access Road, the
claimant provided no further details and claimed 70% completion for this work.
In the payment schedule, the respondent commented drainage, access road
layout and valued the work at 70%.
In my view therefore, it is open for me to accept the 70% claimed by the
claimant.

21.

In the payment claim the road crossing of the National stock route – Mt
Lookout, the claimant referred to RFI responses and claimed 90% completion
for this work.
In the payment schedule, the respondent’s complaint was that the NSR had not
been updated since January 2018 DCP2 submission.
In the application, the claimant submitted said that they had been resubmitted
to DCP2+ standard and were at 90%.
In the response the respondent said the width of the stock crossing was 7 m
which did not align with the BoD and was inconsistent with the NSR . It added
that there were no Communications shown on the drawing, and the GA plan had
crossing panel details instead of gates. Furthermore, the latest design still needed
to be submitted to 3rd parties for review and would likely require further changes
and the pavement design with new Geotech would also trigger further changes
such that 90% was not appropriate.
In the Reply, Thomas Madsen referred to his comments on the Eton Vale Road
and added that the communication detail complaint was in fact on a drawing
which he identified, and that the incorrect notation at RMAR interface was a
quick fix and part of the DCP3 detailing.
In the Eaton Vale submissions, he said it could not be reasonably said that the
claimant’s road package was not at least 78% complete.
I was satisfied with Mr Madsen’s earlier submissions on Eaton Vale, and that the
respondent’s complaints were the same as Eaton Vale apart from the gates’
complaint, which I agree would be a quick fix and therefore find that 78% is
more appropriate;

22.

In the payment claim for the Bowen Developmental Road/CollinsvilleElphinstone Road intersection, the claimant had Geo/TP (in this case DTMR)
as 90% complete.
In the payment schedule, the respondent provided no comments but stated 80%
completion.
In the application, the claimant referred to its original comments (?) and in the
response, the respondent said that the design still had to be submitted to the
road authority (TMR and WRC) and would require likely changes and that the
other aspects of the design may require changes.
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Mr Madsen in the Reply as identified said that the submission of drawings to the
road authorities was the responsibility of the respondent and that all designs
were subject to change right up until DCP3F, and that this was not a reasonable
basis to discredit the amount of work done by the claimant. He said the package
was at least 78% complete.
For the reasons I have identified above, I am satisfied the claimant has
demonstrated that 78% is a more appropriate percentage for the design
development;
23.

In the payment claim for the Bowen Developmental Road/Gregory
Development Road intersection, the claimant had Geo/TP (in this case
DTMR) as 90% complete.
In the payment schedule, the respondent provided no comments but stated 80%
completion.
In the application, the claimant referred to its original comments (?) and in the
response, the respondent said that the design still had to be submitted to the
road authority (TMR and WRC) and would require likely changes and that the
other aspects of the design may require changes.
Mr Madsen in the Reply as identified said that the submission of drawings to the
road authorities was the responsibility of the respondent and that all designs
were subject to change right up until DCP3F, and that this was not a reasonable
basis to discredit the amount of work done by the claimant. He said the package
was at least 78% complete.
For the reasons I have identified above, I am satisfied the claimant has
demonstrated that 78% is a more appropriate percentage for the design
development;

24.

In the payment claim for the road crossing at Suttor Development Road, the
claimant had Geo/TP (in this case WRC) as 90% complete.
In the payment schedule, the respondent commented drainage, bypass, TMR
approval and valued the work at 80%.
In the application, the claimant submitted that bypass not yet designed so it
partially agreed with the assessment.
In the response, the respondent said that, in addition to drainage and bypass
issues, the design still needed to be submitted to the road authority (WRC) for
review and would require likely changes and that the other aspects of the design
may require changes.
Mr Madsen in the Reply said that the submission of drawings to the road
authorities was the responsibility of the respondent and that all designs were
subject to change right up until DCP3F, and that this was not a reasonable basis
to discredit the amount of work done by the claimant. He said the package was
at least 78% complete.
I have previously been satisfied that the claimant has demonstrated that 78% is a
more appropriate percentage for the design development. In this case, the
claimant’s concession that the bypass had not been designed, suggests that 78%
could be too high. However, the respondent had valued it at 80%, so I am
satisfied that 78% is still appropriate;
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In the payment claim for the road crossing at Glen Avon Road, the claimant had
Geo/TP (in this case WRC) as 90% complete.
In the payment schedule, the respondent made no comments and valued the
work at 80%.
In the application, the claimant referred to its original comments (?) and in the
response, the respondent said that the design still had to be submitted to the
road authority (WRC) and would require likely changes and that the other
aspects of the design may require changes.
Mr Madsen in the Reply said that the submission of drawings to the road
authorities was the responsibility of the respondent and that all designs were
subject to change right up until DCP3F, and that this was not a reasonable basis
to discredit the amount of work done by the claimant. He said the package was
at least 78% complete.
These are the same submissions from both sides that I have considered
previously, and I am satisfied that the claimant has demonstrated that 78% is a
more appropriate percentage for the design development.;

26.

In the payment claim for the road crossing at Stratford Road, the claimant had
Geo/TP (in this case WRC) as 90% complete.
In the payment schedule, the respondent commented that layout needs further
consideration, refer land holder agreement and valued the work at 80%.
In the application, the claimant referred to its original comments (?) and in the
response, the respondent said that, in addition to drainage and bypass lacking (?)
the design still had to be submitted to the road authority (WRC) and would
require likely changes and that the other aspects of the design may require
changes. I saw no complaints about drainage and bypass in the payment
schedule, so I assume that this was a typo.
Mr Madsen in the Reply said the Stratford Road site was very flat, so that no
formal drainage was required and that temporary bypass roads were only
required for TMR packages, and Stratford Road was not. I agree with the
claimant, because this was a WRC road.
He added that the submission of drawings to the road authorities was the
responsibility of the respondent and that all designs were subject to change right
up until DCP3F, and that this was not a reasonable basis to discredit the amount
of work done by the claimant. He said the package was at least 78% complete.
These are the same submissions from both sides that I have considered
previously, and I am satisfied that the claimant has demonstrated that 78% is a
more appropriate percentage for the design development.;

27.

In the payment claim the road crossing of the National stock route – Stratford,
the claimant referred to RFI responses and claimed 90% completion for this
work.
In the payment schedule, the respondent’s complaint was that the NSR had not
been updated since January 2018 DCP2 submission and valued the work at 60%.
In the application, the claimant submitted said that they had been resubmitted
to DCP2+ standard and were at 90%.

Chris Lenz

Page 84 of 167

Adjudication 399211 AECOM Australia Pty Ltd v Carmichael Rail Network Pty Ltd

13 December 2018

In the response the respondent said the width of the stock crossing was 7 m
which did not align with the BoD and was inconsistent with the NSR . It added
that there were no Communications shown on the drawing. It added that cross
drainage - flow paths were not shown on culverts and there was uncertainty
about the drainage flow path and interaction with longitudinal drainage. In
addition, the latest design still needed to be submitted to 3rd parties for review
and would likely require further changes and the pavement design with new
Geotech would also trigger further changes such that 90% was not appropriate.
In the Reply, Thomas Madsen referred to his comments on the Eton Vale Road
and added that the communication detail complaint was in fact on a drawing
which he identified, and that longitudinal drainage was not possible because of
the extremely flat site and that culverts were to assist with cross drainage and
referred to a drawing which showed the direction of flow.
In the Eaton Vale submissions, he said it could not be reasonably said that the
claimant’s road package was not at least 78% complete.
I was satisfied with Mr Madsen’s earlier submissions on Eaton Vale, and that the
respondent’s comments about the drainage, which it had brought up in the
Stratford Road (No26 above), was probably a typo, because the site was very flat,
and I therefore agree with the claimant and find that 78% is more appropriate;
28.

In the payment claim the road crossing of the Gregory Developmental Road,
the claimant provided no further details and claimed 80% completion for this
work.
In the payment schedule, the respondent’s complaint was drainage, design of
bypass and valued it at 80%.
In the application, the claimant agreed with the drainage comment but said the
bypass had been designed.
There were no comments in the response countering the application
submissions, so even with the claimant’s concession about the drainage, it is
open for me to accept the 80% valued by both parties.

29.

In the payment claim for the intersection upgrade for the Gregory
Development Road/Disney Quarry Access intersection, the claimant had
said Survey and geo testing required and estimated it as 30% complete.
In the payment schedule, the respondent commented design shows wrong
location and also stated 30% completion.
I am satisfied the parties agree about 30% completion for this road;

30.

In the payment claim the road crossing through culvert of the National stock
route – Old Twin Hills, the claimant referred to RFI responses and claimed 90%
completion for this work.
In the payment schedule, the respondent’s complaint was that the NSR had not
been updated since January 2018 DCP2 submission and valued the work at 60%.
In the application, the claimant submitted said that they had been resubmitted
to DCP2+ standard and were at 90%.
In the response the respondent said design still needed to be submitted to the
road authority (IRC) for review and would likely require further changes and the
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pavement design with new Geotech, plus not all of the respondent’s comments
had been closed out, and the integration of the ALCAM outcomes and safety
issues would trigger further changes such that 90% was not appropriate.
In the Reply, Thomas Madsen referred to his comments on the Eton Vale Road
where he said it could not be reasonably said that the claimant’s road package
was not at least 78% complete.
I was satisfied with Mr Madsen’s earlier submissions on Eaton Vale, and find
that 78% is more appropriate;
31.

In the payment claim for the road crossing at Moray Bulliwallah Road, the
claimant had Geo/TP (in this case WRC) as 90% complete.
In the payment schedule, the respondent commented drainage and valued the
work at 80%.
In the application, the claimant referred to its original comments (?) and in the
response, the respondent said design still needed to be submitted to the road
authority (IRC) for review and would likely require further changes and the
pavement design with new Geotech, plus not all of the respondent’s comments
had been closed out, and the integration of the ALCAM outcomes and safety
issues would trigger further changes such that 90% was not appropriate.
Mr Madsen in the Reply said the submission of drawings to the road authorities
was the responsibility of the respondent and that all designs were subject to
change right up until DCP3F, and that this was not a reasonable basis to discredit
the amount of work done by the claimant. He said the package was at least 78%
complete.
These are the same submissions from both sides that I have considered
previously, and I am satisfied that the claimant has demonstrated that 78% is a
more appropriate percentage for the design development.

912.I transferred all these percentages found above to a spreadsheet LM3 Roads and calculated the
average of 75.13% for this design aspect and this was transferred to LM2.

Environmental design – claimed progress 75.0% - scheduled progress 50.0%
913. Again PB-47 is the starting point because it contains the contending submissions, apart from
those in the Reply which are also relevant.
914.
In the payment claim there was a claim that this work was 75% complete but I was unable to
find any document supporting this assessment.
915. The payment schedule valued this claim at 50% based on Andrew McPhail’s assessment, and the
application listed a supporting document in Tab E11, and on the last line the claimant assessed
this report at 50% for this item.
916.
I find that the claimant agrees with 50% assessment for this item.
917. In the circumstances, I am satisfied that 50% was proper and reasonable and this percentage is
transferred to the spreadsheet “LM2”.

Utilities – claimed progress 80.0% - scheduled progress 75.0%
918.
Again PB-47 is the starting point because it contains the contending submissions, apart from
those in the Reply which are also relevant.
919.
Regarding both Sunwater pipeline protection and the gas pipeline, the respondent indicated
outstanding geotechnical information and the need to confirm the design after the outstanding
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geotechnical information was provided and the need to incorporate further comments and the
final construction methodology.
920. In response to the comments for both items the claimant responded as follows:
“Geotech noted as outstanding. This was due to CRN delays on the field investigations. To
mitigate delays, analysis for design was carried out on the available nearby geotech (refer
geotech memo). Accordingly the geotech analysis required by the design is complete, albeit,
the absence of geotech testing at the nominated site has resulted in the uncertainty of the
result. A second geotech review (once geotech at the site is available) would therefore be
additional scope.
Agreed that there is a final review yet to be carried out by CRN, and possible amendments to
drawings. This is commensurate with the outstanding effort % assigned.”
921.I am inclined to agree with the claimant because the geotechnical information gathering was
stopped by the respondent in December 2017, which constituted a variation to reduce this work
so that any additional geotechnical information required afterwards would be a variation, as
indicated by the claimant.
922. I am therefore satisfied that its 85% claim for both these items is the more reasonable as the
percentage complete comparison must not be made against the original geotechnical planned.
923.
In relation to the service conduits, both parties agree that it is at 70% development. I
therefore am prepared to accept the 80% calculation carried out by the claimant as the correct
percentage for this item. This is the calculation in the LM3 Utilities.
924. In the circumstances, I am satisfied that the percentage complete for this item is 80% and
this percentage is transferred to the spreadsheet “LM2”
Land Owner Plans – claimed progress 80.0% - scheduled progress 75.0%
925. Again PB-47 is the starting point because it contains the contending submissions, apart from
those in the Reply which are also relevant.
926. In the payment claim there was a claim that this work was 80% complete but I was unable to
find any document supporting this assessment.
927. The payment schedule valued this claim at 75% based on Andrew McPhail’s assessment, and
the application listed a supporting document in Tab E12, and although it criticised the
respondent’s evaluation and said the design sat at the 81-83 complete status, it provided me no
assistance in evaluating the degree of completion for this item.
928. I find that the claimant has not substantiated its claim and I accept the respondent’s 75%
assessment for this item.
929. In the circumstances, I am satisfied that 75% was proper and reasonable and this percentage
is transferred to the spreadsheet “LM2”.
Operational modelling – claimed progress 95.0% - scheduled progress 70.0%
930. Again PB-47 is the starting point because it contains the contending submissions.
931. In the payment claim the claimant referred to an email dated 11 May 2018 where it attached a
spreadsheet identifying 6 discrete activities and claiming an average of 95% for this item. I was
unable to find any further documents supporting this assessment.
932.
The payment schedule valued this claim at 70% based largely on its assessment that DCP2
was reached which was 66%. It was of interest, however, that the respondent valued the VAO
optimisation at 90%, and not the 100% claimed. Nevertheless, it demonstrated a recognition by
the respondent about, at least, significant completion of this work.
933.
In the application the claimant attached TabE20, which listed the claim and merely
commented that the majority of the work involved a simulation model to allow train modelling
to be assessed, and the scope left was 5%.
934.
In the response in PB-47 the respondent stated:
“ A second complete iteration of the operational modelling is required under the Contract at
DCP3 – this does not reflect 5% of design effort outstanding (requries (sic) importing latest
alignment into the simulation models, running models, interpreting results and reporting
outcomes)
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• The current reporting on operational modelling for DCP2 alignment indicates a number of oncompliances (sic) per the Basis of Design, that requires further effort to resolve:
o Transient coupler forces exceeding 1.1 MN in several locations (transient maximum
force is of the order of 1.32 -1.35 MN – BOD Limit is 1.1MN)
o The minimum achievable speed at the ‘pinch’ location (Ch. 74-79) is 16 km/hr (BOD
calls for 18 km/hr as the minimum speed)
o Train cycle time has increased 11 minutes per round trip and average fuel consumption
(65 litres per round tip) compared to the baseline design
• The Principal in its documented review comments of the VAO Report (Rev A), Rail Operations
Narrative Report, etc. has clearly stated that the report was incomplete and lacking sufficient
(sic) detail to allow a full and proper assessment
• CRN has requested additional detail for the in-train force modelling, which is considered
particularly important given changes to the vertical alignment geometry (SP5 works). The
high-level detail in the reporting does not allow for a sufficient (sic) comparison to the baseline
beyond a holistic representation. The earlier in-train force reporting in previous designs was in
much greater detail (a separate report was generated with extensive graphs showing hotspot
zones, detailed commentary, etc).
• A pending action of the Contractor as captured in the Value Engineered Vertical Alignment
Workshop Minutes 13092017 (Rev 0) was to provide CRN with Dynamic In-train Force
Modelling in xls format
935.
There was no Reply and I find that it is likely a full iteration of the modelling was necessary
for DCP3, so I cannot accept the claimant’s percentage, and even though the respondent’s
percentage in my view is too low for what work had evidently been done, there is no other
valuation mechanism before me.
936. In the circumstances, I am satisfied that 70% was proper and reasonable and this percentage
is transferred to the spreadsheet “LM2”.
Camps – claimed progress 69.0% - scheduled progress 51.3%
937.
Again PB-47 is the starting point because it contains the contending submissions, apart from
those in the Reply which are also relevant.
938. In the calculation regarding Camp 1, in which the layout design had been acknowledged by
the respondent as not part of the contract, the claimant’s submitted that it should not formed
part of the respondent’s calculation, and I agree.
939. Regarding Camp 3, the claimant had said it was not part of the contract, which was refuted
by the respondent. The claimant did not further engage with the respondent, so I find that it was
part of the contract, and it had not progressed, so the respondent’s 0% was accepted.
940. The claimant explained that the camp layout design for Camps 5 and 6 had been done by
others, and the respondent did not further engage by demonstrating the drawings that were
incomplete, as it had done with Camp 4. I therefore accepted the claimant’s percentages for
those 2 items.
941.
Otherwise the parties’ percentages I found were the same.
942. I tabulated the Camps claim in LM3 Camps and the calculation in it yielded a figure of
60.45% and this percentage was transferred to the spreadsheet “LM2”.

Decision about the SP3B claim
943. I identified the relevant documents and facts progressively so as not to miss any key
ingredient before considering the merits of this important claim.
944. There was no issue raised by the respondent about the claimant’s entitlement to make this
claim, either in the payment schedule or in the response. Accordingly, the entire dispute
surrounding this claim item rests on the appropriate quantum to be decided.
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945. I made reference to the 5 most important disciplines contributing to this item being track
and civil, structures, drainage and hydrology, roads, and geotechnical design which comprised
90% of the work associated with the design.
946. I refer again to Mr Brown statutory declaration, and paragraph 182 by way of example where
he complained about the quality of the deliverables not meeting the quality that the respondent
expected in order to meet the requirements of contract.
947. As I said earlier, the key question is what quality was expected by the contract, and this was
where the parties diverged significantly.
948. I was satisfied that the claimant discharged its onus in relation to its entitlement to make the
claim summarised in table A “progress assessment” above. I examined the claim to ensure that
the claimant demonstrated that it had substantiated its claim.
949. Thereafter, this shifted the onus to the respondent to appropriately demonstrate that the
percentages identified by the claimant were incorrect, and this is evident in the payment
schedule and the tables attached to the payment schedule.
950. Both the application and the response provided further materials demonstrating the
correctness of the parties respective positions, and because of the new reasons raised in the
response, I also needed to have regard to the Reply where applicable.
951. The difficult task was making findings as to the correct valuation for this important item and if
one took a global approach, which I did not do in this case, I could simply have made a finding
that the percentage complete for the entire claim item was either 81.24% submitted by the
claimant or 70.06% submitted by the respondent.
952. I noted that the GHD report did not actually provide an overall assessment because the
landowner plans, operational modelling and camps which had not been reviewed. Mr Brown
applied the claimant’s weightings to the conclusions reached by GHD regarding each design
discipline and came up with a weighted amount of 65.66% by extrapolating findings made in the
GHD report.
953.
I considered it inappropriate to take a global view, and considered it was important (as far as
I could in the time-constrained environment of adjudication) to drill deeper into each design
discipline to determine the appropriate percentage complete, particularly for the 5 important
items. In this way the more appropriate valuation was likely to be achieved.
954. Insofar as the GHD reports were concerned, which were not independent, I was originally
considering giving the appropriate weight to the GHD reports regarding each claim, having
regard to its context and content.
955.
However, after analysing the Track & Civil claim in depth, I looked at the GHD first report
together with the Reply objections in the claimant’s submissions and the supporting evidence. I
considered that it would be unsafe to consider the GHD first report because of the limited
material upon which it was based, which suggested the percentage figures calculated in the
report were incorrect. By inference, I excluded the GHD second report for the same reasons
because it was based on the same limited data.
956. I considered that because of the significant amount of material provided in the adjudication,
it was not practical to be continually weighing the GHD evidence against the facts that I had
found and so I focussed on the direct evidence provided by the parties.
957.
In the circumstances, I was satisfied that the claim amount of $8,487,287.32 from the
calculations made in LM2 was proper and reasonable and this amount was transferred to the
spreadsheet “LM1”.

E. SP4 Aurizon Interface

$255,067.54

958. This amount was listed in the payment claim in the total to date of $255,067.54. However, the
claimant noted in its payment claim that 0% was claimed during this period. The payment
schedule did not address this item at all.
959.
The response did not address this item either, however, this may have been because it took
objection to the claimant’s overall contractual entitlement approach. Having found that the
overall contractual entitlement approach was appropriate for this claim, it was necessary for me
to consider that item because it formed part of the claim under the SP4.
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960. The fact that there had been no increase in the claim for the payment claim period has no
bearing on the overall contractual entitlement for this item.
961.
Under heading 8 in volume 6 of the application, between paragraphs 8.1 to 8.3, the claimant
referred to table S3 .2 .2 in schedule 3 identifying an agreement to pay a lump sum of $351,380 for
SP4.
962. The claimant submitted that in the payment schedule the respondent had not disputed the
claimant entitlement for $255,067.54, and I find this was indeed the case.
963. In the response, the respondent referred to Aurizon, but in the context of difficulties the
respondent encountered with the claimant’s failure to meet milestones impacting upon the
Aurizon agreement with the respondent198, as well as some Vertical Alignment Optimisation
errors which interfaced with the Aurizon Newlands corridor199.
964. However, the respondent provided no submissions about the SP4 claim. I note that Mr
Brown refers to this claim but said that he understood it to not be part of the adjudication
application .200
965. In my view, with respect this is misconceived, because it is clearly part of the application, in
paragraph 8 on page 15.
966. Given there are no controverting submissions upon which I can make any sensible finding, I
find the amount for this claim is $255,067.54 and this amount is transferred to the
spreadsheet “LM1”.

F. SP5 Vertical Alignment Optimisation (“VAO”) $4,794,000.00
967. This is the largest claim item of nearly $5 million and requires a close analysis.
968. In the payment schedule, the respondent cross-referenced its letter dated 12 June 2018 to the
claimant,201 which it had attached to the payment schedule, in which it identified three reasons
for non-payment as follows:
1.
the time for making the determination had not yet arisen;
2.
the contract provided that a claim in respect of separable portion 5 could not
arise prior to the month in which the certificate of final completion was issued;
and
3.
the respondent had not yet determined the extent to which the claimant had
achieved the performance requirements in relation to separable portion 5.
969. Essentially the respondent raised the important question of the claimant’s entitlement to
claim at all, with a residual objection relating to qualification. Insofar as the latter was
concerned, the respondent referred to a series of nonconformances which it had identified with
the VAO, which it argued the claimant had not addressed in its ongoing design.
970. I have again referred to each document in the adjudication under their separate headings,
and given the respondent provided the Calibre report in the response, which constituted a new
reason, I was required to have regard to the reply submissions and supporting documents.
971. It appeared as if the payment claim issued by the claimant was done after a lot of
correspondence had earlier taken place between the parties, and this correspondence was not
attached to the payment claim. However, the documents are incorporated by reference, and I
needed to carefully consider them in making my assessment.
972. I have taken the liberty of extracting and summarising the salient aspects of the contents of
letters and the relevant submissions for each of the adjudication documents because of the
importance of this claim. This allowed me to properly understand this claim before making
findings about it.
973.
As I have mentioned previously, the lack of independence of the authors of the Calibre
report, needed to be considered in relation to the weight attributed to the evidence provided in
it.
198

Paragraph 10.1.13(a) of the response
Paragraph 13.5.32(a) of the response
200
Paragraph 16(d) of SDPB in the response
201
Letter CCRP–ZE063A–LET–CP–000089
199
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Payment claim
974. In the payment claim, the claimant referred to its letter CRD–000–102–00–LTR–000107–
CCRP-ZE063A–LET–CP–00107 SP5 Vertical Alignment Optimisation. This letter did not appear
to have been attached to the payment claim, but it is certainly called up by reference.
975.
Unfortunately I was unable to find the letter with this identification number anywhere in the
material from either party, and both the claimant and respondent made no further reference to
this particular numbered letter. It may have been a typo, because the payment schedule refers to
a letter numbered “’LTR-000106’ which dealt with this claim.
976. I turn to the payment schedule for further investigation.

Payment schedule
977.
I have already referred to the respondent’s letter in the payment schedule dated 12 June 2018
containing the three reasons for non-payment. It contained the heading SP5 Vertical
Alignment Optimisation Bill of Quantities.
978. In this letter, the respondent acknowledged the claimant’s letter ref: CRD-000-102-00-LTR000106 dated 25 May 2018, in which the claimant asserted an entitlement to payment
of $4,794,000.00 for Separable Portion 5, being the Vertical Alignment Optimisation modelling
referred to in section 5 of Table S3.2.2 of Schedule 3 to the Contract. This letter was attached at
“PB-058” in SDPB in the response and is evidently part of a string of correspondence between the
parties about this claim.
979. This was letter number ‘000106’, not ‘000107’ and it appeared to be just an error in the
numbering of the claimant’s letter in the payment claim.
980. The respondent expanded upon its reasons for rejecting the claim. I considered it important
to summarise this letter because it contained specific reasons for non-payment for this significant
claim.
981.
Insofar as the entitlement issue was concerned, the respondent combined the argument that
the claim was premature, with the necessity for the claim to be made in the month in which the
certificate of final completion was issued.
982. The respondent then expanded upon the necessity for the claimant to demonstrate its
entitlement and made some important submissions as follows:
1.
it conceded that the claimant had undertaken a BOQ, MTO and mass haul
analysis which was presented at a workshop on 13 September 2017, which
culminated in a Vertical Alignment Optimisation Report (“VAOR”) dated 24
November 2017;
2.
however, in response to the respondent’s commentary on the VAOR, the
respondent alleged that the claimant had submitted an unsolicited revision B of
the VAOR on 19 February 2018, which was not required under the contract, and
did not consider all the claimant’s revision A comments;
3.
the claimant’s reports did not allow an analysis required by the Scope of Work
for Separable Portion 5;
4.
in addition, by reference to Item 5.1 in Table s3 .2 .2 of Schedule 3, the
respondent noted that the Revision B VAOR compared the pre—SP5 Bill of
Quantities (Baseline BOQ) to a set of interim preliminary indicative quantities
following the initial VAOR tasks in September 2017;
5.
The respondent submitted that the latter impliedly suggested that the claimant
was putting these quantities forward as the post–SP5 Bill of quantities, which was
not in accordance with the contract or the final design alignment outcome;
6.
the contract required the post–SP5 Bill of quantities determine the period
approved during the month of the final certificate following overall design
completion;
7.
in addition, during September 2017, the respondent submitted that it had
furnished to the claimant in alignment review comments register containing over
100 observations identifying nonconformances contract to the SP5 Scope of
service requirements;
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8.

it submitted that many of these nonconformances had not yet been addressed by
the claimant in the ongoing design which affected the extent to which the
assessment of the post–SP5 Bill of quantities could take place and it provided five
categories of nonconformances by way of example as follows:
a. at 3 locations along the optimised alignment, the simulated Dynamic
in Train Forces (DITF) were in excess with the stipulated criteria of
1.1MN [contrary to scope of services section 5(f)];
b. single train run cycle time had increased by 11 minutes and overall
average fuel consumption increased by 65 L per train cycle [contrary
to operation and maintenance costs – Scope of Services section 3(d)];
c. a minimum constant train speed of 16 km/h between rail changes 74
and 79 km was below the basis of design stipulated requirement
contrary to Scope of Services section 3(d);
d. at several locations on the alignment the positioning of occupational
and service utility crossings had negatively impacted or disregarded
the current design to date, which may require significant vertical
adjustments to the railway alignment and formation earthworks
volumes. It referred to slide illustration 1 in the attachment;
e. several locations on the road alignment with a vertical alignment
optimisation works negatively impacted the quantum of drainage
structures and related earthworks quantities contrary to Scope of
Services section 3(c). It referred to slide illustrations 2, 3, 4 and 5 in
the attachment;
9.
it also submitted that the “Method of Payment” column of item 5.1 in schedule 3,
required the final quantities to be determined or approved by the respondent, and
that the respondent would do so in the month the certificate of final completion
was issued.
983. Attached to this letter was a document headed “Vertical Alignment Optimisation – Ongoing
Detail Design Issues – June 2018” which contained 5 slides depicting design changes that had
adverse consequences. These are been referred to above, and I refer to the commentary on the
slides below.
984. There was 1 landowner occupational crossing at chainage 42.014 km in which the respondent
argued that the proposed at-grade crossing requiring no cover would require a renegotiation
with the landowner.
985. There were 4 drainage issues identified at changes 66.36 km, 93.2 km, 87.82 km and 108.9 km
as follows:
1.
the first two chainages had proposed replacement of culverts with diversion
drains with the effect that the reduction in earthworks would be offset by an
increase in diversion drain quantities;
2.
at chainage 87.82 km proposed the replacement of a steel culvert with a
reinforced concrete box culvert requiring less cover but increasing the concrete
quantities which needed to be compared with the savings in earthworks;
3.
a chainage 108.9 km the vertical alignment was proposed to be lifted to increase,
after DCP1 which meant that the earthworks comparison should be on the DCP2
change given that DCP one had been non-compliant.
986. The respondent reiterated that the claimant had no entitlement to the amount asserted in
the claimant’s letter.
987. I now turn to the application.

Application
988. Behind part F in folder 6 of the application, the claimant addressed this claim by way of
submissions and attached documents.
989. The claimant submitted that it had reduced the total earthworks quantities by 21.6% thereby
entitling it to its claim $4,794,000 in respect of SP5.
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990. It made reference to a range of relevant contractual provisions,202 (to which I will make
further analysis after considering the response and the reply), and by reading the contract as a
whole, it provided an analysis by which it concluded that:
1.
if the claimant reduce the earthworks quantities by more than 20% it was
entitled to payment of $4,794,000;
2.
the Baseline BOQ was contained in section 7.1.1.3.2 of schedule 7;
3.
the post–SP5 Bill of quantities was that Bill of quantities produced by the
claimant as a result of carrying out its activities VIP – 1000 to VIP – 1040 of the
Approved Program, which had been scheduled to occur between July 2017 and
September 2017;
4.
“Final Completion” in item 5 of Table S3 .2 .2 in schedule 3 to the contract
referred to completion of SP5 only.
991.
The claimant then provided the background facts to the claim203 in which it explained that
the Baseline BOQ listed earthworks contained in the baseline rail alignment design provided by
the respondent at the time of contract. This was known as the 14R2 alignment design which
the claimant submitted was a contract document204.
History of the optimisation process
992. It then explained the optimising process it adopted from July 2017 by carrying out a
comprehensive and iterative analysis of the 14R2 alignment design in which the scope of SP5
was limiting earthworks quantities.205
993. In the submissions, it submitted that the scope of SP5 was limited to reducing earthworks
quantities and was not to rectify any nonconformances with the 14R2 alignment design, which
it said were to be addressed as part of SP3.
994. The claimant explained that the optimisation process was completed in September 2017 and
had reduced the earthworks quantities in the 14R2 alignment design by 21.6% and referred to
the executive summary in the VAOR Rev B206.
995. Behind tab F2 the claimant attached the VAOR dated 19 February 2018, which is the Revision
B referred to by the respondent.
996. It further explained that between September 2017 and 24 November 2017 it developed
Revision A of the VAOR, which it issued to the respondent on 29 November 2017.207
997. The claimant also submitted that it provided the respondent with an updated VAO rail
alignment model in September 2017, and that on or about 28 September 2017, the respondent
provided comments on this model through the optimisation process. These comments were
included in a register known as the VAO rail alignment model comments register which was
attached in part F tab 7 of the application208.
998. The claimant then went on to explain that it received comments on the text of Revision A of
the VAOR from the respondent on 8 January 2018, and these comments, together with the
claimant’s responses were contained in the Report’s Comments Register attached in part F tab
5.209
999. The claimant then went on to explain that between 8 January 2018 and 23 February 2018, it
reviewed the respondent’s comments on Revision A of the VAOR and the updated rail
alignment, and incorporated any comments into the VAOR Rev B, which it then issued on 22
February 2018.210
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1000. The claimant also submitted that on or about 16 October 2017 it issued the VAO rail
alignment model comments register to the respondent and on 23 February 2018 the Report’s
Comments Register was also issued.211
1001. The claimant submitted that its responses to the respondent’s comments demonstrated that
the respondent’s comments did not contain any significant issue in respect of the analysis or
results in Revision A of the VAOR212.
1002. The claimant further added that there had been no comments from the respondent on the
VAOR report Rev B213.

Entitlement to payment
1003. The claimant submitted that:
1.
it had undertaken the “BOQ, MTO and Mass Haul analysis” which was in the
VAOR Rev B;
2.
VAOR Rev B contained a comparison of the Baseline BOQ and the post-SP5 BOQ
demonstrating a difference in earthworks quantities of 22%.
1004. Given the total earthworks volumes were more than 20% less than the Baseline BOQ
earthworks volumes, the claimant was entitled to payment of $4,794,000 in respect of SP5214.
Response to the Payment schedule reasons for non-payment
1005. In responding to the payment schedule, the claimant’s submissions215 are summarised as
follows:
1.
the post—SP5 BOQ is correctly the one produced as part of the optimisation
process, not the BOQ associated with the final detailed design through SP3;
2.
the respondent’s “non-conformances” in the Report’s Comment Register were
not nonconformances regarding SP5 scope of service requirements, but were
nonconformances with the 14R2 alignment design;
3.
the response to the respondent’s page 4 statements in the payment schedule
were attached in Schedule 1 of the application;
4.
Final Completion for item 5 of table S3 .2 .2 in Schedule 3 refers to SP5
completion only;
5.
completion of SP5 only was at the latest 19 February 2018, otherwise it was 3 May
2018 as per Schedule 4 of the contract; but
6.
Final Completion was not achieved on that date because:
a. the respondent delayed the claimant’s delivery of service; and
b. the claimant was further prevented from achieving Final Completion
due to the suspension direction;
7.
the respondent could not postpone the claimant’s entitlement to payment for
SP5 until Final Completion because:
a. Schedule 3 deferring entitled to payment is void under s99 of BCIPA;
b. by withholding payment, the respondent was in breach of its
obligations to permit the claimant the benefit of the contract;
c. the respondent obstructed the claimant’s performance of the contract
and cannot use that obstruction to withhold payment.
1006. I further summarise the claimant’s more detailed submissions as follows:
1.
Under paragraph 6 of the application, the claimant supported its submissions
that schedule 3 was void under s99 of BCIPA;
2.
Under paragraph 7 of the application, the claimant supported its submissions
that it was entitled to have the benefit of the contract;
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3.

Under paragraph 8 of the application, the claimant supported its submissions
regarding the respondent preventing the claimant’s performance.
1007. I thought it best at this stage, just to summarise the submissions rather than canvassing
them in detail, because I need to consider all these submissions after analysing the response and
reply submissions, where applicable.
Response
1008. The respondent provided a background to the claim in which it conceded that the contract
price allowed for a lump sum payment of $4,794,000 if there was a greater than 20% decrease of
total earthworks (as determined or approved by the respondent)216.
1009. It also referred to table 5.1 of Schedule 3 that SP5 was to be invoiced in the month in which
the certificate of Final Completion is issued217.
1010. Whilst conceding that the claimant carried out the optimisation services, it stated that the
claimant had also conducted an assessment of the 12D rail only bulk earthworks reports files
provided by the respondent which did not incorporate the additional engineering calculations
and assumptions used to generate the BOQ.
1011.
The submissions conceded that VAOR Rev A was provided on 29 November 2017 claiming a
earthworks saving of 21.6% and that on 14 December 2017 the claimant sent an invoice claiming
$4,794,000 in respect of SP5, which the respondent rejected because it had not approve the
earthworks savings nor issued a certificate of Final Completion218.
1012. These submissions conceded that there was a VAOR Revision B provided on 19 February 2018
claiming an earthworks saving of 21.6%219
1013. The submissions canvassed the provision of the payment claim and the payment schedule,
which are not contentious. There was, however, confirmation that the SP5 letter relied upon by
the claimant in its payment claim) was identified as CRD-000-102-00-LTR-000106 dated 25 May
2018. This confirmed my earlier decision that there must’ve been a typographical error regarding
the numbering of the letter220.
1014. These submissions then canvassed the salient provisions of the contract under two headings
of “Scope of Services” and “Method of Payment”.221
1015. There were extensive submissions then provided by the respondent under the following
headings:
1.
certificate of final completion has not been issued;
2.
the requirements of the certificate of final completion be issued is not “void”
under BCIPA;
3.
the earthworks savings must be determined or approved (as applicable) by the
principal;
4.
the Calibre report;
5.
the relevant alignment design;
6.
nonconformances;
7.
the claimant accepted that nonconformances existed;
8.
variation in earthworks balance;
9.
non-compliance with approved program222.
1016. The submissions concluded as follows:
1.
on a contractual basis the claimant was not entitled to payment for SP5 because a
certificate of Final Completion had not yet been issued and therefore no reference
date had arisen;
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2.

if, and contrary to the provisions of the contract, that the claimant is considered
entitled to payment for SP5, claimed earthworks savings of 21.6% should not be
accepted because:
a. the analysis upon which it was based contain multiple, widespread
nonconformances to the contractual requirement; and
b. it was based on an outdated design alignment;
3.
if the claimant could be entitled to payment:
a. the respondent’s primary position was that no payment should be
made on the basis that the most recent design earthworks savings are
estimated to be 8.16%, but with significant nonconformances it is
likely that the savings would be reduced to less than 5%;
b. in the alternative, the claimant should be paid not more than
$1,794,000 on the basis of an 8.1% decrease in earthworks.
1017. There were extensive references to the Calibre report223 in support of these submissions, and
I will have to decide the weight of the report, when I decide the merits.
1018. However, I must firstly refer to the reply because of the new reasons.

Reply
1019. In summary, the reply submissions were made under the following headings:
1.
insofar as the payment schedule reasons were concerned, the claimant referred
to its application submissions224;
2.
in response to the additional reasons provided in the response the claimant
submitted:
a. the reference date argument confused the entitlement to be paid
from entitlement to make a progress payment225;
b. further submissions in response to the respondent’s submissions
regarding S99 of BCIPA226;
c. the claimant’s entitlement to payment was not conditional upon the
respondent’s assessment227;
d. Calibre’s independent assessment228;
e. Calibre report not independent229;
f. Calibre’s conclusions rely on multiple errors230;
g. Calibre’s methodology flawed231;
h. SP5 services were not late232.
Decision on the merits of this claim
1020. This claim has a long-standing history, and the dispute regarding it appeared to have first
manifested itself on 14 December 2017, when the claimant submitted an invoice for payment for
$4,794,000 for SP5.
1021. On 14 December 2017, the respondent rejected the claim because the respondent had not
approved the earthworks savings, nor had the certificate of final completion been issued.
1022. By this time the claimant had provided the VAOR Rev A, demonstrating a saving of 21.6% on
the earthworks volumes.
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1023. On 19 February 2018, the claimant provided VAOR Revision B which reiterated a saving of
21.6% on the earthworks volumes, and the claimant essentially relied upon this report to confirm
its entitlement to claim for SP5.
1024. I restate the respondent’s payment schedule reasons for non-payment as:
1.
the time for making a determination about the savings had not yet arisen;
2.
entitlement to payment could not arise prior to the month in which the
Certificate of Final Completion was issued; and
3.
the respondent had not yet determined to extent of savings and did not agree
that 21.6% saving had occurred.
1025. I also restate the further objections raised by the respondent in the response as follows:
1.
The claimant had no entitlement to payment because no Certificate of Final
Completion had been issued and therefore no reference date had arisen;
2.
The contractual requirement for a Certificate for Final Completion was not
rendered void by s99 of BCIPA;
3.
The claimant’s analysis was based on multiple widespread non-conformances
with the contract, and based on an outdated design alignment;
4.
There was no entitlement because savings were likely to be less than 5%, but if
there was any entitlement, it should be no more than $1,794,000 on the basis of
an 8.1% decrease in earthworks (as calculated by Calibre).
1026. It is appropriate to firstly deal with the timing of the claim, and the Final Completion issue
including the reference date (the “entitlement – timing/final certificate”), because if the
respondent is correct in its submissions, there will be no need to consider the entitlement and
quantum of the claim (the “other entitlement and quantum issues”).

Entitlement – timing/final certificate
1027. The respondent has a number of arguments that:
1.
the Certificate of Final Completion had not been issued, and this meant for the
whole of the works, not just completion of SP5, as had been contended by the
claimant233;
2.
the logical construction of the contract was that that payment for any
earthworks savings should only take place upon the achievement of Final
Completion, as this was the only point at which savings could be actualised by
the respondent in progressing to the construction phase234;
3.
any payment for SP5 prior to final completion would be an unjust windfall for the
claimant as final earthworks savings could not have been calculated;
4.
as a matter of logic and commercial sense, Final Completion was necessary
before a payment be made for SP5 because all documents needed to be provided,
including the native files, which the claimant had failed to provide.
1028. I cannot accept the claimant’s arguments resulting in its submissions that “Final Completion”
in item 5 of table S3 .2 .2 in schedule 3 to the contract refers to completion of SP5 only235. There is
no logical basis for limiting its definition which is clearly identified in clause 1.1 to the contract
including the important words “1 the whole of the Services have been completed in accordance
with this Contract.”
1029. I therefore find that Final Completion is when the whole of the Services have been completed
in accordance with this Contract, so to this extent I reject the claimant’s submissions.
1030. Before considering the contending submissions regarding the operation of s99 of BCIPA, it
was necessary to engage in an analysis to make a finding about what the parties had agreed in
relation to SP5. There is a significant dispute between the parties as to the proper construction of
the contract in relation to SP5.
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1031. SP5 is a Separable Portion and it is briefly described as Vertical Alignment Optimisation
Modelling. 236 Clause 4.1(a) of the contract provides that, “… Separable Portions references to the
term “Services” would be read as a reference to each relevant Separable Portion and will mean so
much of the Services as is comprised in the relevant Separable Portion.”
1032. There appears to be a curious anomaly in relation to this claim item which requires a
sensible construction to interpreting the contract. Completion of SP5 work was required within
12 weeks, but payment could only occur after the Certificate of Final Completion. This anomaly
described a bit more precisely is as follows:
1.
The scope of works in Schedule 2 of the contract for SP5 required this work to be
completed within 12 weeks after commencement, “to ensure the milestones in
the overall project program are met237.”
2.
However, table S3 .2 .2 in Schedule 3 provided that the method of payment
required the respondent to determine or approve the relevant earthworks in the
invoicing month in which the Certificate of Final Completion was issued238.
1033. This anomaly was reinforced by the Priority Clause239 which stated that the scope of
services were linked to the other separable portions and that the activities contained in this
Scope “may be inputs into activities in Separable Portion 3 and further may need to be completed
before other separable portion activities can begin.”
1034. The respondent contended that it made commercial sense to only measure the earthworks
saving when Final Completion had been achieved240.
1035. Mr Brown adopted this approach in his statutory declaration when he said, “The intent of the
VAO services was to save earthworks volumes during the detailed design and construction phase of
the railway. To provide AECOM with an incentive payment for making only theoretical earthworks
savings which are not in fact realised in construction would be irrational and uncommercial.”241
1036. Mr Brown had earlier referred to the VAO report, and said that it, “…could not be final as the
analysis has not been completed and a revision of the alignment which was final and therefore the
VAIO reports findings were not conforming to the requirements of the design.”242
1037. Mr Brown’s evidence of intent, is not relevant to properly constructing the contract, as it is
important to read and understand what the parties had objectively agreed. Nowhere in the Scope
of Services for SP5 could I find that it was it a requirement to save earthworks volumes during
the detailed design and construction phase of the railway.
1038. In fact the contrary is clear from paragraph 5(h) of the Scope of Services which states,
“Provide the design string and earthworks formation design models to the Principal to be used in
the development of the detailed design.”
1039. When paragraph 5(h) is read in conjunction with the Priority Clause243 referred to earlier,
and the Agreed Program244 of 12 weeks after commencement to ensure the milestones in the
overall project program are met; to my mind the parties agreed that this SP5 activity may be
needed to be complete before Separable Portion 3 which was the development of the detailed
design.
1040. SP5 was agreed to be completed 12 weeks after commencement, which was well before the
milestone for DCP 1 which was originally agreed to be 24 October 2017. DCP 1 was a milestone
where design was to be 30% complete, so as a matter of logic SP5 could in no way have required
completion of detailed design. It is inconceivable that approximately one month before DCP 1,
SP5 was to have reached the detailed design and construction phase of the railway, as suggested
by Mr Brown.
1041. I reiterate that SP5 is Vertical Alignment Optimisation Modelling, not detailed design.
236
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1042. To my mind, paragraph 5 of the Scope of Services lists the requirements as to the activities
the claimant needed to complete in order to have satisfied the requirements for SP5. Naturally,
these listed activities were constrained by paragraph 3 of the Scope of Works245, and the
respondent identified a number of alleged failures by the claimant to adhere to these constraints
in its design changes.
1043. These issues go to the merits of the claimant’s claim, and it is premature to consider these
until the difficult issue of entitlement for payment, has been addressed.
1044. I have found against the respondent in relation to SP5 requiring earthworks savings to be
calculated upon finalisation of the detailed design and construction phases. Nevertheless, the
method of payment regime in table S3 .2 .2 in schedule 3 is contingent upon:
1.
the determination or approval of the relevant (earthworks) decrease by the
respondent;
2.
invoiced in the month in which the Certificate of Final Completion is issued.

S99 of BCIPA
1045. The claimant asserted in its application that this provision fell foul of s99 of BCIPA because it
deferred the claimant’s entitlement to payment until Final Completion, and BCIPA was to ensure
that there was cash flow from work done to ensure a party was in a position to meet their
financial obligations246.
1046. It referred to the cases of Castle Constructions Pty Ltd247, Lean Field Developments Pty Ltd248
and BRB Modular Pty Ltd.249
1047. It highlighted the relevant extracts from Lean Field that a provision would go beyond fixing a
mechanism for determining the date on which the contractor is to be paid and which:
1.
inordinately delays or effectively prevents a reference date from arising;
2.
unjustifiably impeaches the making of a payment claim or renders the statutory
entitlement practically illusory.
1048. It added that in circumstances where the services under the contract may not proceed
sufficiently to warrant the issuing of a Certificate of Final Completion, a reference date
conditional upon that timing had the effect of preventing a reference date from arising, and
unjustifiably impeaching the making of a payment claim or rendering the statutory entitlement
practically illusory250.
1049. It also referred to BRB Modular, where Applegarth J held:
1.
at paragraph [49] that:
a. a useful enquiry is whether it facilitates or impedes the purposes of
the Act;
b. the extent to which a particular condition is contrary to the Act, or
purports to change the effect of the Act, depends upon its content
and practical consequences;
c. the condition is likely to be contrary to the Act to unjustifiably
change the effect of the Act’s provisions “where does not facilitate a
statutory entitlement to progress payments or the resolution of
payment claims made under the Act.” This is likely to be the case
with a condition impedes the making of the payment claim with no
corresponding benefit in achieving the Act’s purpose;
(ii) at paragraph [50] if, absent a contractual provision, a contractor would have a
statutory entitlement to make a claim for a progress payment under the Act,
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then the provision will have the effect of excluding, modifying, restricting or
otherwise changing the effect of the Act.
1050. The claimant concluded that the timing requirement had the effect of excluding, limiting or
changing the operation of BCIPA and was therefore void.251
1051. In the response the respondent submitted that a provision could not be void when it does no
more than provide a reference date with respect to a claim, which was a precondition to the
making of a valid payment claim citing Southern Han Breakfast Point Pty Ltd, and the reference
date could be set by reference to a milestone citing Energetech.252
1052. In citing Lean Field, the respondent emphasised an extract at [30], that the parties could
provide for reference date to be worked out according to post formation conduct of one of the
parties; and that there was nothing in the definition of a reference date which prohibited the
reference date being worked out according to an event which was not certain to occur.253
1053. The respondent cited Castle as authority that a reference date may be set by reference to a
milestone.254
1054. The respondent argued that in light of the practical commercial illogicality of allowing for
payment for SP5 prior to final completion, the requirement of a Certificate of Final Completion
went no further than fixing a mechanism for the date of determining payment and not fall foul of
s99 of BCIPA.255
1055. It then sought to distinguish the cases relied upon by the claimant in paragraph 13.5.15 of the
response.
1056. The claimant’s reply indicated that the respondent had confused the entitlement to payment
with an entitlement to claim a progress payment. It submitted that if the respondent was
arguing that no reference date had arisen, this would go directly to my jurisdiction as to whether
to proceed with the application, and the respondent had not followed that jurisdictional
argument with respect to its reference date submissions.
1057. I agree with the claimant that the issue involves an entitlement to payment and not an
entitlement to claim, and that the respondent had not articulated its reference date argument
regarding jurisdiction, which it had done with respect to other issues.
1058. To my mind, the respondent essentially focused its argument on entitlement for payment,
e.g.., “The practical consequence of deferring the payment date for SP5 until final completion either
that the payment under SP5 can be properly and accurately calculated in accordance with the
percentage savings in earthworks, as the parties intended.”256
1059. Accordingly, I find that there is no issue to there being no reference date arising for this
particular claim, and the issue is one whether item 5.1 in table S3 .2 .2 in schedule 3 of the
contract prevents a statutory entitlement to payment.
1060. In my view that is precisely the effect of this provision because the work required for SP5 of
Vertical Alignment Optimisation Modelling was required to be complete within 12 weeks of
commencement of the work, and well before DCP 1, when 30% of the design was to be complete.
1061. The effect of the provision insofar as the respondent’s submissions are concerned is to
require the claimant to complete the design ready for construction before payment for SP5 is
allowable. That in my view, is not what the activity Vertical Alignment Optimisation Modelling
was agreed to involve. It was an iterative process to progressively optimise the vertical
alignment, within initial design criteria and constraints, to reduce the amount of earthworks for
the project.
1062. It is also an input into the development of the developed design, but it is not the developed
design, and was required to be completed long before design had even reached 30% in DCP 1.
1063. It may be that because the VAOR Rev A and B were only provided in November 2017 and
February 2018 respectively, when design development was also taking place, that the respondent
251
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was able to compare these VAOR’s with the design as it had developed by then, but that was not
appropriate, because that was not the approach required by the contract.
1064. SP5 was a modelling exercise using the claimant’s proprietary software257, which in my view
was sensibly required to take place early on in order to optimise the respondent’s initial design
within the approved corridor insofar as earthworks quantities were concerned, before the
detailed design had progressed too far.
1065. That much was recognised by Mr Brown when he recognised that the claimant was
performing the SP5 Services during the early stages of the contract and that there would be some
flux in relation to delivery and finalisation of SP3B deliverables; 258 and the claimant was
constantly changing the design and SP3B deliverables due to results being produced while the
claimant was undertaking the SP5 services.259
1066. In fact, Mr Brown went so far as to say, “As such, we understood that while AECOM was
working on the SP5 Services there would be some impact on the completion of the DCP 1
deliverables, which informed CRN’s approach with respect to the DCP 1 deliverables.”260
1067. It appears as if the parties’ relationship had broken down significantly by February 2018, if
not before, because the respondent’s comments in paragraph 13.1.6 of the response that, “… each
iteration conveniently concludes that the total savings and is 21.6%, just above the 20% threshold
to claim the maximum amount available.” Such a comment connotes a breakdown in the
relationship between the parties, because after all, the earthworks savings contemplated by SP5,
must have been designed also for the benefit of the respondent (as a matter of common sense in
reduced construction costs and time) for it to agree to pay the claimant for those savings.
1068. I am not convinced by the respondent that the payment mechanism contemplated in table
S3 .2 .2 of schedule 3, item 5.1, demonstrated commercial logic by only facilitating payment after
the Certificate of Final Completion, and that it actually promoted the claimant’s entitlement to a
progress payment because it provided an incentive to achieve a higher payment. That incentive
was for work done much earlier.
1069. The claimant had to carry out SP5 early on in the project, and yet it was then confronted
with impediments of the respondent having to determine or approve the earthworks savings and
only considering the matter in the month of the certificate of final completion.
1070. Final completion is when the whole of the Services have been completed for the Contract,
which is well after SP5 needed to be complete.
1071. In my mind such a payment provision does not facilitate a statutory entitlement to a
progress payment as contemplated in paragraph [74] of Lean Field. In fact, it impeded the
making of the payment claim with no corresponding benefit to achieve BCIPA’s purpose, which
as submitted by the claimant, is to facilitate cash flow.
1072. s7 of BCIPA Object of Act has the opening sentence, “The object of this Act is to ensure that
a person is entitled to receive, and is able to recover, progress payments…”
1073. If one just looks at what was contemplated at the outset of the contract that SP5:
1.
was to be completed within 12 weeks of commencement of work (by my
calculation - 22 September 2017);
2.
involved Vertical Alignment Optimisation Modelling to reduce earthworks from
the baseline design for the benefit of both parties;
3.
was an input into SP3B; and yet
4.
payment for it could only be achieved after Certificate of Final Completion
according to table S3 .2 .2 item 5.1 in schedule 3;
5.
which was originally contemplated according to Schedule 4 (the “approved
program”) to be 3 May 2018, which is over 7 months later,
this is contrary to the object of BCIPA which includes facilitating cash flow.
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1074. If a claimant is required to carry out a vertical alignment optimisation activity to reduce
earthworks for the benefit of the respondent’s project, and it did so (according to Mr Brown);
then payment should flow.
1075. S99 of BCIPA provides as follows:
99No contracting out
(1)The provisions of this Act have effect despite any provision to the contrary in any contract,
agreement or arrangement.
(2)A provision of any contract, agreement or arrangement (whether in writing or not) is void to
the extent to which it—
(a)is contrary to this Act; or
(b)purports to annul, exclude, modify, restrict or otherwise change the effect of a
provision of this Act, or would otherwise have the effect of excluding, modifying,
restricting or otherwise changing the effect of a provision of this Act; or
(c)may reasonably be construed as an attempt to deter a person from taking action
under this Act.
1076. The payment mechanism in my view modified or restricted the circumstances in which the
claimant was entitled to a progress claim and impeached the making of a payment claim for the
SP5 work that should have been completed within 12 weeks, some 7 months before a possible
certificate of final completion.
1077. Accordingly, the provision of payment that was dependent on:
1.
the respondent determining or approving the relevant percentage decrease;
2.
only being achieved in the month of the Certificate of Final Completion
according to table S3 .2 .2 item 5.1 in schedule 3,
is to my mind void as being contrary to s99.
1078. If I am incorrect that the payment mechanism provided in table S3 .2 .2 item 5.1 in schedule 3
is void under s99 of BCIPA, the claimant also submitted in the application 2 important legal
principles that the respondent:
1.
must permit the claimant to have the benefit of the contract; and
2.
could not rely upon its prevention of performance to deny the claimant
entitlement to payment for work it had completed.
1079. I accept that these are 2 well-known principles of law that may apply in this adjudication to
this claim.
1080. The response did not contain any rebuttal arguments to these two important principles, with
the consequence that I find (because the respondent has failed to provide submissions) in the
alternative:
1.
there was an implied term the contract that the respondent must permit the
claimant the benefit of the contract, and in this context payment for SP5;
2.
the respondent’s conduct in suspending the work in April 2018 prevented the
claimant from reaching Final Completion, such that it cannot deny payment to
the claimant for the SP5 services.
1081. I have therefore found that the payment mechanism referred to above was void, such that
the claimant was entitled to be paid without being fettered by it. If I am wrong about that, in the
alternative, the claimant was either:
1.
entitled to the benefit of the contract, and therefore payment for SP5; or
2.
the respondent, by its conduct could not deny payment for SP5.
1082. However, this decision has only dealt with the entitlement – timing/Final Certificate issues
and not the other entitlement and quantum issues, which must be addressed, because the
claimant must still demonstrate its entitlement to claim and to have the quantum of its claim.
1083. This is particularly important, because in the payment schedule and the response, the
respondent alleged that the claimant had failed to comply with the contractual criteria which
were nonconformances disentitling the claimant to its claim.
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Other entitlement and quantum issues
1084. The point of departure is to scrutinise the VAOR Rev B261 because it was the foundation of
the claimant’s entitlement to make this claim.
1085. The reason for considering Rev B, and not the earlier iteration VAOR Rev A, is that the
claimant stated that it had taken into account the respondent’s earlier comments, which it had
identified in the Report Comments Register262, as well as the VAO Rail alignment model
comments.263
1086. In the application, the claimant identified SP5 in the program264, which were characterised as
Vertical Intersection Point (VIP) works (SP5) with the following activity IDs:
1.
VIP – 1000: Baseline Vertical Geometry and Earthworks Quantities;
2.
VIP – 1010: Produce Vertical Assessment Optimisation (VAO) Report;
3.
VIP – 1020: Checking and Verification of VAO Report;
4.
VIP – 1040: Update and Finalise VAO Report.
1087. I referred to page 8 of the Approved Program in Schedule 4 of the contract265 and I found
these 4 activities with their start and finish dates, with the end date of the finalisation of the
report being 11 September 2017.
1088. The respondent did not deny that these activities took place, and as I have said earlier Mr
Brown acknowledged that the VAO reports were delivered.
1089. Accordingly, I find that the claimant had completed the SP5 activities.
1090. There was a suggestion that the claimant did not complete this report by that date, which
was the subject of a complaint by the respondent in the response, 266 which the respondent
demonstrated as another claimant’s failure to comply with the Scope of Work with respect to
SP5.267
1091. The respondent did not develop this assertion any further to demonstrate that such failure
disentitled the claimant to make the claim.
1092. Under part E, paragraph 9 of volume 2 of the reply, the claimant submitted that the contract
provided no consequences by way of liquidated damages or set-off in respect of SP5 being
delivered late268, such that even if SP 5 was late, that was not a reason for withholding
payment.269
1093. I agree with the claimant’s submissions that there is no disentitling consequence for SP5
being delivered late, so there is no need for me to make any finding about when SP5 was
completed.
1094. In the application, the claimant identified the Baseline BOQ being part of Schedule 7 of the
contract and that the baseline Rail alignment design known as 14R2 Alignment Design was
provided by the respondent at the time of the contract 270, and this is not controverted by the
respondent in its response.
1095. Accordingly, I am satisfied that the parties at least agreed the baseline BOQ.
1096. The claimant then explained the optimisation process which it undertook from July 2017
which was a comprehensive and iterative analysis of the 14R2 Alignment Design with the effect
of reducing the earthworks quantities contained within that design, 271 and that the SP5 scope
was limited to reducing the earthworks quantities and not in identifying nonconformances
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within the 14R2 Alignment Design.272 These nonconformances, it submitted, were to be
addressed as part of SP3273.
1097. The claimant submitted that a copy of the VAO Rail alignment model was provided to the
respondent in September 2017, and that around 28 September 2017 the respondent provided
comments on it, and as I mentioned previously, these were captured in the VAO rail alignment
model comments register which was attached in part F tab 7 of the application274.
1098. It submitted that the VAOR revision A was provided on 29 November 2017 and on 8 February
2018, the respondent provided comments about it, and again as I mentioned previously, these
comments, together with the claimant’s responses were contained in the Report’s Comments
Register attached in part F tab 5.275
1099. To my mind this process was precisely what the parties had agreed was to take place for the
earthworks optimisation activity, as I have said earlier appears to have overlapped with more
detailed design activity.
1100. I noted that the respondent had complained about the issuing of VAOR Revision B because
there was no contractual obligation for the claimant to do so, that I cannot see that this takes the
matter anywhere because it incorporated all the previous comments made by the respondent
about the claimant’s claimed earthworks reductions.
1101.
I need to check that the VAO Report complied with the SP5 contractual requirements, and
that the respondent’s comments had been adequately dealt with in the report.
1102. Thereafter, if there were any other comments from the respondent’s payment schedule and
response, they were then considered.
1103. It was important to me to make a finding about the contractual requirement for the post-SP 5
BOQ, because this needed to be compared with the BOQ for the baseline 14R2 Alignment
Design in order to calculate the earthworks savings.
1104. The VAOR Revision B report on page 30 stated that, “The alignment option on completion of
the VAO is designated as 14R12 B. Whilst the alignment option at the DCP 1 is referred to as O17R0
the vertical geometry of this option is the same as the 14R12B option.”
1105. In the application, the claimant submitted that the post-SP5 BOQ is the Bill of quantities
produced by the claimant as a result of it carrying out activities VIP–1000 to VIP–1040 of the
approved program276.
1106. In my view this is the correct interpretation, because Clause 5 of the Scope of Services for SP5
provides a whole list of services from (a) to (f) that needed to be carried out, and the claimant
submitted in the application that this was precisely what it had done as part of its optimisation
process277.
1107. This particular submission was not controverted by the respondent and I am therefore
satisfied that that the claimant had complied with clause 5 of the scope of works for SP5. (When
I have regard to the report, I will check that the report identifies these listed activities.)
1108. Thereafter, clause 5(g) of the Scope of Services for SP5 required that the claimant, “Undertake
a BOQ, MTO and mass haul analysis to obtain the final earthworks quantities in the same format
as the reference BOQ and MTO – allowing per line item comparison.”
1109. I therefore find, as a matter of logic, that the post-SP5 BOQ is the Bill of quantities produced
after the claimant had carried out activities 5(a) to (f). This is a separable portion activity and as I
have already found was due to be complete in September 2017, well before DCP 1. I note that the
claimant called this 14R12B in the VAOR Rev B, and I find that this was the alignment from
which the BOQ was to be generated.
1110.
This is the nub of the dispute between the claimant and the respondent, because the
respondent submitted that the contract envisaged further iterations taking place up to final
detail design and being ready for construction, after which the earthworks savings analysis was
272

Vol 6 part F paragraph 3.4 of the application
Vol 6 part F paragraph 3.5 of the application
274
paragraph 3.10 of the application
275
paragraph 3.11 of the application
276
volume 6 part F paragraph 2.15 (c) of the application
277
volume 6 part F paragraph 3.2 of the application
273

Chris Lenz

Page 104 of 167

Adjudication 399211 AECOM Australia Pty Ltd v Carmichael Rail Network Pty Ltd

13 December 2018

then to be carried out. I have found against the respondent on this point because nowhere in the
contract have I found that SP5 required that.
1111. The respondent had argued that such an interpretation was required for commerciality reasons,
and if it was otherwise, then the claimant would have an unjust windfall because the earlier
percentage savings in earthworks could be reduced upon further iterations of the design upon
the achievement of the final completion.
1112.
If this issue had been such a concern for the respondent, it could easily have ensured that the
contractual mechanism for SP5 required a series of design iterations before the earthworks
savings quantity calculation was made. That is not what the contract provided because I have
found that:
1.
SP5, which was a separable portion (surprisingly without a milestone date) was
due to be finished well before DCP 1, at which time the design was to be 30%
complete;
2.
SP5 was contemplated to be an input into SP3 activities, and further may have
needed to be completed before other separable portion activities could begin278;
3.
SP5 required the provision of the design string and earthworks formation design
models to the respondent to be used in the development of the detailed design.
1113.
In the Report’s Comments Register, which contained the respondent’s comments about
the September VAO Report, under various item numbers the respondent said:
1.
“CRN would prefer to see comparative volumes (between 14R2 and 14R12B) at a
larger spacing (suggest 100m or more) in order to be able to identify what are
earthworks elements have been impacted by the VAO through each section. Also
table should show a breakdown of fill and cut categories by geotechnical
classification and source.” [Item 70]
2.
“Alignment iteration here is labelled 17R0. Report needs to explain somewhere the
relationship between 14R12B and 17R0 and the alignment labelling process that has
been followed.” [Item 75]
1114.
To my mind this item 70 comment demonstrates a recognition by the respondent that the
comparative volumes were between 14R2 and 14R12B, which I have found is the correct post-SP5
BOQ.
1115.
Regarding item 75, it appeared as if the emergence of 17R0 in this report came from the
claimant, who explained in its response that, “Alignment option 17R0 is the DCP 1 alignment. The
vertical geometry of this option is the same as option 14R12B.”
1116.
For some reason, best known to the claimant, it must have labelled the iteration as 17R0;
perhaps because the model used by the claimant updated the numbering as the design
progressed toward DCP 1. However, I do not find that this meant that the claimant was using the
17R0 design to generate the BOQ for the reasons identified below.
1117.
I note that at paragraph 13.5.32 of the response, the respondent asserted that alignment 17R0
was that upon which VAOR Rev B was based. Furthermore, at paragraph 13.5.26 it again made
that assertion by referencing the VAOR Rev B report [9] at 33.
1118.
I have had a look at the report and there is nothing on page 33 dealing with this issue.
However, on page 30 of the report at paragraph 9, the claimant wrote, “The alignment option on
completion of the VAIO is designated as 14R12B (my emphasis). Whilst the alignment option at
DCP 1 is referred to as O17R0 the vertical geometry of this option is the same as the 14R12B option.”
1119.
Given the claimant’s comments to item 75 above, that there was no difference in the vertical
alignment between 14R12B and 17R0, and its confirmation at paragraph 9 of the report, I find this
did not mean that the latter was used for the analysis.
1120. The upshot of this finding is that there was no basis for the respondent engaging Calibre to
model 17R0, 18R0, and 2 iterations of 19R0 to demonstrate varying savings in earthworks
volumes. There was no contractual basis allowing the respondent to do so, and I can draw the
inference from item 70 in the Report’s Comments Register that the respondent had not earlier
considered this the basis for review.
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1121.
I will make a brief reference to the Calibre report at this stage. On page 1 in the Executive
Summary in the third paragraph; Calibre’s analysis of the Rail Only quantities generated by the
claimant in the SP5 optimisation created a 21.06% reduction when compared to the pre-SP5
quantities, rather than the 21.6% as claimed by the claimant.
1122. I find this is still over the 20% threshold, entitling the claimant to the lump sum of
$4,794,000, unless I find that the report does not demonstrate entitlement, and/or the
respondent’s comments about nonconformances sufficiently detract from the claimant’s
entitlement.

The VAOR Rev B
1123. The report comprehensively identified the need to achieve savings in earthworks volumes
without compromising the functionality of rail operations. It is evident from the contents of the
report that the claimant had expertise in designing railways and assessing dynamic in train force
modelling.
1124. It explained the rigorous analytical process that took place and that there were five iterations
of the vertical alignment and three iterations of the DIA modelling
1125. The claimant had identified the methodology it employed, which is consistent with the list of
requirements in paragraph 5 of the scope of works for SP5279.
1126. The VAO outcomes were described on pages i and ii of the Executive Summary and
identified:
1.
a relatively minor impact on the train cycle time (of 11 minutes per round trip)
and average fuel consumption (65 L per round trip) compared to the baseline
design; and
2.
3 locations where the transient maximum coupler force for the Dynamic in Train
Force was in the order of 1.32 – 1.35 MN; and
3.
a minimum achievable speed at a pinch location of 16 km/h.
1127. The respondent’s principal comments in the Report’s Comments Register is found in item
4 which stated, “The assessment was to optimise the VAL within the BoD requirements (i.e. 1.1
MN). There shouldn’t be any exceedances of the 1.1 MN unless approved by CRN.”
1128. The claimant’s response to respondent’s comments in the Report’s Comments Register
were as follows:
“The BoD requirements, including the requirements for peak in train forces, were considered
fundamental throughout the VAO process. The optimised alignment meets the BoD requirements.
The exceedances of in train forces at three locations are considered acceptable for the following
reasons:
1.
The exceedances are transient in nature and do not represent the DITF profile of the
optimised alignment from an overall perspective.
2.
The vertical alignment optimisation aimed to achieve a well distributed DITF profile
enabling optimising the area of conservatism. The VAO has been successful in
achieving this.
3.
Exceedances of in train forces at three locations is not considered unusual. The baseline
design (O14R2) had three exceedances. In the operating railways transient exceedances
in train forces are noted. As an example the loaded coal trains in Queensland rail
network, utilising distributed power, experience peak in train forces in excess of 1.5kN.
Similarly peak tensile forces > 1.5 kN and peak tensile forces of 2.2 kN are recorded in
the heavy haul operations in the Pilbara.
4.
The value of the average in train forces for the optimised alignment is much smaller
than the allowable (1.1 kN). The risk of couplers failure on account of fatigue is expected
to be minor.
5.
Limiting the peak in train forces within 1.1 kN in three locations is likely to have
significant penalty in terms of the earthworks volumes without providing
commensurate operational benefits.
279
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The peak forces can also be reduced through the train controlling methodology which is
not considered during the VAO.”
1129. These comments, to my mind, demonstrate the claimant’s significant understanding of the
design process as well as the DITF modelling together with the need to make value judgements
about whether any such constraint should outweigh other benefits.
1130. However, I find that there was a typographical error throughout these comments in that in
each case the claimant referred to the force as kN, when it must have meant MN. The reason
why this is obvious is that when the claimant referred to, Limiting the peak in train forces within
1.1 kN in three locations, its report on page ii, and elsewhere referred to 1.1 MN. It is inconceivable
that the claimant in its comments at item 4 and elsewhere was referring to forces that were an
order of magnitude lower.
1131.
I have been unable to find anywhere in the material where the respondent directly engaged
with these comments at the same technical level to demonstrate a flaw in the claimant’s
reasoning.
1132. For example, this obvious typographical error of kN instead of MN in the claimant’s Item 4
comments was not picked up by the respondent anywhere in its material.
1133. The respondent merely repeated its concerns as “non-conformances” without responding to
the claimant’s explanation, and relied on Calibre’s report pages 19 and 20 to regarding Alignment
17 R0.280
1134. Calibre did not independently engage at this technical level regarding the DITF and merely
echoed what the respondent has complained about earlier. Whilst I appreciate it was for the
claimant to demonstrate the savings, there seemed to me limited engagement/interest
demonstrated by the respondent, apart from the above criticisms.
1135. The respondent criticised the claimant in Items 2 and 3 of the Report’s Comments
Register for making $ savings claims, on the basis that the $ savings were highly subjective.
Consequently, the claimant removed those $ savings references in VAOR Rev B.
1136. An item 54 in the Report’s Comments Register, the respondent was critical about the
report concentrating on the potential reduction to construction earthworks and possible cost,
approvals impacts, train runtimes, interfaces, schedule etc, and that there had been minimum
consideration given to the future operations and maintenance (and associated OPEX). [The
claimant’s comment in reply was that those assessments were not part of the agreed brief, and
this was not controverted later by the respondent.]
1137. It is evident from the material that a balancing act, and progressive iterations, are part and
parcel of the entire design process, and the respondent as the owner and operator of this project
needed to be advised by experts about the trade-offs that needed to be made. In this context,
however, the focus was on earthworks reduction.
1138. It was evident from the report that that there were significant saving because of the reduced
earthworks volumes of:
1.
approximately 150,000 construction man hours;
2.
a reduced rail construction schedule of approximately 120-140 days; together with
3.
other benefits.
1139. The DITF modelling was explained in more detail in the report at paragraph 8 in which the
transient peak forces were for a very short duration and over a short length281. It said that for a
given coupler, such a peak occurs for a few seconds.
1140. The claimant went further to explain that there were no quantified guidelines available in
Australia or any international standards and that the industry practice for transients at a number
of locations were accepted as long as the exceedances occurs on a short portion of the train and
that the absolute value of the transient peak should be well within the ultimate
tensile/compressive strength of the couplers and knuckles (2.9 MN).
1141.
The report identified a significant number of non-compliances in the baseline design which
were attached at appendix D, and confirm that the horizontal geometry of the baseline was not
changed. This was the respondent’s design
280
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1142. By way of observation I note that the respondent’s comments at item 73 in the Report’s
Comments Register that there was no need to identify the multiple non-compliances existing
in the baseline design, to which the claimant replied that it was necessary to mention that the
baseline design was non-compliant.
1143. The respondent chose not to controvert the claimant’s comments in relation to item 4, which
was repeated on a number of occasions throughout the register in response to the same criticism
by the respondent. It merely repeated its non-conformance’s objection in the response, and
through Calibre without directly engaging with what the claimant had said, and it also did not
explain in what way the non-conformances did not comply with the Scope of Services in
paragraph 5.
1144. In Schedule 1 of part F of the application, the claimant responded to the respondent’s
comments/criticisms identified in the payment schedule, which the claimant had also earlier
provided in the Report’s Comments Register.
1145. The non-conformances identified by the respondent all appeared to have been first raised by
the claimant in the VAOR Rev B.
1146. The schedule complaint about 3 locations of DITF forces exceeding 1MN were explained282 by
the claimant as not being unusual, transient in nature, and the same as the baseline design and
common in operating railways, with the risk of coupler failure comparable to or lower than the
baseline design.
1147. The response, and Calibre did not engage in any meaningful way to controvert these
assertions. Whilst Calibre appeared to merely echo what the respondent had said in the payment
schedule, it did explain that if the DITF’s were eliminated by an alignment change, this would
reduce the earthworks savings. The point that was missed, with respect, was there was no need
to amend the alignment to make these minor DITF deviations compliant.
1148. Accordingly, without controverting evidence from the respondent, I find that:
1.
the baseline design had three locations where the train forces were above
1.1MN, and the optimised design had the same number. It is unrealistic to
consider therefore that this is a nonconformance because the improved design
maintained that same number as for the baseline design;
2.
in 3 locations, in a rail line of approximately 388 km, the transient maximum
force of 1.34 MN occurred for a very short duration over a short length;
3.
this force is well within the ultimate tensile/compressive strength of the coupler
and knuckle of 2.9 MN, which is within industry practice;
4.
coal trains in Queensland have transient forces greater than 1.5 MN.
1149. The complaint about the single train run cycle time increase of 11 minutes and increased
average fuel consumption was met by the claimant explaining that in context283:
1.
The run cycle was a 1.6549% increase;
2.
The average fuel consumption a 1.1026% increase;
3.
The respondent had not explained why these minor increases conflicted with
clause Scope of Services 3(d).
1150. The respondent did not meet the claimant’s explanation in the response, although Calibre
criticised the report not exploring the operational impacts and increased operational costs but
did not explain why this was part of SP5.
1151.
The claimant also had identified one “pinch point” where the minimum speed was 16km’hr,
which the respondent said it conflicted with Scope of Services 3(d). The claimant stated that this
was of low importance, and that the respondent had not explained why an isolated 5km section
of rack, where a 2km decrease in speed was contrary to clause 3(d).
1152. The respondent did not directly engage with the claimant on either the run cycle, average
fuel consumption or pinch points’ arguments, which if they were important, I would have
expected it to explain why they were such problems.
1153. Clause 5(d) provides:
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“Identify pinch points as well as the locations where the VIP spacing can be reduced without
increasing the in-train risk profile.”
1154. These minor impacts had been identified by the claimant, the non-conformances explained,
and the respondent did not engage about them, apart from its reference to Calibre’s findings. It
appeared as if the pinch point was identified, and without more from the respondent, I cannot
find that these isolated occurrences somehow infect the whole VAO design alignment.
1155. Calibre took issue with the pinch point by reference to Section 4 of the Project Basis of
Design284, but did not engage with the claimant’s explanation of the minimal increase in costs,
nor did it explain how non-conformance with Section 4 was contrary to the Scope of Works for
SP5.
1156. I find that SP5’s Scope of Works recognised the Initial Design Criteria in Clause 3, but insofar
as drainage and operational and maintenance issues were concerned, there could not be a
significant increase in drainage structures or operational and maintenance costs.
1157. The claimant has explained the increases are insignificant, and the respondent has not
pointed to this being incorrect.
1158. The stakeholder compliance issue was raised the respondent, in particular at chainage 42.014.
The claimant submitted that these could not be considered nonconformances in SP5 because the
baseline design was infected with the same problem. This was the comment made by the
claimant on page 20 of Schedule 1, including that it was “Outside of SP5 Scope”, and the
respondent did not engage with this point in the response.
1159. In addition, the claimant identified that the revised at-grade crossing at chainage 42.014 was
a cost saving in terms of infrastructure, and the respondent did not engage about that.
1160. Furthermore, the claimant submitted that the landholder agreements were not provided in
full in the SP5 documentation, and crossing types and locations were not a fixed variable as part
of the VAO works, and the respondent did not engage with these assertions.
1161.
Accordingly, without anything from the respondent to controvert these submissions, I
cannot find that they adversely affected the claimant’s entitlement to the earthworks’ reductions
claimed.
1162. The issue regarding drainage nonconformance identified in (e) in the payment schedule
being contrary to Scope of Services 3(c), was met by the claimant explaining that “minor
diversion drainage may result as part of the VAO process, but in the context of overall
earthworks savings, this was a negligible drainage change, and that removal of a bank of culverts
and the use of RCBCs resulted in savings.285
1163. Again, the respondent did not engage about the merits of the claimant’s explanation in the
response. I cannot understand how these changes, which point to capital savings have somehow
caused a significant increase in drainage structures.
1164. Calibre does make comment about the drainage structures having two non-conformances
but does not point out what they were, apart from having insufficient cover. I can only assume
that Calibre was relying upon what the respondent had already complained about, and I find
that those complaints had already been met by the claimant.
1165. Accordingly, I am satisfied that these non-conformances were minor, for the reasons
identified above and did not detract from the claimant’s entitlement to payment.
1166. This brings me back to the Calibre report, as I must be satisfied that there is not some
residual issue that has not been covered above.
1167. Calibre identified the nonconformances by having regard to paragraph 3 of the SP5 Scope of
Works, which the respondent had identified at paragraph 13.4.3 of the response.
1168. At paragraph 13.5.31 of the response submissions it extracted figure 5.1 of the Calibre report,
where it is evident that Calibre recognised that the baseline design did not comply with a rail
corridor and stakeholders compliance.
1169. Insofar as the rail corridor is concerned, given that the optimised SP5 design maintained the
same horizontal alignment, and as a matter of logic if one reduces cut and fill volumes, the
vertical alignment of the railway line comes closer to natural ground level, the rail footprint is
284
285

Page 19 of Calibre report
Part F Schedule 1, pages 21 and 22
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likely to be narrower within the rail corridor. Accordingly, any rail corridor nonconformance
must be as a consequence of the baseline design horizontal profile being in error, or that the
survey upon which the baseline design had been based was erroneous.
1170. The stakeholder compliance issue has already been covered above.
1171.
The operational and maintenance compliance issue regarding the DITF has been
satisfactorily explained by the claimant who has said that is within industry standards and there
with the same number of DITF exceedances as already in the baseline design. The provision in
paragraph 3(d) of SP5 Scope of works states, “Operational and maintenance costs or the cycle
time should not significantly increase (my emphasis) in an attempt to reduce earthworks
quantities.” Accordingly, having the same number of exceedances as the baseline design, cannot
be considered a significant increase, so I do not consider this a nonconformance. Nothing in
Calibre has engaged with the claimant on this aspect.
1172. The Calibre report conceded that the earthworks balance was generally compliant. In this
context I am focusing in on the second column of the Calibre report, which, incorrectly in my
view refers to the alignment 17R0, which should have been described as 14R12B, as I have
discussed previously.
1173. I have found that the report utilised the 14R12B design iteration for the BOQ, which I find is
the post-SP5 BOQ.
1174. The report identified a percentage saving of 21.6% in the Executive Summary, although table
10 only identified the savings as 21%, which is the same order of magnitude as that identified by
Calibre at 20.6%.
1175. Even taking this lower figure from Calibre, the percentage saving is above the 20% required
for the claimant to be entitled to $4,794,000.
1176. I have found there was no basis for Calibre to have been briefed to consider other design
alignments, so I ignored their other calculated quantities. This leaves me with the claimant’s
21.6%, which appears an anomaly, compared to its own table 10 figure of 21%, and Calibre’s
20.6%.
1177. I find all are above the threshold 20% requirement for the claimant to be entitled to the full
$4,794,000 payment under SP5.
1178. I therefore value this claim at $4,794,000, and this amount is transferred to the
spreadsheet “LM1”.
EARLY VARIATIONS
1179. The first 3 claims of the dilapidation survey for Whitsunday and Isaac, and ESQ’s early works
were under a heading of variations, But I have called them Early Variations to differentiate them
from SI’s-0004, 0007 and 0008.
1180. These claims were:
1.
Variation 001 - Whitsunday dilapidation survey
$53,970
2.
Variation 001 – Isaac dilapidation survey
$61,470
3.
Variation 001 – ESQ Survey Early Works
$178,279.
1181.
The respondent did not consider these claims in the Payment Notice286, nor in the
adjudication response.
1182. These 3 claims had previously been claimed as 100% complete, So the respondent may not
have had any concerns about these amounts.
1183. However, I looked closely at the Progress Payment Certificate287 that was attached behind
the Payment Notice. I noted that under the heading Additional works 1, the respondent had
referred to these 3 items as SI-ZE063A-001, -002 and -003 and assessed them at 100% for $178,279,
$53,970 and $61,470 respectively. I refer to each entry in the payment certificate below.
1184. In addition, paragraphs 42 and 43 of SDPB confirmed that these amounts had been paid, and
no amounts were outstanding.

paragraph 82 of SD PB in the response286 Dated 12 June 2018 found behind Tab B19 in the application and
referred to in 1.5.1(a) in the response and Annexure PB-46 in SDPB
287
Progress Payment #015 CCRP-ZE063A SO:5700122947 NFA:1689
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1185. Accordingly, I am satisfied that there is no dispute about these amounts and I have
transferred these three amounts of, $53,970, $61,470 and $178,279o to the spreadsheet “LM1” as
indicated under each heading below.

G. Variation 001 - Whitsunday dilapidation survey $53,970.00
1186. At item 200 under the heading Additional works 1, the respondent had referred to this as SIZE063A-002, and assessed it at 100% for $53,970, so I find that this amount is agreed.
1187.
Accordingly, I value this claim as $53,970.00, and I transfer this amount to the
spreadsheet “LM1”

H. Variation 001 – Isaac dilapidation survey $61,470.00
1188. At item 300 under the heading Additional works 1, the respondent had referred to this as SIZE063A-003, and assessed it at 100% for $61,470.00, so I find that this amount is agreed.
1189.
Accordingly, I value this claim as $61,470.00, and I transfer this amount to the
spreadsheet “LM1”

I. Variation 001 - ESQ Early survey works $178,279
1190. At item 100 under the heading Additional works 1, the respondent had referred to this as SIZE063A-001, and assessed it at 100% for $178,279, so I find that this amount is agreed.
1191.
Accordingly, I value this claim as $178,279.00, and I transfer this amount to the
spreadsheet “LM1”
SITE INSTRUCTIONS
1192. Whilst, in the payment claim, the claimant characterised these claims SI’s-0004, 0007 and
0008 under the heading of variations288, the respondent called them site instructions289, and I
have used the respondent’s heading to make it easier to follow the reasoning.
1193. There appeared to be a discrepancy between the claimant’s quantum of the site instructions,
and those of the respondent, because in the payment schedule, the respondent quantified the
claim is as follows:
1.
SI – 0004 survey fencing
$15,960;
2.
SI – 0007 clearing and grubbing works $38,200;
3.
SI – 0008 dilapidation survey
$128,778.23
1194. In the payment claim, SI – 0007 – clearing and grubbing works was for $28,700, and SI – 0004
– survey fencing was for $38,200.
1195. From my review of the payment claim and the payment schedule, the dispute lay in the claim
for SI – 0004 survey fencing because the payment schedule referred to “Reinstatement of
knockdown pegs and fencing alignment for 14 days only NTE $40,000”.
1196. Insofar as the other two site instruction claim items were concerned, the respondent agreed
with the claimant’s quantum, albeit for a different claim item number.
1197. Accordingly, I have swapped the amount claimed for SI – 0004 survey fencing to $28,700, and
for SI – 0007 - clearing and grubbing to $38,200, on the basis that it was simply a typographical
error. I explain the justification for doing so, from my analysis of the payment claim documents
below.
1198. The effect of doing so was to then focus on the disputed claim item SI – 0004 survey fencing,
and to recognise the payment schedule had conceded the other two site instruction claim
amounts, as can be seen from the analysis below.

J. SI-ZE063A-0004- Survey Fencing $28,700
1199. Behind Tab B1 in volume 2 of the application, the applicant attached the respondent’s site
instruction dated 2 November 2017 for the provision of surveying to:
288
289

Appendix 15 – Progress Payment Claim
Paragraph 22 of the response
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1.
verify installed fencing;
2.
reinstate any disturbed control points.
1200. The site instruction confirmed that the amount should not exceed $40,000 and would be
based on agreed daily rate.
1201. The claimant then attached a letter dated 22 November 2017 from Engineering Solutions
Queensland outlining the works undertaken on a day by day basis, to which was attached an
invoice number 987 and dated 1 December 2017 with a balance due of $31,570.
1202. I added the claim items in the invoice and found it totalled an amount of $28,770 plus GST,
but this included an item of $7,000 for 2 surveyors for Variation V022 (for Cassiopeia). Just for
V023, the amount was $21,770. However, this is not what the claimant claimed.
1203. All claim items were excluding GST, so I am satisfied that the payment claim item as per the
attached invoice was actually for $28,770, not $38,200 is listed on the payment claim spreadsheet.
1204. In addition, the amount that the claimant had put in the payment claim for clearing and
grubbing works was $28,700.
1205. Behind tab B1 was also a project change notice (PCN) dated 9 October 2017 regarding
clearing and grubbing, and this had an amount of $38,200 excluding GST identified in on it,
which was further substantiated by a “variation advice fee back up sheet” with the same amount
for SI – 0007.
1206. It appears as if the claimant had its amounts mixed up, when it transferred its claim items to
its payment claim spreadsheet. I corrected these amounts, as I have shown below.
1207. Insofar as this claim item is concerned, the payment schedule valued this amount at $15,960.
1208. The payment schedule stated that signed timesheets were required and had not been
provided. However, it conceded the ESQ invoice for the 7 days was acceptable, and valued it as
$15,960, without accepting the project management, per diem and materials costs.
1209. In the application, the claimant included the claim for additional work amounting to $21,770
for labour ($15,960), project management ($2,500), per diem ($65 per person per day) and
materials ($2,500)290.
1210. The basis on which it claimed project management, per diem and materials was through
clause 26(5)(b)(4) of the contract.
1211.
The respondent submitted that the SI-0004 contained the entire agreement between the
parties, such that valuation should be valued in accordance with clause 26(5)(b)(2), which only
provided for the surveyor’s rates at $1,680 per day and $600 per day for a chainman assistant.
1212. The entire agreement submissions are a new reason, because earlier the respondent had
relied on the lack of timesheets, so I must have regard to the reply submissions.
1213. The surveyor and chainman rates were clearly agreed. Although the parties had agreed to per
diem of $65 per man per day, these applied if the parties were not accommodated.
1214. The reply submissions conceded that SI-0004 recorded the terms of the agreement. It further
submitted that the use of base rate meant that other costs outside of labour and accommodation
were to be paid by the respondent. It did not argue that these costs were allowable by
implication.
1215. Insofar at the material costs had been claimed, it argued that there was an item for
reinstatement of control points, but in my view the ESQ invoice did not clearly identify what
comprised the $2500, apart from materials.
1216. It also made a bare assertion that management costs would be incurred to facilitate the
attendances but did not explain its contractual entitlement.
1217. It is unclear why the surveyors and chainmen could not be accommodated at the Mine
Camp, and the clamant has not demonstrated why as a matter of fact, the per diem allowance
was payable. It also did not demonstrate why, as a matter of law, project management and
materials were payable, nor that these were Good Operating Practice.
1218. Accordingly, I am only satisfied that the time claimed, and the rates claimed were agreed,
such that under clause 26(5)(b)(2) only $15,960 was payable, and this amount is transferred
to the spreadsheet “LM1.”

290

Part G in the application
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K. SI-ZE063A-0007- Clearing and Grubbing works $38,200
1219. As I have already mentioned, the payment schedule concedes this amount, and I have
corrected this claim amount to $38,200 from the documents in the payment claim.
1220. Accordingly, I therefore value this claim at $38,200 and this amount is transferred to
the spreadsheet “LM1.”

L. SI-ZE063A-0008-Dilapidation Survey – CG Requirements $129,620.00
1221. As I have already mentioned, the payment schedule concedes this amount.
1222. Accordingly, I therefore value this claim at $129,620 and this amount is transferred to
the spreadsheet “LM1.”

VARIATIONS
1223. The payment schedule dealt with each of these claims (albeit on a without prejudice basis for
Claim 3), and in the case of claim 1 and claim 3 there was evidently a concession about
entitlement, although the quantum amount did not agree with those claimed by the claimant.
1224. Insofar as claims 2,4, 5 and 6 were concerned, the payment schedule nominated $0 for each
one, and in all cases regarding these variation claims, the respondent referred to a letter dated 12
June 2018 which provided a comprehensive response to the claim.

M. Claim 1 Waterway Permit & Access restrictions $688,428.63
1225. I will follow the same approach as that taken above of listing each document under each
heading [payment claim, payment schedule, application, response and reply (if applicable)] with
summaries and perhaps extracts of the most important aspects. After doing so, I then made a
decision based on all the facts, to ensure that only the relevant contentious issues were resolved.
1226. I turn first to the payment claim.
Payment claim
1227. Behind tab B2 to in the payment claim in a letter dated 28 May 2018, the claimant provided
additional substantiation for claims 1 and 3 in response to the respondent’s request.
1228. The payment claim referred to the respondent’s letter dated 17 May 2018 as well as earlier
meetings and correspondence regarding these claim items.
1229. The claimant referred to 15 properties where access had been restricted for geotechnical
investigations under Separable Portion 2. It tabulated each property and included changed
sequence or timing in days together with a price for each property which cumulatively totalled
$688,428.63.
1230. In paragraph 4 of its letter it referred to the entitlement to $688,242.15 for:
1.
the respondent’s change in sequence or timing of the claimant’s works; and/or
2.
the respondent’s change in the character or quality of the services to be carried
out by the claimant; and/or
3.
the respondent’s increase in the works the claimant was required to perform
under the contract.
1231. The claimant also attached a table explaining the method of measuring each daily rate and
provided supporting documents to substantiate these claims.
1232. In 11 of the claims, the average cost per day was $19,800.58.
1233. In addition, the claimant claimed an extension of time for the relevant milestone dates and
the date for final completion amounting to 75 days, and it substantiated this claim by reference
to attachment 20.
1234. Attachment 20 listed the baseline dates for each CH & ENV clearances together with
Geotechnical Site Investigation, as well as the proposed site access dates.
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1235. It also provided a bar chart schedule depicting these baseline dates, the revised proposed
access date, together with the actual dates work was carried out.
1236. I did not critically evaluate all the substantiating documents at this time because it was
necessary to glean the respondent’s position regarding the claim, particularly regarding the
claimant’s alleged lack of entitlement.

Payment schedule
1237. In the payment schedule, the respondent valued this claim at $99,382.64.
1238. It referred to its letter dated 12 June 2018 which explored the issues under the following
headings:
1.
entitlement;
2.
non-compliance with requirements of contract;
3.
assessment;
4.
principal’s assessment methodology;
5.
principal’s assessment summary:
a. principal’s observations and the claimed hourly rate;
b. principal’s observations and claim duration.
1239. I considered it important to expand upon some of the reasons under those headings, so that
bath the legal and factual issues clearly emerged.

Entitlement
1240. The respondent commented that the claimant had made this claim without reference to any
provision of the contract giving rise to entitlement.
1241. It referred to paragraph 4 of the first page of the claimant’s letter and said that the claim
appeared to describe an entitlement for a Compensable Delay, but the claimant had never
submitted a notice for Compensable Delay in accordance with clauses 25.5(a) and 25.6(b)of the
contract.
1242. The respondent said that the claimant had irrevocably waived any entitlement to receive
payment for this item (under clause 25.6(b of the contract) and was not entitled to claim by
reason of clause 25.4(b) of the contract.
1243. The respondent added that the claimant needed to identify the precise cause of the event
said to be a Compensable Delay and without that detail, it was not possible to determine
whether the site access issue fell within the respondent’s responsibility, because the claimant
also had to organise and secure appropriate access in order to comply with the landowner
agreements.

Non-compliance with requirements of contract
1244. The respondent also identified that the claimant had failed to comply with the requirements
of the contract in providing timely notice of its claims such that he could not introduce these
claims at this late stage because:
1.
clause 25.5(a) required notice of existence and because of an excusable delay
within five business days of first becoming aware of it;
2.
requirement that within 10 business days after commencement of the excusable
delay, the claimant was to make a claim including:
a. full details of the cause of the excusable delay;
b. the steps taken or proposed to be taken to minimise or overcome the
effect of the accused will delay; and
c. reasonable estimate of the delay costs incurred or estimated to be
incurred together with the supporting evidence;
3.
by failing to comply with clause 25.5, the claimant had conceded an irremovable
waiver of any claim arising from an excusable delay;
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4.

clause 46 (a) of the contract provided that the respondent was not liable for any
claim by the claimant unless:
a. pursuant to subclause 1 the claimant had provided notice setting out
in summary the detail of its claims within 14 days after first becoming
aware of it;
b. pursuant to subclause 2, the claimant provided the respondent with a
fully substantiated claim complying with the requirements of the
clause within 30 days after first being aware of it.
5.
the claimant had in each case failed to comply with the above requirements; and
6.
clause 46 (b) of the contract provided that the claimant agreed and
acknowledged that it bore the onus of substantiating, proving and establishing a
claim made by it
1245. The respondent added that the claimant had failed to provide any meaningful substantiation
for the costs it had claimed, in addition to the matters that had been set out above, which
prevented the respondent from being able to assess the claimant’s claim.

Assessment
1246. Despite reserving its rights, the respondent said that it undertook an assessment of the
claimant’s claim to ensure that any costs for which the respondent was responsible was dealt
with.
1247. It referred to its earlier letter dated 1 March 2018 requesting the claimant provide further
information to enable it to assess the claimant’s claim. It added that a meeting was held on the
17th and 18 April 2018 at which the respondent tabled the methodology it had used to assess the
claimant’s claim had pointed out the gaps in the claimant supporting information.
1248. The respondent explained that it had sent up follow-up letter on 17 May 2018 requesting
additional information which the claimant to undertake to provide to allow the respondent
complete its assessment, and the additional information was provided on 28 May 2018, five
weeks after the meeting.
1249. It said that after a thorough evaluation of the material submitted, the claimant had still not
fully addressed the errors and omissions in its claim, but the respondent nevertheless reassessed
the claim.

Principal’s assessment methodology
1250. The respondent explained its methodology that it had employed as follows:
1.
it carried out its assessment based on the daily reports provided by the claimant;
2.
where the daily report was ambiguous, the respondent considered email
references and land access permits provided by the claimant;
3.
in most instances it was evident that the claimant was able to progress work on
the property and the crew and equipment was not on standby on account of the
respondent except for a few days in circumstances where the claimant could not
complete the pending works due to a lack of waterway permit exceptional other
reasons which with the responsibility of the respondent, the respondent had
assess the entitlement on a pro rata basis;
4.
the respondent had used hourly rates from subcontractor invoices, and if they
were not provided, the respondent used hourly rate term of the contractor in
previous submissions because the hourly rates in the current claim was
significantly different and the claimant has provided no explanation for the
difference;
5.
the respondent had rejected the markup applied by the claimant to the
subcontractors invoices;
6.
the respondent acknowledged that the rates applied may not represent the actual
cost incurred by the claimant, and that the final assessed value was subject to the
claimant providing evidence of costs incurred on account of the standby.
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Principal’s assessment summary
1251. The respondent referred to the claimant’s rates that it changed without justification and
stated that it used the earlier rates provided by the claimant.
1252. The respondent also remarked that the claim submission did not document the event
currents date despite repeatedly requesting this information.
1253. In addition, the respondent noted that the claimant made changes to a number of locations
and durations of delay in its May 2018 submission as follows:
1.
a claim for Elgin downs of three days which had not previously been claim;
2.
the claim for Cantor Parker one day which had not been previously claim;
3.
a two-day delay in connection with site instruction/variation would not be
assessed;
4.
the respondent identified that it assessed each property and prepared a detailed
response which was attached as “Claim 1 – Assessment Final”;
5.
the respondent tabulated its assessment in a table in which it said that the
assessment was subject to the claimant providing evidence of its incurred costs.
1254. I extracted the summary table from the respondent’s electronic copy for ease of reference

for further analysis.

1255. It is evident, apart from 1 day at Glen Alpine, all items from 6 through to 15 were rejected
which was a significant difference.
1256. The respondent’s attachment was very comprehensive in providing the detail of its
assessment for each claim, and the claim amounts for each claim were summarised above.
1257. The respondent’s theme relating to the claimant’s lack of entitlement [based on the
claimant’s apparent claim in paragraph 4 of its letter for a compensable delay] resulted from:
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1.

the claimant’s failure to provide notices of its claims under clauses 25 and 46 of
the contract; and
2.
the existence of the contractual provision [clause 25.6(b)] that by failing to
comply with the clause 25.5 procedure;
3.
the claimant irrevocably waived its rights for any claim arising out of the
Excusable Delay or the Compensable Delay,
is a threshold issue relating to entitlement.
1258. In my view, it is necessary to firstly conduct an analysis as to whether the claimant is able to
demonstrate its threshold contractual entitlement in its material, because if it does not do so,
then there is no need to consider the significant amount of substantiating material from the
claimant and the controverting material from the respondent.
1259. Accordingly, I turn to the application and response to deal with the threshold issue of
entitlement.
Application
1260. The claimant provided an overview of its claim in volume 1 paragraph 6 relating to “Access
Confirmation Notices”, and at paragraph 6.27, it submitted that it was entitled to payment under
clause 26.5 for variations to the contract. This paragraph was explaining entitlement to 3
variation claims 1 through to 3, so it was not limited to claim 1.
1261. In the application, the claimant reduced its claimed amount to $667,683.63 from its original
$688,428.63 and I’ve transferred this reduced amount to the one column in the spreadsheet
“LM1” headed Adjudication Application or Response.
1262. The claimant provided its detailed submissions in relation to claim 1 in volume 7, part H of
the application in which it provided significant substantiating documents.
1263. The claimant’s submissions demonstrating entitlement was based on clause 26 of the
contract291. However, it also claimed for Delay Costs292 and Extensions of Time (EOT)293 which
brought it into direct conflict with the entitlement submissions raised by the respondent in the
payment schedule.
1264. The claimant did not directly engage with the respondent’s entitlement arguments under
clause 25 in its response,294 because the claimant submitted that it did not appear in the payment
schedule that the respondent was disputing the claimant’s entitlement to a variation claim such
that it was only quantum that was in issue.
1265. Insofar as the Delay Costs and EOT’s were concerned, the claimant did tangentially engage
with the respondent’s complaints by pointing to having complied with the notice requirements
in paragraphs 5.4 and 6.3.295
1266. Delay Cost entitlement was principally by reference to letters dated 8 August 2017,296 14
August 2017 (from the respondent)297 and one on 8 November 2017,298 as well as Restricted
Access Event correspondence299 and Monthly Reports300.
1267. The EOT’s claim notice requirements also referred to these documents, and the
correspondence between the parties.
1268. However, no submissions of substance were made by the claimant to controvert the payment
schedule complains regarding clauses 25 and 46.

291

Volume 7 part H paragraph 3 in the application
Volume 7 part H paragraph 5 in the application
293
Volume 7 part H paragraph 6 in the application
294
Volume 7 part H paragraph 7 in the application
295
Volume 7 part H in the application
296
Volume 7 part H Tab 15 in the application
297
Volume 7 part H Tab 16 in the application
298
Volume 7 part H Tab 17 in the application
299
Volume 7 part H Tabs 2 to 14 in the application
300
Volume 7 part H Tab 27 in the application
292
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1269. I accept the respondent’s arguments that the claimant had not made any reference to the
provision of the contract giving rise to its entitlement. However, paragraph 4 of the claim letter
in the payment claim did refer to:
1.
the respondent’s change in sequence or timing of the claimant’s works; and/or
2.
the respondent’s change in the character or quality of the services to be carried out
by the claimant; and/or
3.
the respondent’s increase in the works the claimant was required to perform under
the contract.
1270. These 3 sentences each fall within one of the definitions of variation in clause 1.1 of the
contract.301 It is not entirely clear to me why the respondent did not pick up on the possibility
that paragraph 4 was asserting entitlement under the variation clause of the contract, despite the
claimant not expressly claiming under this provision.
1271. I assume that the parties had previously corresponded about this claim item, because neither
party seem to directly engage with the other about the basis of this claim.
1272. Nevertheless, in my view the claimant could easily have expressly claimed for a variation in
the payment claim, which could have brought the dispute about this claim into focus much
earlier. In any event, I do not agree with the claimant that the respondent was not disputing
entitlement for the variation claim, because the claimant’s claim was not as clearly expressed as
it could have been and did not express the claim as a variation.
1273. Furthermore, the respondent had the opportunity in the response to directly engage with the
claim as a variation, and it had done so quite comprehensively, to which I now turn.
1274. Before doing so, I need to say that I will not only consider entitlement under the variation
provision, but also for Delay Costs and EOT’s, because by now all appeared to be live issues.
1275. I turn to the response.

Response
1276. My initial focus in considering the response is to look at the respondent’s arguments
regarding the claimant’s entitlement to a variation and critically evaluate them as well as the
other 2 entitlement issues of delay costs and EOT’s.
1277. If the respondent is unable to displace the claimant’s entitlement, then it will be necessary
for me to review all the material at a more detailed level to decide whether the claimant has
made out its claim.
1278. I appreciate that this may appear the wrong way around, because a claimant must
demonstrate entitlement before a respondent is called upon to rebut the claimant’s assertions.
1279. The difficulty with this claim, up to this stage, is that the parties appeared to be ships passing
in the night with their contending arguments not directly engaging with one another.
1280. I felt it was necessary to get to the entitlement contests and consider them first, before
having to trawl through the considerable amount of substantiating facts provided by the parties.
1281. As a matter of efficiency, if the claimant is unable to demonstrate entitlement, then
considerable adjudication time is saved in not having to come to grips with the substantiating
material.
1282. What is unfortunate in this claim is that the lack of clarity about the basis of the claimant’s
claim at first instance meant that it was only in the response that the respondent was able to
engage with the variation argument, which led me to having to consider the reply arguments
raised by the claimant.
1283. As I said earlier, this dispute could have been brought into focus much earlier had the
variation claim been clearly and expressly advanced.

301

Page 20 of the contract
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Variation entitlement
1284. Under the Background to Claim heading the respondent referred to the claimant’s claim
for a variation.302 the respondent submitted that the claimant had not established its entitlement
to the amount claimed in the payment claim or any revised amount in the application, nor had it
established its entitlement to an extension of time (which will be discussed below).303
1285. The respondent reiterated its objections to the claim 1 letter in that it did not identify the
particular impact on the services that it is claimed to have occurred,304 and it was not
immediately apparent what it was the claimant had claimed to occur as a result of the “restricted
access events”305.
1286. In response to the application, the respondent criticised had the claimant for not submitting
any lay or expert evidence in support of its claim, but rather relied on the unsubstantiated
allegations in its written submissions including unproved conversations and alleged
understandings reached between the parties.306
1287. The respondent submitted that the claimant should not be entitled to receive additional
payment in relation to services that were within the original contract scope. 307
1288. It referred to the claimant’s references to “Additional Services”, but added that the claimant
had failed to identify with any degree of precision the specific activities and resources affected by
the “restricted access events” or the specific impacts of such events.308
1289. It submitted that the claimant had simply identified an event that was alleged to have
occurred and then sought to amalgamate all of its costs in relation to those activities as part of
claim 1 without actually identifying how the alleged services will cost are said to be
“additional”.309
1290. It then disagreed whether these events were matters entitling the claimant to submit a
variation claim, or to claim further payment in respect of matters that were within its original
scope.310
1291. The respondent then went through the claimant’s table of restricted access events and
tabulated its own response311 in which it denied the entitlement to further costs because of the
facts identified by the respondent in relation to 13 of the properties about which there remained
a dispute.
1292. The respondent then went on to identify that there were access issues for which the claimant
was responsible and that the construction of new access tracks could not be characterised as
“additional services” entitling the claimant to additional payment.312
1293. The respondent added that the fact that the delivery of SP2 services were non-sequential did
not give rise to “additional services” or constitute a variation, because the Scope Of Works
specifically identified that the respondent could not guarantee that investigation locations would
be available sequentially.313
1294. It also added that the claimant undertook to comply with Land Access Practices listed in the
Scope of Services, and it listed 4 subsections where the claimant had provided undertakings
regarding access.314
1295. The respondent summarised these restricted access events as relating to matters which
formed part of the claimant’s scope of work under the contract, and for which it had assumed a
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risk in connection with SP2, such that they were not capable of forming part of a variation or
otherwise entitling the claimant to an increase in the contract price.315
1296. The respondent then commented on the claimant’s reliance in the application on letters and
monthly reports allegedly demonstrating the respondent had notice of certain access issues.316
1297. It submitted that the claimant had not fully established its claim or met the requirements of
the contract with respect to variations.317
1298. The respondent added that the claimant had misrepresented the effect of its correspondence
of 8 August 2017, and it extracted the claimant’s paragraph 2.16 submission about its notification,
“that [AECOM] would claim payment and an extension of time as a result of Restricted Access
Events and the performance of Additional Services.”318
1299. The respondent submitted that this letter did not include all of the access events or
activities, some of which were being given for the first time.319
1300. It added that it was insufficient for the claimant to provide notification of a first claimed
event and then “add-on” events at its own convenience because each:
1.
rely on different factual bases;
2.
are the subject of different claimed amounts; and
3.
are alleged to have different impacts on the Milestone dates and Final
Completion Date320 (which relates to the EOT question below).
1301. I find these submissions compelling because they highlight the need for the claimant to
establish its entitlement for a variation.
1302. I turn to the claimant’s 8 August 2017 letter321 and make the following observations:
1.
it gave notice of circumstances beyond its control by reference to clause 15 and
clause 4.2 of the contract; which were
2.
presently causing and were likely to continue to cause delay and disruption to
the completion of services; and were identified as follows:
a. waterway access restriction to MEDQ, Salisbury Plains,
Strathmore, Old Twin Hills, Goodawada;
b. land access restrictions to Salisbury Plains, MEDQ and Bakara;
c. anticipated effect on the services were delay and disruption to the
site investigation program but also secondary delay and disruption to
the plan methodology for completion of services;
d. the claimant then outlined the mitigation steps it proposed to take.
3.
It added that when the necessary information was available the claimant would
advise on the extent of the impact on cost and schedule, and that it was
considered premature to submit a variation addressing time and cost impact
(compensable delay) because it was not presently aware or able to reasonably
predict the future path and impact of the issues;
4.
It asked the respondent whether it would prefer an interim variation being put
forward by the claimant.
1303. It was not clear to me how this letter fell within clause 26 of the contract. Whilst it referred
to the term variation, it did not explain how the waterway access or the land access restriction
fell within the definition of variation in clause 1.1 of the contract. These are :
1.
an increase of any part of the service;
2.
a change in character or quality of any part of the service;
3.
any change in sequence of timing of the service.
1304. The letter specifically referred to clauses 15 and clause 4.2 of the contract. Clause 15 deals
with site access and facilitates the claimant’s access subject to authority approvals (clause 8) and
the claimant affecting insurance (clause 21).
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1305. Clause 4.2 of the contract deals with access confirmation notice and the need for there to be
an access confirmation notice for the claimant to have an ability to perform any service in any
part of the site.
1306. In clause 4.2(f) there is a recognition that the access confirmation notice was that the
principal’s discretion but the provision did not limit the claimant’s rights to make a claim under
any other provision of the contract (subject to the requirements of that provision being
satisfied).
1307. Perhaps this was the basis of the claimant’s notice, but it does not detract from the need for
the claimant to comply with the provisions of the contract regarding any other claim, and in this
context there is specific reference to a variation claim.
1308. There is no evidence of the principal’s direction to carry out a variation as provided by clause
26.2.
1309. Clause 26.3 enables the claimant to provide notice of variation and proposed variations, and
this may be the basis of the claimant’s notice. However, in order to comply with this provision, it
needed to follow-up within 15 business days with the effect of the variation and the approved
program, and the cost of the variation
1310. Instead, the claimant was unable to do so and explained its difficulties, but suggested it
could put forward an interim variation, if the respondent required it.
1311.
The respondent’s letter in response on 14 August 2017322it is an important document because
it is a contemporaneous response to the claimant’s letter.
1312. For present purposes my focus is on the respondent’s:
1.
disappointment that the issues had not been raised informally between the
contract representatives prior to the issue of the letter;
2.
comment that the late mobilisation delayed start by the claimant had inevitably
made the issue critical;
3.
that apart from the Bakara issue, all access problems were within the control of
the claimant and the more resulted incomplete planning and management.
1313. In this letter, the respondent recognised the difficulties in mobilisation ramp-up and the
need for ongoing discussions and meetings to ensure better communication, but that the
allegation that the respondent was the cause of the delay in relation to land access were rejected
entirely.
1314. It added that it trusted that there would be no further letters of that nature and a discussion
between the contract representatives should occur prior to the issue of any further
correspondence of that nature.
1315. For present purposes, there is no concession made by the respondent that the 8 August 2017
letter was a variation claim under the contract. I will return to this letter in the context of the
discussions surrounding estoppel below.
1316. I will need to consider the reply submissions on the variation point to glean whether the
claimant has been able to overcome the respondent’s important submissions about variations.
1317. Before doing so, however, I need to consider any further submissions regarding the delay
costs and the EOT’s discussed in the response.

Delay costs entitlement
1318. It did not appear as if the respondent made any additional submissions in relation to the
Delay Costs, apart from its reference in paragraph 15.1.5 of the response and it’s restatement of its
earlier payment schedule comments.
1319. Those earlier comments, which I have identified above, focus on the failure by the claimant
to comply with clause 25 regarding a compensable delay, and the fact that the claimant had
irrevocably waived any entitlement to the claim in accordance with clause 25.4(b) of the
contract.
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1320. It also emphasised the fact that the claimant had not established the cause of each event
being a compensable delay and that certain of the access responsibilities lay with the claimant,
and finally the claimant had failed to provide meaning substantiation is of its costs.
1321. I will need to turn to the reply submissions to finalise a decision on whether the claimant has
demonstrated entitlement under this provision.
1322. Insofar as the claimant’s current position on this important point was concerned, the
application had merely claimed that notice had been provided.

EOT entitlement
1323. The respondent added several submissions in relation to this important point, including
reference to an independent expert report323 by Mr Steve Abbott of SJA Construction Services
dated 3 August 2018.
1324. The respondent focused on the failure by the claimant to provide any lay or independent
expert evidence to support its EOT claim and that the claimant’s crude methodology of the
Comparative Program had a lack of supporting evidence as to its creation or accuracy.
1325. In particular, it argued that the cumulative, duration based methodology used in the
Comparative Program resulted in the claimant claiming the extension of time of 75 days, which
was the entire period in which the restricted access events had been alleged to have occurred. It
said that such an approach was inherently implausible that the entire program could be shifted
by 75 days when the claimant was able to continue delivering services during this period.
1326. I have not forgotten that the payment schedule submissions had already denied entitlement
on the basis that the claimant had failed to comply with clause 25 of the contract.
1327. Again, insofar as the claimant’s current position on this important point was concerned, the
application had merely claimed that notice had been provided.
1328. I will need to turn to the reply submissions to finalise a decision on whether the claimant has
demonstrated entitlement under this provision.

Reply
1329. In considering the reply, I had to be satisfied that the claimant had demonstrated
entitlement on any of the following 3 bases:
1.
under clause 26 relating to variations;
2.
under clause 25.3 and 25.4 in relation to delay costs;
3.
under clause 25.4 in relation to extensions of time.
1330. In doing so, the claimant needed to overcome the contending submissions in the payment
schedule and response regarding these three important issues.

Variation entitlement
1331. The claimant commenced by referring back to its 8 August 2017 letter and the 14 August 2017
letter from the respondent.
1332. It argued that following that correspondence, the following took place:
1.
the claimant’s Mr Robinson and the respondent’s Mr Arnaud met weekly to
discuss progress and discuss variation claims informally324;
2.
informal correspondence was exchanged on a regular basis [provide in Tabs 2 to
14 of Part H of the application]325;
3.
further correspondence regarding Restricted Access Events took place [the same
Tabs 2 to 14 of Part H of the application documents were referred to]326;
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on 8 November 2017 the claimant provided a comprehensive estimate of the
value of the additional services and the impact on the claimant’s progress327.
1333. It also referred to the monthly reports confirming notification of the impact of the land
access difficulties328.
1334. It added that if I found that the claimant had failed to comply with the contract, then:
1.
its waiver/estoppel submissions excused it from strict compliance with the
contract329;
2.
Clause 26.3(d) was a penalty and unenforceable330.
1335. I have already expressed some difficulties, in my review of the application, about claimant’s
compliance with clause 26 of the contract based on the 8 August 2017 letter. However, I
understand from the claimant’s reply submissions that it formed part of a series of letters and
actions by the parties, some of which were characterised as informal.
1336. Turning firstly to the weekly meetings between Mr Robinson and Mr Arnaud, I note that the
claimant substantiates this assertion by reference to paragraph 4.3(g) Mr Jones’ statutory
declaration in volume 1 part B tab 1.
1337. I note that Mr Robinson had not provided a statutory declaration, and the claimant has not
explained why he was unable to do so. I am left with Mr Jones’ statutory declaration about
extensive meetings with respect to Claim 1. I am prepared to find that there were extensive
meetings, but the contents of them remain unclear.
1338. I note Mr Jones referred to what Mr Robinson told him about a particular meeting in which
Mr Arnaud agreed with the number of days of delay, of approximately 70% of what had been
claimed in the application. This is hearsay, as he is deposing to what Mr Robinson told him, in
order to convince me that the respondent had agreed to accept 70% of the delays.
1339. I have already indicated that I would apply the rules of evidence, so I have difficulty with the
claimant’s evidence about this issue. Furthermore, I note from that paragraph of Mr Jones’
statutory declaration that he understood that Mr Arnaud did not have authority to act on behalf
of the respondent because the respondent revoked an offer.
1340. Apart from the dangers of having regard to possible “without prejudice” discussions between
the parties to which privilege may attach, it is unsafe for me to make a finding that the
respondent had conceded some 70% of the delays, because this would mean admitting hearsay
evidence.
1341. In my view it is unsafe to make any finding in the claimant’s favour in relation to this issue
because:
1.
Mr Robinson does not give evidence in a statutory declaration;
2.
Mr Jones provided hearsay evidence of what Mr Robinson told him;
3.
Mr Arnaud may not have had the authority to act on behalf of the respondent in
any event;
4.
the email from Mr Robinson summarising the outcome of the meeting held on 6
December 2017 was an internal communication, and it was not clear to me
whether or not this meeting was informal, and who from the respondent had
been discussing the matter, and whether they had authority to bind the
respondent regarding this claim.
1342. Accordingly, whatever meetings may have been held, informal or otherwise, I do not find
that they demonstrate the respondent being bound to an agreement regarding the variation
claims, or that the claimant was somehow relieved of its contractual obligations regarding
variations. In fact, the tenor of the evidence offered related to delays anyway, and not the
variation claim which is the current issue being examined.
1343. The claimant referred to the informal correspondence between the parties, including some
about restricted access events, which was provided in Tabs 2 to 14 of Part H of the application.
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1344. However, Mr Jones has not provided any evidence about these documents; as his claim 1
evidence appeared to be restricted to disagreeing with some of Mr Jayaprakash statements, and
providing hearsay evidence of the meetings, which I was not prepared to accept.
1345. Mr Jacobs provides no supporting evidence about them either.
1346. Accordingly, I am not prepared to accept that this informal correspondence demonstrated
compliance with the contractual provisions regarding the variation, nor that the claimant was
somehow relieved of its contractual obligations regarding variations.
1347. The claimant referred to the 8 November 2017 comprehensive estimate of the value of the
additional services provided by the claimant as supporting evidence of compliance with the
contract. It was authored by Mr Jacobs. However, I have closely scrutinised Mr Jacobs’ statutory
declaration in the reply, and note he makes no reference to this document and did not attach it
to his statutory declaration. He gave no evidence about the correspondence and the chain of
events relied upon by the claimant.
1348. Accordingly, there are no cogent facts (apart from the 8 November 2017 letter itself) upon
which I can make a finding that the claimant had complied with its contractual obligations
regarding the variation claim, nor that respondent is bound by this estimate, or that the claimant
was relieved of its contractual obligations regarding variations.
1349. I therefore turn to the waiver/estoppel and the penalty submissions raised by the
claimant to see if the claimant can overcome its failure to comply with the contract by reference
to these important principles.
1350. Turning firstly to waiver. At paragraph 10.15 of the reply submissions, the claimant
submitted that the respondent was precluded from requiring the claimant to make further
variation claims strictly in accordance with the contract because it had expressly waived the
right to rely on the formal notification provisions in the contract.
1351. It provided no authority in support of such a proposition, and did not demonstrate how it
overcomes clause 51.3 of the contract which provides:
“Except as expressly provided in this contract, a failure to exercise, or any delay in exercising
any right, power or remedy by a party does not operate as a waiver. A single or partial exercise
of any right power or remedy does not preclude any other or further exercise of that or any
other right, power or remedy. A waiver is not valid or binding on the party granting that waiver
unless made in writing.”
1352. The claimant did not point to any express written waiver by the respondent, so I am unable
to accept the claimant’s arguments about waiver.
1353. Turning then to estoppel, and the principles in Verwayen and Walton’s Stores; the critical
ingredients appears to be that:
1.
the respondent assumed that a particular legal relationship would exist with the
respondent, and that the respondent would not be free to withdraw from that
expected legal relationship; and
2.
the respondent induced the claimant to adopt that assumption or expectation.
1354. The key document upon which the claimant is left to rely upon to demonstrate this
assumption or expectation is the 14 August 2017 document from the respondent responding to its
8 August 2017 letter. The reason why I say this is that I have been unable to make any findings
regarding the subsequent conduct of the parties, and the other documents referred to in
paragraph 10.11 of the reply submissions, to assist in providing the facts to satisfy these two
ingredients identified above.
1355. This letter certainly encourages discussions, informal or otherwise, between the contract
representatives, but the key words in the penultimate paragraph are, “… that a discussion (my
emphasis) between the Contract Representatives should occur prior to the issue (my emphasis)
of any further correspondence of that nature.”
1356. The extract from Dawson J’s judgment in Verwayen331 refers to the “person estopped making
representations or conducting themselves to lead the other person to the assumption that he did
not intend to enforce its rights.” That was a case where the Commonwealth had clearly stated
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that it would not rely upon a defence that the plaintiff’s claim was barred by the statute of
limitations, and then it purported to do so.
1357. Applying the facts in this adjudication to that principle, I cannot find from this letter and the
words used that the respondent had created an assumption or expectation from which it was not
free to withdraw. Looking at the words used, it appears that an informal discussion was
expected to take place before formal correspondence should then follow. Given the dispute
about the parties’ respective responsibilities for the delays and their need to cooperate, that
seemed to be a sensible suggestion.
1358. I cannot find in that suggestion that the respondent created a reasonable expectation that
the claimant was not required to put in further notices, or that the respondent relieved the
claimant from its contractual obligations to do so, nor that the respondent would not rely upon
the time bar provisions. The letter just required a discussion between the Contract
Representatives should take place before further formal correspondence.
1359. It does not suggest that the respondent was estopping from relying upon the necessity that
the claimant abide by the strict contractual requirements.
1360. I appreciate that this letter, if supported by the informal correspondence and the subsequent
conduct between the parties, could strengthen this assumption or expectation, but as I have said
I am unable to make that finding because of the paucity or unreliability of the evidence. The 8
August and 14 August 2017 letters together do not go far enough to set up an estoppel.
1361. Turning then to the penalty submissions in paragraphs 10.16 through to 10.20 of the reply.
The thrust of the claimant’s brief submissions is that Andrews is authority that a contractual
provision can be a penalty, even if it is not triggered by a breach of contract.
1362. The claimant submitted that clause 26.3(a) of the contract had the effect of extinguishing an
entitlement to claim unless particular steps are taken332. It added that, “A clause that takes away
an entitlement unless a particular contractual provision is met is penal in nature and the
Adjudicator is entitled to form the view that it is not enforceable at common law.”
1363. This was an important submission and required close analysis.
1364. I read Andrews which canvassed a whole series of cases that considered the doctrine of
penalties, and the critically important genesis of the penalty doctrine.
1365. The claimant extracted the following extract from Andrews333:
"In general terms, a stipulation prima facie imposes a penalty on a party ("the first party") if, as
a matter of substance, it is collateral (or accessory) to a primary stipulation in favour of a
second party and this collateral stipulation, upon the failure of the primary stipulation,
imposes upon the first party additional detriment, the penalty, to the benefit of the second
party. In that sense, the collateral or accessory stipulation is described as being in the nature
of a security for and in terrorem of the satisfaction of the primary stipulation. If compensation
can be made to the second party for the prejudice suffered by failure of the primary stipulation,
the collateral stipulation and the penalty are enforced only to the extent of that compensation.
The first party is relieved to that degree from liability to satisfy the collateral stipulation."
1366. The claimant did not clearly explain how the principle in Andrews operated in this context.
It merely stated that a clause that takes away an entitlement, unless a contractual provision is
met, is a penalty.
1367. Although the claimant did not make submissions about this, the claimant’s argument
appears to be that whether or not it gives the notice, it is entitled to a variation. I have gleaned
this from the claimant’s submission that the clause is taking away an entitlement.
1368. Clause 26(3) requires the claimant to provide notice of a variation. The claimant intimates
that, unless it does so, the clause imposes an additional detriment on the claimant – the loss of
entitlement to a variation.
1369. However, the claimant made no specific submissions along those lines, and it is not for an
adjudicator to argue either parties’ case. Nevertheless, I appreciate that it is necessary to decide
about the claimant’s important submissions, and what clearly emerged was that the High Court
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in Andrews unequivocally stated that the penalty doctrine was a rule of equity. At paragraph
[63], the majority held:
“It should be emphasised that, in any event, under the Judicature legislation it is equity not the
law that is to prevail. In Interstar the Court of Appeal thus had no basis for the proposition that
the penalty doctrine is a rule of law not of equity.”
1370. As an adjudicator, I have a limited jurisdiction which is constrained by section 26(2) of
BCIPA. In my view that jurisdiction does not extend to applying the principles of equity to
overcome the harshness of the common law in relation to contracts. In my view the contract
requires strict adherence, because that is what the parties had agreed, however harsh the
consequences may be.
1371. I appreciate that the claimant has provided a significant amount of documentation to
support its claim for costs as a variation, which it may well have incurred, but in adjudication, it
must firstly demonstrate entitlement. The entitlement must be found in the common law of
contract.
1372. I consider it entirely inappropriate for an adjudicator to apply the penalty doctrine, which is
a creature of equity, to prevent the operation of s26.3(a) of the contract.
1373. In my view the claimant’s invitation for me to make a finding that s26.3(a) of the contract
was penal in nature, is to invite me into jurisdictional error.
1374. I respectfully decline that invitation and find that I have no jurisdiction in relation to the
application of the penalty doctrine.
1375. Accordingly, I find that the claimant has failed to comply with clause 26 of the contract in
relation to variations, and that the respondent is not estopped, nor had waived its rights to
require strict compliance with the contract regarding the variation provisions.
1376. In addition, I have no jurisdiction to deal with the penalty doctrine, because it is an equitable
doctrine, such that I find that clause 26.3 (a) of the contract is enforceable.
1377. I conclude therefore that the claimant has not demonstrated its entitlement to this claim 1 as
a variation.
1378. I now turn to the two other entitlement issues canvassed by the respondent in the payment
schedule and thereafter.

Delay Cost entitlement
1379. The claimant, in the application334, engaged with the respondent’s payment schedule
submissions regarding its failure to provide notice for the excusable or compensable delay.
1380. After explaining that the delay was a Compensable Delay under clause 1.1 of the contract by
identifying the facts that fell within the definition335, it then stated that the notices identified in
paragraphs 2.16 to 2.20 in the application complied with the notice requirements of clause
25.4(b) such that it was entitled to delay damages under clause 25.4 of the contract336.
1381. It argued that the delay was a claimable Compensable Delay, that it complied with the notice
requirements of clause 25.5 and was entitled to Delay Costs under clause 25.3 of the contract.
1382. The notices that it refers to are the same that have already been considered under the
discussion regarding variations above. I was unable to make any findings about the informal
notices because of the paucity of evidence regarding them. This leaves me with the 8 August 2017
letter, and 8 November 2017 letter which I find were sent by the claimant.
1383. I have already given consideration to 8 August 2017 letter which was stated to be in
accordance with clause 15 in clause 4.2 of the contract. It identified a series of waterway access
and land access restrictions, and referred to its mitigation steps, which, although the claimant
made no direct submissions on this point, could arguably fit within clause 25.5(a)(2)(i) & (ii), but
it did not provide a reasonable estimate of the delay costs incurred [clause 25.5(a)(iii) of the
contract].
334
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1384. It invited the respondent to advise whether the respondent would prefer an interim variation
to be submitted, and this was not something contemplated by the contract.
1385. In order for the claimant to be entitled to delay costs, it needed to strictly comply with the
notice requirements in clause 25.5 so as to fit within the entitlement provision of clause 25.3 of
the contract.
1386. The claimant failed to demonstrate that it had strictly complied because of the lack of
identification of reasonable estimate of delay costs. This letter suggested it was more of a claim
for a variation.
1387. Turning then to the 8 November 2017 letter, this clearly identified the delay costs and the
extension of time, however, this was some 3 months after the purported notice of delay costs. I
cannot find that this letter then fell within clause 25.5(a)(iii) of the contract, because this
information ought to have been provided within 10 business days after commencement of the
excusable delay.
1388. Accordingly, I find that the claimant has failed to demonstrate that it complied with notice
requirements provided in clause 25.5 in order to be entitled for delay costs under clause 25.3.
1389. I conclude therefore, that the claimant has no entitlement to delay costs for claim 1.
1390. I now turn to the issue EOT entitlement.

EOT entitlement
1391. The claimant, in the application337, engaged with the respondent’s payment schedule
submissions regarding its claim for extension of time.
1392. It argued that it was entitled to an EOT of 75 days under clause 26.6 of the contract because
the respondent had directed the claimant to undertake the additional services.338
1393. It then stated, “By clause 26.6(3) of the contract it was entitled to an extension of time to
relevant milestone dates and the date the final completion that is reasonable to take into
account the effects of the variation on the milestone dates and the date for final completion.”339
1394. I presume that the claimant meant 26.6(b)(3) for its entitlement, and that this was a
typographical error.
1395. In any event, I have not found that the respondent directed the claimant to carry out the
additional services under clause 26. I have already found that the claimant did not comply with
clause 26, such that it is inappropriate for the claimant to rely upon clause 26.64 its EOT
adjustments.
1396. The claimant did alternatively argue that it’s notices complied with the requirements of
clause 25.5(a) entitling it to an extension of time under clause 25.4 of the contract.340 . These
notices are the same ones referred to under the variation and delay cost entitlement headings
above.
1397. I have already found that these notices do not comply with clause 25.5, so I am unable to find
the claimant’s entitlement to EOT’s. In addition, nowhere did the claimant provide any
submissions to explain that it had complied with clause 46 of the contract regarding notification
of claims.
1398. Furthermore, the claimant provided no submissions to overcome the respondent’s argument
that clause 25.6(b) meant that any failure by the claimant to comply with the clause 25.5
procedures meant that it irrevocably waived its rights to any claim arising out of an excusable
delay or compensable delay.
1399. I appreciate that this analysis applied the terms of the contract strictly, but that is what is
required by the contract.
1400. I note, however, that the payment schedule identified that the claimant was entitled to
$99,382.64 for this claim item. In the response, the respondent recalculated the costs associated
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with the restricted access events, and on page 85 of the response calculated a figure of $97,379.64
for this item.
1401. I do not consider it appropriate to allow the respondent to reduce its payment schedule
amount that it was prepared to pay, because the payment claim and payment schedule are the
governing documents regarding quantum in an adjudication.
1402. For a respondent to reduce the payment schedule amount payable in a response is not to my
mind a new reason. If this practice was allowed, it would mean that the respondent under BCIPA
could reduce an amount that it acknowledged was payable, and the claimant would have no
rights under BCIPA to provide submissions in reply.
1403. I note that the claimant had provided submissions in its reply under the heading “New
Assessments are not New Reasons.” However, I did not refer to these submissions for the very
reason that they were not responding to new reasons.
1404. Accordingly, I find that the claimant is only entitled to the amount for claim 1 of
$99,382.64 (as identified in the payment schedule) and this is in the spreadsheet “LM1”

N. Claim 2 - Restricted access due to persistent and heavy rain $335,578.92
Payment claim
1405. The payment claim attached a letter to the respondent dated 28 May 2018 in which the
claimant referred to the respondent’s letter dated 26 February 2018 and subsequent discussions.
1406. It argued that the respondent had misapprehended the basis of the claimant’s cost and EOT
claim 161017 to 221017, and that the respondent knew that it had changed the sequence and
timing of the claimant’s services which were the subject of:
1.
claim 1; and
2.
claim 3.
1407. It explained that claim 1 identified 15 different and distinct directions from the respondent to
the claimant changing the sequence and timing of services, which it called the “Claim 1
Changes”). It added that but for those changes, the claimant would have completed the services
during the period preceding 16 October 2017 in accordance with the program and would not
have incurred the additional costs or delay which were the subject of its claim.
1408. Furthermore, it said that had the respondent not prevented the claimant from completing
the services in accordance with the program, the claimant would have completed the fieldwork
before the extreme rain event in the period 16 October to 22 October 2017.
1409. It therefore said that the claimant’s cost and EOT claim 161017 to 221017 was submitted as an
addenda to claim 1, and the additional price it was entitled to be paid for the Claim 1 Changes for
the extreme weather event was $335,578.92.
1410. It also claimed an extension of time of 6 days which was borne out by attachment 1 to the
letter showing that the claimant was unable to progress its geotechnical investigations because
the Claim 1 Changes prevented the claimant from demobilising from sites which were adversely
impacted by the extreme rain event.
1411.
The claimant’s attachment 1 identified the clearance activities were being delayed by 10 days
in total and the geotechnical site investigations were delayed by 64 days. The claimant added the
rider, however, that adjusted for the concurrent delays an EOT of the further 6 days was
allowable.
1412. I noted that the costs were not attached to the payment claim, so I presume that the
claimant was relying on the earlier correspondence referenced in the payment claim for these
costs.
1413. I now turn to the payment schedule.
Payment schedule
1414. In its 12 June 2018 letter, which was attached to the payment schedule, the respondent
reiterated its earlier rejection of the claimant’s extension of time and delay costs claim, and
reiterated its rejection as follows, which is extracted from the letter:
1.
there has not been a Compensable Delay or Excusable Delay;
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the Contractor has not identified any delay to the critical path for the relevant

Milestone Date or Final Completion Date;
3.

the Contractor has not complied with the requirement to provide the
information required by clause 25.5(a)(2) of the Contract; and
4.
that as a general proposition, any impact of wet weather is a matter within the
Contractor's risk.
1415. The respondent then added its further basis of rejection in its 26 February 2018 letter that:
“Restricted access arising from wet weather cannot constitute a Compensable Delay or
Excusable Day (sic).”
1416. The respondent then noted that the claimant had submitted a new claim headed “Claim 2
substantiation”. In response to that claim the respondent stated the following:
1.
the claimant’s claim was out of time;
2.
the claimant had not complied with the notice provisions of the contract;
3.
the claimant was not entitled to any extension of time or delay costs, and it
extracted the relevant provisions of clause 25(4) of the contract and then stated:
a. the claimant had not demonstrated any excusable delay to date;
b. the claimant had not demonstrated compliance with the notice
requirements of 25.5(a) of the contract;
c. the contractor had stated that the events took place preceding 16
October 2017, and yet made the claim some 7 months later, which
was well outside the contractual timeframes.
4.
In response to the claimant’s “but for” submissions that had it not been delayed
by the respondent, it would not have incurred the additional costs, the
respondent replied as follows:
a. Schedule 4 of the contract provided that the geotechnical works were
to continue until 9 December 2017;
b. Schedule 4 demonstrated that for each rig, there was a wet weather
allowance built in to the program;
c. In addition, the Contractor caused delays (it had identified under the
Claim 1 response) resulting in concurrent delays, meant that clause
25(4)(a) of the contract prevented claims for extensions of time and
delay costs in circumstances of concurrent Delay.
1417. I now turn to the application.

Application
1418. The application submissions, supported by facts341 included the following:
1.
the claimant was entitled to EOT’s of 75 days as a consequence of the changes in
the sequence and timing of the Services that were the subject of Claim 1:
Additional Services (3 August 2017 to 16 October 2017) (“Claim 1 changes”);
2.
a further consequence of the Claim 1 changes was that the claimant was
prevented from completing the geotechnical investigations that comprised the
scope of SP2 until after an extreme weather event (which occurred from 16
October 2017 to 22 October 2017);
3.
clause 26.5 of the Contract entitled the claimant to be paid $355,578.92 on
account of the additional Services it provided as a consequence of the Claim 1
changes;
4.
in addition, the claimant was entitled to an EOT of 6 days under clause 26.6 of
the Contract as a consequence of the Claim 1 changes.
1419. I summarise the claimant’s supporting facts as follows:
1.
in Claim 1, the claimant had identified 13 different and distinct directions made
by the respondent changing the sequence and timing of the claimant’s services;

341
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between 16 and 22 October 2017 there was an extreme weather event, which
was supported by attached Bureau of Meteorology records;
3.
it referred to its Comparative Program provided in Claim 1, demonstrating that
had the respondent not prevented the claimant from completing its services, it
would have completed its geotechnical work before the extreme weather
event;
4.
that in addition, further consequences of the Claim 1 changes were that the
claimant was unable to perform its Services in accordance with:
a. the programmed sequence of works;
b. the Land Notification Register;
c. each permit for Land Access Request; and
attached a series of daily reports substantiating the changed sequence
and timing of the Services.
1420. It submitted that that because of the extreme weather event, its personnel had to be
reassigned and there were additional remobilisation costs which were calculated in its 16 January
2018 letter, to which was also attached supporting correspondence.
1421. It also referred to earlier notifications and to the respondent’s email request on 23 October
2017 requesting a cost per day for wet weather delays.
1422. It submitted that by reason of the correspondence and meetings referred to above, the
respondent was aware of the additional work impact resulting in Claim 2.
1423. It then explained its entitlement for payment for a variation for the Additional Services
under heading 3, along similar lines to that in Claim 1. It relied upon the correspondence referred
to above to demonstrate the respondent’s direction for the Additional Services as a consequence
of the Claim 1 Changes.
1424. At paragraph 3.7 of the application it submitted that it had provided notice by stating:
“As required by clause 26.3 of the Contract, AECOM notified CRN on 1 November 2018 (sic) (being
within 15 business days of when AECOM first became aware of the variation) that AECOM was of
the opinion it had been directed by CRN to carry out a variation and provided a comprehensive
estimate for the Additional Services.”
1425. It then went on to value the claim and explain the EOT342, but my focus moved to the key
submissions countering the payment schedule arguments, which were summarised as follows:
1.
In Schedule 1 it provided a summary of the respondent’s reasons for withholding
payment and the claimant’s response to each of those reasons, which were based
on the claim being under clause 26 of the contract.
2.
It referred to the consistent 'theme' through the respondent’s reasons for not
paying because the 'wet weather risk' was allocated to the claimant.
3.
It submitted that the respondent’s reason ignored that the parties had agreed:
a. a carefully defined and limited Scope of Services for each Separable
Portion;
b. the sequence and timing of Separable Portion 2 geotechnical
investigations by reference to the Approved Program;
c. agreed Milestone Dates (by Table S3.1 in Schedule 3 of the Contract);
and
d. Contract Prices for each Separable Portion with reference to the
matters described in subparagraphs (a) to (c) above.
4.
It added that when the Contract was read as a whole, it was clear that the
claimant only accepted 'wet weather risk' for a discrete and finite period: being
the period when it would have completed work on each relevant Accessible
Portion but for the respondent’s various breaches which caused changes in the
sequence and timing of AECOM's Services.
5.
It submitted that this was corroborated by the respondent’s request for a day rate
from the claimant for wet weather; and that
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6.

none of the claimant’s contractual scope of work, Contract Price or any other
'risk allocation' imposed unlimited wet weather risk upon the claimant; and that
7.
the clear meaning and effect of clause 26.5 was that:
“The difference (if any) in price occasion by [CRN exposing AECOM to the Extreme
Weather Event] will be added to or deducted from any one or more of the Contract
Prices.”
8.
Such that the price occasioned by this variation must be added to the contract
Price
1426. In schedule 1, the claimant responded to each of the 13 reasons for withholding payment
identified by the respondent. The claimant’s underlying theme was that it was entitled to
payment under clause 26 of the contract and that it was providing additional substantiation, not
making a new claim.
1427. In countering that its claim was out of time, it referred to its letter dated 1 November 2017
being 15 business days within which it became aware of the variation.
1428. It repeated its response to the wet weather risk which I have listed above, and it maintained
its “but for” argument that it would have completed a significant amount of the geotechnical
investigation work before the extreme weather event occurred.
1429. In order to have a full of understanding of this claim, I thought it best to consider the
submissions in the response and reply because it has a chequered history, and the basis on which
it is founded seemed to have changed during this history.

Response
1430. Essentially the respondent submitted (with my paraphrasing) that:
1.
whilst disagreeing with the suitability of the claimant’s Comparative Program,
based on it and the claimant’s supporting documents, the respondent’s
independent’s programming expert showed that the claimant could only have
been entitled to an EOT of 2 days;
2.
the attempt by the claimant to argue that Claim 2 was a consequence of or
somehow linked to the facts in the Claim 1 Changes as a variation, appeared to be
because the claimant recognised that Claim 2 was essentially a wet weather delay
claim, for which it was not entitled to an EOT and delay costs;
3.
the claimant’s argument that it would have significantly completed the
geotechnical site investigation work, but for the extreme weather event, was
untrue because:
a. schedule 4 contemplated SP2 Services through to December 2017; and
b. relied on the Comparative Program, which had not contractual status
and did not accurately reflect the impact of any alleged delays;
4.
the claimant had not demonstrated entitlement for the variation claim;
1431. In response to the application, the respondent repeated its earlier reasons for rejection, but
submitted that it appeared that the claimant was now advancing Claim 2 as a claim in its own
right, for which no evidence had been provided to support it, in contrast to the respondent’s lay
and expert evidence.
1432. Regarding the variation claim, the respondent submitted that:
1.
The claimant had not identified any direction for the variation;
2.
The claimant had first raised the variation in the adjudication application,
and had previously expressly disclaimed it was a claim for a variation;
3.
The 3 pieces of correspondence relied upon by the claimant, made no reference
to a variation and claimed for costs and time and excusable delay under clause
25; and
4.
The claimant now appeared to have abandoned its clause 25 claim, and was
relying on clause 26, such that I should make no finding about a claim under
clause 25;
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5.

1433.

The claimant had failed to provide notice of the variation claim under the
contract until the payment claim, which meant it irrevocably waived its rights to
entitlement, and was therefore entitled to no payment;
6.
Insofar as the EOT was concerned the respondent submitted:
a. There are no EOT’s for wet weather delay;
b. Clause 26.6(b)(3) requires the respondent to grant an EOT and it had
not done so;
c. Clause 25 informs me about EOT assessment;
d. An EOT requires demonstration that the critical path was delayed,
and:
a) the claimant had not demonstrated that impact; and
b) the respondent’s expert demonstrated there is no impact on
the critical path;
7.
SJA’s report confirmed that there was no entitlement to an EOT; and finally
8.
If I was to find that the claimant was entitled an amount, the respondent had
calculated an amount of $179,071.42.
Turning finally to the reply, after which I will decide on this Claim.

Reply
1434. The claimant correctly made no further submissions about the respondent’s earlier reasons,
and focussed only on the new reasons as follows:
1435. No direction – the claimant submitted that
1.
By refusing an EOT and requiring the claimant to deliver within the Approved
Program was a direction to accelerate;
2.
The direction was repeatedly confirmed by:
a. weekly meetings between JB Robinson of the claimant and Jean

Arnaud of the respondent to discuss the progression of the Services;
and
b. informal correspondence between the parties, including confirmation
by AECOM in the monthly reports.
1436.

1437.

1438.

Failure to notify of the variation – the claimant submitted that:
1.
There was contractual notification on 1 November 2017 of the additional costs
and time for the extreme weather event;
2.
On 15 December 2017, the claimant gave further notification; and
3.
If I found that the claimant had failed to comply with the contract, the
respondent had waived its right or was estopped from insisting on the claimant
strictly comply with the contract; or clause 26(3)(d) was a penalty.
Application was the first-time notification of a variation – the claimant submitted that:
1.
In its letter dated 29 May 2018, the claimant had clearly specified the contractual
basis for the claim
Not entitled to EOT and SJA report – the claimant submitted that:
1.
The claimant’s FTI consulting’s report demonstrated that the SJA report was not
accurate, conclusive and independent because:
a. It used an unapproved program;
b. It used in an inappropriate methodology;
c. It only considered the initial access issues and not the claimant’s
further details;
d. Did not consider delay to the individual milestones;
e. It used “float” from an unapproved program;
2.
FTI’s report confirmed 6 days EOT, and that the Comparative Program was
useful, probative and relevant.
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Decision on this claim
1439. This has been a very difficult claim to follow, because it changed character throughout its
history, and it appeared to finish up in the application as a variation claim under clause 26.
1440. However, I considered it prudent to also decide its merits under clause 25, in case there
remained a residual claim under clause 25 that remained.
1441. I considered the contending arguments regarding the clause 26 aspects of the claim in
reverse order, because it appeared that this aspect only arose after the payment claim and
payment schedule.
1442. The key issue remained the entitlement to make the claim, so this was considered first,
before delving into the considerable amount of substantiating material provided by the claimant.

Variation under clause 26
1443. The claimant argued, as it had identified in Part I Tab 1 of the application, that by refusing to
grant the EOT, the respondent had directed the claimant to accelerate the services and perform
additional services.
1444. I was unable to find any reference in the application Part I to submissions and/or supporting
evidence regarding a directed acceleration and additional work, because of the EOT refusal.
1445. The focus in the application was that the additional services were directed because of a
change in the sequence/timing,343 character/quality of services344, or increased the services.345
1446. The reference to the respondent’s EOT refusal in the application is to a letter from the
respondent dated 24 January 2018346.
1447. Based on this evidence, the EOT refusal occurred on 24 January 2018. If this is the direction
that the claimant is relying upon, this was some time after the occurrence of the delaying event.
1448. I find the last drilling activity R2-110 on the Approved Program was due to be complete on 9
December 2017, and the EOT refusal was over a month later.
1449. The EOT refusal on 24 January 2018 (based on the claimant’s submission) was the same date
that the Approved Program items GR-1540 through to GR-1580 of the last activities to complete
SP2 on the Approved Program. Accordingly, the claimant could not have been aware of the need
to accelerate until the 24 January 2018, when it should have finished SP2 entirely.
1450. I therefore find that the EOT refusal could not have been a direction to accelerate, such that
no direction given under clause 26 on this basis.
1451. The claimant supported its direction assertions, in this context, by reference to the weekly
meetings and informal correspondence. I cannot understand how these could confirm a
direction to accelerate or carry out additional work.
1452. Gary Jones’ statutory declaration, which I was not prepared to consider in Claim 1 because
the evidence was hearsay, had attached Mr Robinson’s internal email347, and that was dated 7
December 2017, which is well before the EOT refusal date of 24 January 2018.
1453. Accordingly, I cannot find that those meetings support the direction, as asserted, and as to
the informal correspondence, including monthly reports were well before the 24 January 2018, so
they could not support the acceleration direction either.
1454. Regarding the failure to notify, the claimant submitted that its 1 November 2017 letter was
contractual notification348.
1455. This letter referred to:
1.
an earlier notification on 19 October 2017 regarding delays due to heavy rain in
which the claimant was expressly claiming costs and EOT’s under clause 25;
2.
being directed by the respondent’s personnel that access was restricted between
16 and 22 October 2017;
343

Part I Paragraph 3.3 of the application
Part I Paragraph 3.4 of the application
345
Part I Paragraph 3.5 of the application
346
Part I Tab 6 of the application
347
Attachment GJ-11
348
Volume 9 Part I Tab 3 in the application
344
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3.
attached the claimed costs of $280,784.
1456. I am unable to find any reference to the claimant stating that it was aware of the
respondent’s variation or proposed variation, as provided in clause 26.3(a) of the contract. The 1
November 2017 letter specifically referred to clause 25 as the basis of this claim.
1457. Clause 26.3(d) confirms the claimant’s irrevocable waiver, in the event that it did not comply
with clause 26.3(a) of the contract, as submitted by the respondent.
1458. I therefore find that in the reply, the claimant did not demonstrate its entitlement to a claim
under clause 26, because it did not follow the contractual mechanism.
1459. The claimant submitted that if I made this finding, I needed to consider its earlier
submissions on waiver/estoppel and penalties.
1460. I refer to my earlier decision about waiver, estoppel and penalties, and repeat those reasons
here that:
1.
There is no evidence that the respondent expressly waived its rights to insist that
the claimant strictly comply with the contract, and it needed to do so in writing
accordingly to clause 51.3 of the contract, and there was no evidence that this had
occurred;
2.
The claimant failed to demonstrate that there was a realistic assumption or
expectation that the respondent would not insist upon its strict contractual
rights. This was in part because I had been unable to accept the hearsay evidence
of Mr Jones, and Mr Jacobs had provided no evidence to support the claimant’s
submissions;
3.
I had also examined the words used in the respondent’s letter dated 14 August
2017 and was unable to find that they fit within Dawson J’s requirements in
Verwayen of a person estopped making representations or conducting themselves
to lead the other person to the assumption that he did not intend to enforce its
rights. My emphasis. The letter referred to the need for an informal discussion
before formal correspondence should follow, which in my view, did not go far
enough to create that assumption;
4.
Based on the claimant’s submissions, I did not find clause 26(3) penal in its
operation; but in any event I found that I had no jurisdiction to apply the
principles of equity, of which the doctrine of penalties forms a part, to overcome
the strict application of the contract.
1461.
Regarding the respondent’s first-time notification objection, the claimant submitted that
in the payment claim it had submitted the basis of its claim. I examined the letter dated 28
May 2016 attached to the payment claim and noted in the second paragraph of the letter that the
claimant stated that the respondent had misapprehended the basis of the cost and EOT claim
161017 to 221017.
1462. In the 8th paragraph of the letter, the claimant submitted the claim as an addenda to claim 1.
The basis of the claim in this letter was the “but for” the Claim 1 Changes the claimant would
have completed its work in accordance with Schedule 4 of the contract.
1463. The claimant identified the additional price that the claimant was entitled to be paid for
Claim 1 Changes as a consequence of the extreme weather event.
1464. The claimant’s reply submission is unequivocal that the claimant had clearly specified the
contractual basis for the claim in the letter.
1465. In accordance with the claimant’s Reply therefore, its Claim 2 is an addenda to Claim 1 based
on the extreme weather event. This was not a claim for a variation under clause 26.
1466. However, in the application, the claimant then made reference to clause 26,349 which was a
claim for a variation.
1467. Apart from whether a claimant could claim for a variation for the first time in an
adjudication application, about which I make no finding, such a claim would not comply with
clause 26.3(a) which requires notification within 15 days of being aware of the Variation or
receiving a Notice of Proposed Variation.

349
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1468. Even if I used the EOT rejection date of 24 January 2018, which the claimant put forward as
the direction date, this notice was 41/2 months later, which is out of time.
1469. Accordingly, this confirms that the claimant is unable to claim entitlement for a variation
under clause 26 of the contract. In my view this meant that the claimant was unable to claim an
EOT under clause 26.6(c) of the contract, because the EOT provision, in my view was only
engaged, if the claimant had satisfied the provisions of clause 26, and it had not done so.
1470. I was therefore unable to have regard to the claimant’s substantiating documents, and its
criticism of the respondent’s programming expert SJA under this variation umbrella.
1471. This dealt with the claimant’s Reply submissions, but the claimant had maintained its
application submissions, countering the respondent’s response, and I consider all the
submissions relating to this claim from the payment claim to the response, in that order.
Claim under clause 25
1472. This was the original basis of the claim, and the claimant, in its payment claim, submitted
that this was an add-on to Claim 1 on the costs incurred and EOT claimed because of the ”butfor” wet weather delay in which the claimant would otherwise have completed its work, had it
not been delayed access, thereby putting it into the extreme wet weather that occurred.
1473. The respondent’s payment schedule submissions dealing with Claim 2 as it had previously
been advanced that:
1.
there has not been a Compensable Delay or Excusable Delay;
2.
the Contractor has not identified any delay to the critical path;
3.
the Contractor has not complied with the clause 25.5(a)(2) of the Contract; and
4.
any impact of wet weather is a matter within the Contractor's risk.
1474. The claimant’s application submissions did not engage with these objections under clause 25
because it focussed on the claim being characterised under clause 26.
1475. I have found that the claim did not fall within the requirements of clause 26.
1476. The claimant, by choosing not to engage with the clause 25 objections raised by the
respondent in the payment schedule, leaves the respondent’s arguments as the only available for
consideration.
1477. I note that the claimant submitted that the respondent had requested a day rate for wet
weather delays, and it provided another internal email from Mr Robinson dated 23 October 2017
about the respondent’s request for a cost per day for wet weather delays.
1478. As I mentioned previously, Mr Robinson gave no statutory declaration evidence, and even if
one of the others had attached his email to their statutory declarations, I would not have
accepted it, because of hearsay.
1479. I note that Mr Brown, at paragraphs 263 and 264 referred to this email, and said he had not
previously seen it, and he was not aware of anyone from the respondent who would have made
the request.
1480. That, of itself does not mean that the respondent did not do so. However, the email does not
identify who in the respondent’s organisation had made the request, and the onus was on the
claimant to demonstrate on balance that a request was made.
1481. I am unable to make a finding about the respondent’s request.
1482. Accordingly, I find that the clamant has failed to demonstrate that:
1.
its Claim 2 was for a Compensable or Excusable Delay;
2.
it had not identified a delay on the critical path;
3.
it complied with clause 25.(a) of the contract, which was essential to gain
entitlement to the benefit of clause 25;
4.
failed to demonstrate that it did not have to accept wet weather risk. On that
point, wet weather does not all within the definition of Compensable Delay
under clause 1.1. I also note that Schedule 4 has an allowance in items R1-1090,
R2-1090, R3-1091, R4-1090, R5-1091 and R6-1091 for breakdowns and wet weather.
I therefore find, without anything from the respondent that wet weather was at
its risk.
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1483. Furthermore, given that the claimant linked Claim 2 to Claim 1, and I found no entitlement
for Claim 1, apart from the amount that the respondent conceded in its payment schedule, I
cannot find any entitlement for Claim 2.
1484. I appreciate that, as with Claim 1, the claimant provided a significant amount of
substantiating material, demonstrating costs incurred and difficulties that it encountered on the
project. The problem with these 2 claims, was its inability to demonstrate entitlement for those
costs and EOT’s under the contract. Without entitlement, no consideration of the substantiating
facts is necessary or appropriate.
1485. Accordingly, I find that the claimant is not entitled to any amount for claim 2 and the
amount of $0.00 was transferred to the spreadsheet “LM1”

O. Claim 4 Principal Contractor Responsibilities $1,538,224.02
1486. This is a significant claim and following the same pattern as with the previous claims, in
considering the claim I have identified the salient facts and submissions from each of the
adjudication documents, starting with the payment claim.
1487. I extracted most of the payment claim and payment schedule points, because this allowed
the key issues to emerge very early, in contrast to some of the earlier claims, particularly Claim 2,
which enabled easier consideration of the application, response and reply.
1488. After noting the contending positions of the parties in the payment claim, I identified the
key issues for consideration; which as I said simplified recourse to the application, response and
reply.

Payment claim
1489. The claimant’s letter dated 25 May 2018 stated that:
1.
Under clause 13 of the Contract the respondent was to be the Principal
Contractor for the purposes of the Work Health and Safety Act 2011 (Qld).
2.
From 8 June 2017, the respondent failed to undertake the role and responsibilities
of Principal Contractor and the claimant was required to undertake this role:
3.
By failing to undertake the role and responsibilities of Principal Contractor, the
respondent:
(i) increased the scope of the claimant’s services and/or
(ii) changed the character of the Services; and/or
(iii) changed the sequence or timing of the Services in that the claimant was
required to carry out 10 following additional tasks which it listed.
4.
Further and/or alternatively, by:
(i) failing to appropriately secure the site; and/or
(ii) appropriately manage stakeholder relationships,
the respondent:
a. increased the scope of the claimant’s services; and/or
b. changed the character of the Services; and/or
c. changed the sequence or timing of the Services in that the claimant
was required to carry out additional security tasks.
5.
The claimant was entitled to be paid $1,538,224.02 for the additional costs, as
follows:
• Supervise all subcontractors on site - $865,513.00
• Manage risks associated with high risk construction work activities $64,432.30
• Implement and undertake a drug and alcohol testing program - $4,935.00
• Provide all construction site signage & shade structures and amenities for all
crews - $8,121.28
• Purchase additional GPS equipment and satellite phones - $13,777.07
• Vehicles hire costs for additional Supervisors - $33,906.05
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•
•
•

Additional labour hours of for claimant’s WH&S labour - $373,932.59
Additional Security at the claimant’ - $34,168.18
Overhead and profit component - $139,838.55
• TOTAL $1,538,224.02
6.
Further, by failing to undertake the role and responsibilities of Principal
Contractor, the respondent caused the claimant to be delayed in reaching Final
Completion, and that this delay was a Compensable Delay as it was due to
interference, delay or disruption to the claimant’s Services caused by the
respondent’s failure to carry out this role.
1490. The claimant attached its substantiating documents in Attachment 1, supporting the
amounts calculated.

Payment schedule
1491. The payment schedule reasons for rejecting this claim were clearly identified as follows:
1.
the claimant was the Principal Contractor for the Site,
2.
Clause 1.2 of the Scope of Works for Separable Portion 2 in Schedule 1 to the
Contract defined 'Contractor' or 'Principal Contractor' as "the principal supplier
who undertakes to supply works and/or services as provided by the Contract." The
claimant was by definition the "Principal Contractor".
3.
The claimant had itself acknowledged its role as Principal Contractor in its
Health 8- Safety Management Plan.
4.
The respondent had advised the claimant by its letter dated 6 December 2017
that the respondent would be the Principal Contractor for the Site (from
chainage-10 to 388) from 27 November 2017 onwards.
5.
The claimant had also failed to comply with the requirements of the Contract to
provide timely notice of its Claims, such that it was out of time, and could not
now seek to introduce those Claims at this late stage. The respondent referred to:
a. clause 26.3(a) of the Contract, requiring the claimant to give a notice
to the respondent within 15 business days of first becoming aware of
an alleged Variation, in the form of a Contractor's Variation
Quotation;
b. to the extent the claimant asserts that a Variation was directed by the
respondent (which was denied), clause 26.3(c) of the Contract which
provided that no such Proposed Variation would be effective unless
and until the respondent confirmed to the claimant its direction of
the Proposed Variation as a Variation, which step had not occurred;
and
c. clause 46(a) of the Contract which provides that the respondent
would not be liable for any Claim by the claimant unless:
1. pursuant to subclause (1), the claimant provided
notice setting out, in summary, the details of its Claim
within 14 days after the first day on which the claimant
could reasonably have been aware of the matters
giving rise to the Claim;
2. pursuant to subclause (2), the claimant provided the
respondent with a fully substantiated Claim complying
with the requirements of that clause, within 30 days
after the first day on which the claimant could
reasonably have been aware of the matters giving rise
to the Claim.
6.
In each case, the claimant had failed to comply with these requirements, and was
now unable to submit a Claim of the kind set out in the claimant’s letter.
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ISSUES THAT EMERGED AND NEED TO BE RESOLVED
1492. The key issues that emerged are listed as follows:
1.
Who was the Principal Contractor under the contract for the purposes of the
Work Health and Safety Act 2011 (Qld) (WH&S)?
2.
If the contract did not require the claimant to be the Principal Contractor under
the WH&S, was it subsequently directed by the respondent to act as Principal
Contractor, and if so, what was the genesis and date of the direction?
3.
Did the claimant’s notice of 25 May 2018 comply with clause 26 of the contract?
4.
If not, can the claimant nevertheless claim entitlement for a variation?
5.
If so, has the claimant substantiated its claim?
1493. I will look to the further adjudication documents to answer the questions raised above,
under the headings below derived from the issues above.

Principal contractor?
1494. In the application, the claimant provided a very detailed argument, supported by statutory
interpretation of the WH&S legislation, including the Regulations, to conclude that the Principal
Contractor was deemed to be Adani as the person conducting a business or undertaking.
1495. Adani is not party to this adjudication. However, the claimant submitted that having regard
to clause 13.1(a)(2), it could only be assumed that Adani delegated this role to the respondent, as
Adani was entitled to do under section 293(2) of the WHS Regulations.
1496. In further support of its arguments, the claimant submitted that:
1.
it did not have exclusive possession of the site, or even portions of it; and
2.
did not have sufficient control over the site;
3.
the SP2 Scope of Services required it to seek the respondent’s approval for its
safety management plans;
4.
the ACN form in Schedule 15 providing that the respondent could direct the
claimant to be the Principal Contractor in respect of an Accessible Portion would
not have been necessary, if the claimant was the Principal Contractor.
1497. In the response regarding this issue, the respondent disagreed with the claimant’s analysis
pointing to Adani being the Principal Contractor and contended that the WH&S allowed
delegation of the Principal Contractor duties to another, and that the contract provided that the
claimant was the Principal Contractor because:
1.
The claimant did in fact perform the functions of the Principal Contractor
immediately after signing the Contract, and by its own admission was
performing those functions from before the Contract was signed;
2.
The claimant never asserted to the respondent its belief that the respondent was
otherwise required, but failed to discharge the duties of the Principal Contractor;
and
3.
The claimant never raised the matter with the respondent until submitting the
Claim 4 Notification on 28 May 2018, after the Services had been suspended and
the claimant had demobilised from the site;
4.
The claimant’s own Safety Management Plan acknowledges the claimant’s role as
the Principal Contractor from the outset of the Project.
1498. In making a finding on this point, my focus is only on who the contract designated as the
Principal Contractor. In my view it is a line-ball decision because the claimant provided a logical
explanation as to why it was the Respondent. The respondent dismissed this approach and
focussed on why the Principal Contractor was the claimant by reference to its interpretation of
the contract.
1499. The respondent’s evidence touched lightly on this issue from Mr Pocock, Mr Brown, Mr Shah
and Mr Jayaprakash relating to their understanding of the parties’ positions or their intentions
when negotiating the contract.
1500. However, it is the words of the contract to which I must have regard, so their evidence does
not assist on this point. [I appreciate that the respondent suggested their evidence being
persuasive about the lack of direction, which is the next issue to be discussed.]
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1501. The respondent’s reference to the claimant’s conduct pre- and post- contract, also does not
assist me, as I must objectively decide what the parties had agreed at the time of the contract.
1502. Applying the Woodside principles of determining the meaning of the terms by what a
reasonable business person would understand the terms to mean, it appears to me, on balance
that the respondent was the Principal Contractor for the following reasons:
1.
The claimant had no control over the site – it was merely given parts of it, as
directed by the respondent;
2.
Paragraph 2.1.1 of the Scope of Works for SP2, which was the work requiring the
claimant to attend site, provided, “The Principal shall be the principal in control of
the workplace for this Contract and shall comply, at all times, with the Work
Health and Safety Act 2011 and its regulations.”
3.
The ACN template form provided, “Contractor’s appointment as Principal
Contractor for the Accessible Portion” with either a Yes or No to be inserted. The
evidence of 2 of them in K2 and K3 in Volume 9 of the application, both had
“No”.
4.
The respondent’s contention that the claimant had duties allocated by the
contract that fell within the Principal Contractor’s duties under the WH&S, does
not of itself make the claimant the Principal Contractor. Duties are imposed on
everyone associated with a WH&S site, so that is equivocal in my view,
5.
As a matter of common sense, a person who had most control of the site should
be the Principal Contractor for the important WH&S obligations, whether or not
other parties also had to comply with the legislation
1503. Accordingly, I find that the contract provided that the respondent was the Principal
Contractor under the WH&S.
1504. I must now decide whether there was a direction by the respondent.

Direction by the respondent?
1505. This issue is somewhat clouded, because the payment claim asserted that on the 8th June 2017
the respondent failed to act as the Principal Contractor, and that is before the contract was
signed, which the respondent pointed out in the response. This could not have been the date of a
direction.
1506. In the application350, the claimant asserted that there were verbal conversations around June
and July 2017 (my emphasis) when it had become apparent that the respondent could not fulfil
its duties as the Principal Contractor, and the respondent directed the claimant to become the
Principal Contractor, which was not identified in the 2015 H&SM plan attached to the contract351.
1507. The claimant submitted that it consequently provided an updated version of the H&SM plan
(July 2017) which was issued on 27 July 2017, which expressly identified the claimant as the
Principal Contractor.
1508. Surprisingly, it submitted that CRN subsequently resumed the role of Principal Contractor in
respect of the project352. It then followed with submissions about the ACN’s being used by the
respondent to take over the Principal Contractor role353.
1509. The claimant submitted that it was only on 14 December 2017 that the parties discussed the
Principal Contractor role be changed from the claimant to the respondent354.
1510. To my mind this could only mean that the claimant had incorrectly inserted CRN instead of
the claimant into the Principal Contractor role, as a typographical error. The respondent did not
take issue with this, which is not particularly contentious, so I find that the claimant took on the
role of Principal Contractor at least by 27 July 2018, when it issued the updated version of the
H&SM plan.
350

Volume 9 Part K paragraph 4.3 of the application
Volume 9 Part K paragraph 4.4 of the application
352
Volume 9 Part K paragraph 4.7 of the application
353
Volume 9 Part K paragraphs 4.8 to 4.10 of the application
354
Volume 9 Part K paragraph 4.11 of the application
351
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1511.
The key point is that it submitted that it was directed by the respondent to be the Principal
Contractor sometime in July 2017. However, there is no evidence provided by the claimant, in the
application, or even in the reply to support this submission. The claimant’s witnesses on this
point is as follows:
1.
Paragraph 2.8 of Mr Jacobs statutory declaration dated 17 August 2018 stated,
“AECOM had already been carrying out the role of Principal Contractor since in or
about August 2017 at the direction of CRN.”
2.
Mr Jones did not address the issue of a direction at all;
3.
Mr Paterson referred to the August 2017 period of a discussion with Mr Jacobs,
but it did not relate to a direction, which I would have thought would have been
something important for Mr Jacobs to discuss with the Group Director.
1512. I appreciate that the respondent provided evidence from the witnesses I mentioned above,
that no such direction was given.
1513. I am therefore unable to make any finding that a direction was given by the
respondent in July or August 2017 that the claimant become the Principal Contractor.

Notice under clause 26 of the contract?
1514. This was the point taken in the payment schedule, and again in the response.
1515. It is uncontentious that the letter dated 25 May 2018, which was part of the payment claim of
29 May 2018 was the first occasion that this claim was raised.
1516. I have found that the claimant was the Principal Contractor from at least 27 July 2017. By that
time, it had 15 business days to give the respondent notice of Variation or Proposed Variation,
and there is no evidence that it did so.
1517. I find that the notice was given for the first time on 25 May 2018, which is well outside the 15business day period.

Is the claimant, in any event entitled to a variation?
1518. In the application the claimant’s contention was that notice was not required for a variation
to arise.
1519. The claimant focussed on the respondent being aware of the claimant carrying out the
Principal Contractor tasks355 and incurring costs, and that any failure to comply with the timing
requirements, did not prevent the claimant from pursuing its variation claim356.
1520. It submitted that the correct interpretation of the Contract was that any failure to comply
with any notice timing requirements stated in the Contract was, at most, a breach of contract for
which the respondent could seek to claim damages (if any can be established), but that it was
not, a basis upon which the respondent could deny the claimant’s entitlement to Claim 4.
1521. The respondent submitted that the failure to submit a notice in accordance with s26(3)(a)
constituted an irrevocable waiver by the claimant of its rights to an increase in costs or an
EOT357.
1522. It cited a number of cases in support of the proposition that a notice provision can be
considered a condition precedent to any claim358. These were CMA, Jennings, and Wormald and
case extracts were provided. Jennings and Wormald were more apposite, because they dealt with
costs, rather than an EOT in the case of CMA.
1523. Jennings focussed on the operation of the residual claim clause359, similar to clause 46 of this
contract, and Smart J held that the notice provision must be met, as was submitted by the
respondent. However, that is direct authority for clause 46 and the respondent was objecting on
the basis that the clause 26 notice was a condition precedent.
355

Volume 9 Part K paragraph 7.13 of the application
Volume 9 Part K paragraph 7.14 of the application
357
Paragraph 18.7.55 of the response
358
Cases referred to in paragraphs 18.7.59 to 18.7.61 of the response and extracts in Volume 8 of the response
359
Using Smart J’s words in paragraph E on page 24 of the case extract
356
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1524. Wormald is more relevant to this matter. In that case Rodgers CJ was considering a variation
clause where notice was required to be provided. Unfortunately, the words of the clause were
not extracted in the case. However, the case is authority that a failure to give notice under the
clause was destructive of the claimant’s entitlement to recover under it360.
1525. His Honour carefully considered the argument that the notice provision was not a condition
precedent. His Honour said that if this was the case, he asked rhetorically what recourse would
the respondent have? His answer was an unsatisfactory action for damages for breach of
contract, where:
1.
quantification would be difficult; and
2.
the respondent would have the onus to prove that had the proper notice been
given, the variation order would not have been confirmed.
1526. Accordingly, His Honour held that the notice was a condition precedent.
1527. This authority runs counter to the claimant’s submission on this point, who argued that the
respondent had a right to claim damages. I did not find any express provision in the contract
that a failure to comply with a notice requirement did not preclude entitlement.
1528. However, the respondent pointed to the irrevocable waiver, if notice was not given, which is
difficult for the claimant to overcome.
1529. Turning back to the application, the claimant suggested that it had support for its
submissions by constructing the contract as follows:
1530. The task of ascertaining the meaning of a contract is undertaken objectively. Determining
the objective meaning of a contract requires:
"… the ascertainment of the meaning which the document would convey to a reasonable person
having all the background knowledge which would reasonably have been available to the
parties in the situation in which they were at the time of the contract." 361
1531. Further362 as stated in Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd:
"References to the common intention of the parties to a contract are to be understood as
referring to what a reasonable person would understand by the language in which the parties
have expressed their agreement. The meaning of the terms of a contractual document is to be
determined by what a reasonable person would have understood them to mean. That, normally,
requires consideration not only of the text, but also of the surrounding circumstances known to
the parties, and the purpose and object of the transaction."
1532. These principles are the same as Woodside, which I have been using and before deciding this
point, I note the claimant submitted that, “The correct interpretation of clauses 26 and 46 is that
in order for AECOM to be entitled to a variation it is only necessary for AECOM to have provided
notice of its variation claim within a reasonable time, and not that AECOM provide this notice
within the time frame stated in clause 26.3(a) or 46(a).”
1533. There is no entitlement for the claimant to have a further opportunity to provide
submissions on this point in the Reply, as the notice objection taken by the respondent was not a
new reason.
1534. I am unable to accept the claimant’s submission about clause 26(3) and 46(a). Wormald is
directly against the claimant on the clause 26(3) point, and Jennings on the clause 46 point as I
have discussed above.
1535. I reviewed the contract and, apart from these 2 authorities against the claimant, the contract
expressly deals with failure to provide notices under both clause 26(3) and clause 46, in which
they expressly prevent any further rights to claim. Clause 26(3)(d) operates as an irrevocable
waiver, and clause 46 provides that the respondent is not liable for any claim unless notices are
given.
1536. Applying the Woodside, Magbury or Toll principles, which are essentially similar, a
reasonable person would have to conclude that both notice provisions had to be adhered to for a
claimant to have a claim.

360

Rodgers CJ, bottom of page 162 and top of 163
Volume 9 Part K paragraph 7.16 of the application
362
Volume 9 Part K paragraph 7.17 of the application
361
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1537. I find that claimant had not complied with the notice provisions within the time required
under the contract.

Has the claimant substantiated its claim?
1538. There has been a significant amount of substantiating material provided by the claimant
about this claim. It appears to me that it incurred costs as a result of having the be the Principal
Contractor.
1539. Its difficulty is that in adjudication, it needs to demonstrate contractual entitlement. If its
claim is a damages’ claim, that is not something that adjudicators may consider, unless there is a
mechanism in the contract to facilitate consideration of it, and there is no such mechanism in
this contract.
1540. Accordingly, I find that the claimant is not entitled to any amount for claim 4 and the
amount of $0.00 was transferred to the spreadsheet “LM1”

P. Claim 5 Detailed design resequencing $1,015,821.50
1541. In this claim, the claimant’s payment claim referred to its Claim Request Form dated 28 May
2018. In it the claimant stated that on and from 2 February 2018, the respondent had directed the
claimant to change the sequence and timing of services and increase those services by
undertaking additional design work.
1542. It claimed an amount of $1,015,821.50 for the additional hours, but merely listed the amount
without any substantiating documents. Nevertheless, in the application it expanded on its claim
and provided substantiating documents.
1543. In the payment schedule, which was particularly comprehensive regarding the essential facts
surrounding this claim to demonstrate that there had been no variation to the contract; the
respondent added that the claimant had failed to comply with clause 26.3(a) of the contract and
that the claimant failed to do so, and further that clause 46(a) of the contract provided that the
respondent was not liable for any claim if notice was not provided. Essentially, the respondent
raised the time bar which it had done previously.
1544. In analysing the previous claims above I have followed the approach of extracting and listing
the salient submissions and facts from each document in the adjudication because it ensured
that all issues were identified and fully explored to ensure a decision based on the merits.
1545. However, in relation to this claim I took a different approach because the same issue of the
time bar under clause 26 (3)(a) of the contract was raised by the respondent. The claimant’s
submissions to overcome the rigours of the time bar, in its application, were the same as had
been advanced in Claim 4 above.
1546. These were that the claimant was entitled to a variation, despite the fact that it had not
provided proper notice, because the notice provision was not a condition precedent, and the
respondent had a right to claim damages for the claimant’s failure to provide notice.
1547. I have already dealt with those submissions and was unable to accept them for the reasons
identified in Claim 4 above, and those reasons apply equally to the issues in this claim, because
the same issues were raised by the parties.
1548. Accordingly, my initial analysis was to focus on:
1.
establishing whether the claimant had provided notice of its variation claim; and
2.
when it had done so;
3.
whether this notice was within 15 business days of becoming aware of the
variation, as required by clause 26.3(a) of the contract.
1549. I find that the first time that this claim emerged was in the payment claim with the
supporting letter dated 28 May 2018.363 The claimant did not point to any earlier variation claim
regarding this variation, and it followed the same approach as that in the Claim 4 of using a
“Claim Request” notice.
1550. I find therefore that this 28 May 2018 is date of the claim for a variation.
1551. The payment claim identified the date of the variation on or about 2 February 2018.
363

paragraph 19.3.1 of the response
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1552. I find that notice was therefore given outside the time frame required by clause 26.3(a) of
the contract.
1553. Accordingly, for the reasons that I have already identified, the claimant has no entitlement to
make a claim because of the failure to abide by the condition precedent regarding notice with
the inevitable result that it irrevocably waived its rights to a variation claim [clause 26.3(d) of the
contract].
1554. I therefore find that the claimant is not entitled to any amount for claim 5 and the
amount of $0.00 was transferred to the spreadsheet “LM1”

Q. Claim 6 AECOM’s Suspension Costs $947,671.50
1555. This is an unusual claim because the suspension claim emerged from the respondent’s letter
dated 9 April 2018, headed “without prejudice.”
1556. Given the wide-ranging ambit of the parties’ submissions about this claim, I reverted back to
the approach of listing salient submissions and facts from each adjudication document before
making a decision on the matter.
1557. I turn firstly to the payment claim.

Payment claim
1558. Attached to the payment claim was a letter dated 28 May 2018 referring to the respondent’s
letter dated 9 April 2018, which the claimant characterised as a suspension letter (“suspension
notice”), in which the claimant asserted the respondent had directed the claimant to change the
character, quality, sequence and timing of its services and increase their scope.
1559. The claimant claimed costs consequential to the suspension letter of $947,671.50.
1560. In this letter, the claimant included a Claim Request for a suspension claim dated 22 May
2018 and listed a significant number of activities that it said had been directed to be carried out
by the respondent.
1561. Behind this claim request, the claimant attached a spreadsheet, breaking down the costs on a
weekly basis for a long list of personnel resources for 4 separate activities being:
1.
deliverables packaging;
2.
commercial closeout report; and
3.
the technical closeout report.
1562. No further substantiating documents were provided.
1563. I turn to the payment schedule.

Payment schedule
1564. The payment schedule attached the respondent’s letter dated 12 June 2018 which responded
directly to this claim. It listed 10 responses to the claim which varied in content. However, for
the purposes of this adjudication, I summarise the comments under the following categories:
1.
the letter dated 9 April 2018 did not purport to be, nor was issued pursuant to
clause 37 of the contract. It was correctly characterised as a separate, mutual
agreement of the parties to defer the delivery of services for a period of six
months;
2.
it noted that the claimant had still not agreed to the content of the proposed
mutual deferral and suspension deed which had been issued;
3.
it referred to the claimant’s summary table of costs and said they could not be
assessed for several reasons (which I’ve not listed);
4.
the respondent required a breakdown and further information regarding the
make-up of the costs under the 3 activities;
5.
the respondent’s said that 8 weeks had elapsed since the mutually agreed
suspension, such that if the deliverables were in a fit state for handover, it ought
not have taken more than 2 weeks to package and deliver them to the
respondent. It said the 8-week ongoing period was excessive for the amount of
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work involved, and was hindering the respondent in dealing with other key
project stakeholders;
6.
it provided specific details of deliverables that had not been received or were not
delivered in a fit state;
7.
the respondent requested the claimant provided its response regarding the
mutual deferral and suspension deed as a matter of priority, and required the
claimant to immediately finalise the 3 activities which were the subject of the
claim;
8.
the respondent reminded the claimant that it needed to provide greater
substantiation of its claimed costs.
Turning to the application.

Application
1566. By reference to the suspension notice, the claimant submitted that it was entitled to be
paid its claim under clause 26, and in the alternative under clause 37 of the contract; and to an
indefinite EOT364.
1567. The claimant submitted that in response to the suspension notice, it had signed it and
emailed it back to the respondent stating that it assumed that the suspension had been under
clause 37. It attached this document365.
1568. It then submitted that following the suspension notice, it was directed by the respondent
to carry out additional services in an email from Mr Paul Brown dated 6 April 2018, which it
attached366.
1569. The claimant then referred to a series of instructions received from the respondent by email
detailing the additional services required, and these were attached367.
1570. The claimant then submitted that it had substantially provided the additional services and
attached a spreadsheet demonstrating that over 20,000 deliverables had been given368.
1571. It submitted that it understood from the suspension notice, that the parties would seek to
agree on the price payable for the additional services, but that agreement had not been
reached.369
1572. It referred to the costs for these additional services having been outlined in the letter dated
28 May 2018, and referred to its substantiating Claim 6 spreadsheet370.
1573. It referred to a 3 May 2018 communication between the claimant and respondent regarding
stock routes371.
1574. It submitted that by reason of the correspondence and ongoing meetings and discussions
between the parties, the respondent was always aware of the impact to the claimant in respect of
the additional services comprising Claim 6372.
1575. It submitted that the closeout documentation work performed was a standalone activity,
which was not contemplated by the contract nor anticipated in the program and increased the
services and change the sequence and timing of them 373.
1576. It submitted that it was contractually entitled to payment on the basis that the additional
services were a variation under clause 26 of the contract, and that on 9 April 2018 within 15
business days of first being aware of the variation, it provided the respondent with notice374.

364

volume 10 part M paragraphs 1.1 through to 1.4 of the application
volume 10 part M paragraph 2.2 of the application
366
volume 10 part M paragraph 2.3 of the application
367
volume 10 part M paragraphs 2.5 through to 2.7 of the application
368
volume 10 part M paragraph 2.8 of the application
369
volume 10 part M paragraph 2.9 of the application
370
volume 10 part M paragraphs 2.10 to 2.11 of the application
371
volume 10 part M paragraphs 2.10 through to 2.13 of the application
372
volume 10 part M paragraph 2.15 of the application
373
volume 10 part M paragraphs 2.16 through to 2.19 of the application
374
volume 10 part M paragraphs 3.1 through to 3.7 of the application
365
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1577. It explained the basis of valuation that should be followed,375 and then submitted
alternatively it was entitled to payment of its delay costs for a compensable delay under clause
25.3 of the contract376 together with an EOT377.
1578. In its response to the respondent’s reasons for withholding payment, it focused on rebutting
the factual dispute as to what had been delivered.378 I saw no need for these to be expanded upon
because the respondent included important new reasons for withholding payment in the
response.
1579. Turning now to the response.

Response
1580. The respondent commenced its response by providing a background to the circumstances
surrounding the claim, summarised following.
1581. On around 9 April 2018, the parties agreed that the delivery of the Services would be
suspended for a period of six months for a number of reasons.
1582. There was an issue in relation to Claim 6 concerning the claimant’s introduction of without
prejudice communications as part of its adjudication application, which it submitted should not
be considered by me.
1583. It submitted that if I did not accept their submissions, it responded to some of the
substantive matters as follows:
1.
The parties’ agreement to suspend the delivery of the Services by letter dated 9
April 2018 (Suspension Letter);
2.
The clamant had signed and returned the Suspension Letter on the same day;
3.
The terms of the agreed suspension were the subject of a separate agreement
which was enclosed with the Suspension Letter (Suspension Agreement);
4.
The Suspension Agreement had not been signed by the parties, although the
claimant had undertaken some of the activities included in that agreement,
which were those forming the basis of Claim 6.
5.
In Claim 6, the claimant was now claiming an entitlement under the Contract
(and not under the Suspension Agreement), for the activities it had undertaken
subsequent to the parties agreeing to suspend the Services.
1584. It argued that the claimant had not established any entitlement to additional payment under
the Contract, nor had it established an entitlement to an extension of time, such that the
adjudicated amount in relation to Claim 6 should be $0 or $nil for the following reasons:
1.
The claimant first raised Claim 6 on 29 May 2018, in 2 letters claiming payment,
and one claiming an EOT. They were sent 35 days after having been given the
direction by the respondent;
2.
Neither letter identified the contractual clauses under which they were made,
nor did they provide sufficient information required by clauses 26 and 25 of the
contract;
1585. It reiterated its objections identified in the letter attached to the payment letter and then
discussed its response under a series of headings, in summary as follows:
1.
the “direction” was a without prejudice communication which should be
disregarded. It provided powerful High Court authority about without prejudice
communications being privileged from production;
2.
the respondent did not give a “direction” under the contract because it was part
of a separate agreement;
3.
the claimant had failed to provide notification of its variation claim in
accordance with the contract;
4.
the respondent identified the contractual requirements for a variation;
375

volume 10 part M paragraphs 4.1 through to 4.2 of the application
volume 10 part M paragraphs 5.1 through to 5.3 of the application
377
volume 10 part M paragraphs 6.1 through to 6.6 of the application
378
volume 10 part M paragraphs 7.1 through to 7.3 of the application
376
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5.
6.
7.

1586.

the claimant’s claim under clause 37 of the contract;
the claimant’s EOT claim;
the contractual requirements for an EOT under both clauses 26.6 and 25.4 of the
contract;
8.
to allow the claimant’s claim would result in double;
9.
to allow the claimant’s claim may result in payment for work not completed;
10.
an alternative quantification in relation to claim 6 recovery was $154,632.06.
Before considering these submissions in further detail, I turn to the reply.

Reply
1587. The claimant referred to its application submissions rebutting those in the payment
schedule. It also identified a series of new reasons that had emerged in the response,379 to which
it provided reply submissions as follows:
1.
the respondent’s background for issuing the suspension notice;
2.
the respondent had given a direction constituting a variation under the contract;
3.
the abuse of the without prejudice privilege claim;
4.
the claimant had given notice under clause 26 of the contract; or the respondent
was waived or estopped, or the clause constituted a penalty;
5.
there was no double recovery.
1588. Both parties provided a series of wide-ranging submissions controverting those of the other,
from which several issues emerged, which I now discuss.
Issues that have arisen
1589. The issues that emerged from the adjudication documents about which I need to make a
decision are as follows:
1.
the contending views of the parties regarding the background, because they
provide context to whether or not the negotiations were without prejudice;
2.
whether I am entitled to have regard to part or all of the document trail which
may be subject to without prejudice privilege?
3.
whether the suspension letter contained a direction under clauses 25, 26 or
clause 37 for that matter?
4.
the date of claim 26 notice, and whether this notice was within time
contemplated by the contract;
5.
whether the claimant is time-barred from its variation claim;
6.
whether the claimant can raise waiver, estoppel or a penalty to overcome the
operation of clauses 26 of the contract;
7.
whether the claimant is otherwise entitled to its costs (claimant’s entitlement).
1590. I will deal firstly and very briefly with the background circumstances in order to move to the
critical issue of the without prejudice privilege claim, because that has a significant influence
over what findings I may make regarding the correspondence surrounding this claim.

Decision on the merits
Background circumstances
1591. I have already said that I will apply the rules of evidence to this decision, with the
consequence that evidence that is not directly relevant to an issue in dispute, or is hearsay, was
not admissible.
1592. The respondent identified by reference to paragraph 59 of the Shah declaration, as evidence
that several differences had emerged between the parties which included slow progress to date
and problems with the design deliverables.

379

vol 2 Part L paragraph 1.5 of the reply
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1593. That was the only evidence put forward by the respondent in relation to this issue which was
countered by the claimant providing evidence through Mr Jacobs and Mr Patterson.380
1594. Whilst the evidence provided by Mr Patterson from paragraphs 4 through to 48 of his
statutory declaration dealt with a significantly different version of events regarding the parties
dealing with one another during this critical period.
1595. Mr Patterson purported to give evidence of facts up to 2 February 2018, but I rejected those
because they were based on hearsay of Mr Jacobs and Mr Jones told him.
1596. However, at paragraph 12 he referred to discussions that he had with Mr Shah about slowing
the spend to about $1 million per month. Mr Shah made no mention of this in his statutory
declaration.
1597. Mr Patterson then went on to refer to actions taken by Mr Todd Battley of the claimant and
discussions he had with him. Mr Patterson also attach emails between Mr Battley and Mr Vora of
the respondent.
1598. I am prepared to let the documents speak for themselves because they are clearly
communications between the parties and would form part of the business records which are
admissible under section 84 of the Evidence Act 1977 as submitted by the claimant in the Reply381.
1599. However, I’m not prepared to admit any evidence of what Mr Battley told Mr Patterson
about discussions he had with Mr Vora, because they are hearsay.
1600. However, I refer to attachments CP – 01 in Mr Patterson’s statutory declaration, which is Mr
Baddeley’s email on 20 February 2018 at 10:25 AM, at point 2 headed “Direction to slow the
project and cash flow” and referred to the need to slow down the cash burn rate to $1 million per
month, which would result in slowing the project.
1601. On 21 February 2018 at 9:43 AM, Mr Vora sent back any mail agreeing with point 2’s direction
to slow the project and cash flow, to which he said “Agreed”.
1602. At paragraph 60 of Mr Shah’s affidavit, he referred to Mr Vora as a director of the respondent
who met on multiple occasions with Mr Battley to agree a new way forward.
1603. I find Mr Vora as a director of the respondent, and that he and Mr Battley had discussions
and email correspondence confirming those discussions.
1604. Whether or not the respondent directed the claimant to go slow and reduce its cash spend is
not relevant to my decision in the adjudication, because it is not an issue in dispute.
1605. However, I am prepared to find that there was an agreement for a go slow and a reduction in
the monthly spend because there is cogent evidence of that fact from the claimant, with Mr Vora
demonstrating his agreement to do so.
1606. There are significant differences in the background provided by both parties. However, the
background was raised by the respondent appeared to be provided to put the without prejudice
suspension letter in context, to point to the culpability of the claimant in failing to provide the
quality of design deliverable and being late.
1607. The claimant’s evidence painted a completely different picture about the background.
1608. Nevertheless, whichever party may have been responsible for the slow progress, Mr Battley’s
email to Mr Vora on 5 April 2018 at 5:41 PM, which was attachment RS – 02 in Mr Shah’s
affidavit and identified a recognition between the parties to “…wrap this up and both walk away
on mutually acceptable terms, and in a way that gives the right message to the market.…
something like a deed of mutual termination.” It added some reference to a global settlement
amount on an open book basis.
1609. Four days later, the respondent’s suspension notice was given.
1610. I have found that there was an agreed go slow and reduction in spend which I do not see
demonstrates that the parties were in dispute.
1611.
The respondent contended that with the backdrop of the disputed matters, the words
without prejudice on the front page of the suspension letter attracted privilege.
1612. This only applies if there is a dispute on foot, and given Mr Shah attached an email from Mr
Battley, where he said, “I agree it is a good idea to look at how we can wrap this up and both
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walk away on mutually acceptable terms, and in a way that gives the right message to the
market.”
1613. I am prepared to draw the inference that it was the respondent who had suggested how the
matter could be wrapped up, so it is not clear to me where the dispute lay.
1614. However, it appears as if the parties were certainly involved in negotiations to “wrap up”, as
is evident from the Battley/Vora email.

Without prejudice privilege
1615. This is a very important submission made by the respondent and required me to examine the
circumstances surrounding the issue of the 9 April 2018 letter to determine whether that letter
and the other correspondence attracted privilege.
1616. The contents of letter are as follows:
“Dear Sir,
We refer to our recent correspondence and the negotiations between our Samir
Vora (Director) and your Todd Battley (Chief Executive) about the Contract.
We have now agreed that the Contract will be amended so that the delivery of
Services under the Contract and the other terms of the Contract will be deferred
and suspended for a period of six (6) months from the date of this letter.
We will also continue our process of assessing and managing the claims for payment
made under the Contract to the date of this letter.
The detailed terms of our agreement will be captured in a Deed of Amendment and
Release which will be negotiated based on the form of the attached draft. We will
work together to finalise the terms of the deed before 4pm on Thursday 12 April
2018.
AECOM will provide the 12D Model to CRN during the week commencing 9 April
2018. Once the 12D Model has been received, CRN will immediately withdraw the
Notice of Default.
Please confirm your acceptance of this basis for the mutual deferral and suspension
of the Contract by signing below. Once I have received your confirmation this letter
will immediately operate as a mutual notice of deferral and suspension under the
Contract.”
1617. I have already said that I would apply the laws of evidence in making my decision, so that if
privilege attaches to those documents, I will not have regard to them.
1618. The respondent identified the emergence of the suspension letter, based on its version of the
background of events resulting in “without prejudice” being marked on the front page of the
letter382.
1619. It submitted that the suspension letter and suspension agreement were without prejudice
communications which were privileged from production383, to which it added further
submissions and the High Court authority of Field. 384
1620. The authority of Field provided by the respondent involved the negotiations for settlement
for a personal injury claim.
1621. The key question was whether the admission that the plaintiff had made to an examining
doctor that he was getting off the train whilst it was in motion was the subject of privilege
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because it formed part of an incident in an attempt to settle the litigation by negotiations
without prejudice385.
1622. At page 291 of Field to which the respondent referred, in the next sentence from the extract
provided by the respondent, the court held:
“The law relieves them of this embarrassment so that their negotiations to avoid litigation or to
settle it may go on unhampered. This form of privilege, however, is directed against the
admission in evidence of express or implied admissions. It covers admissions by words or
conduct. For example, neither party can use the readiness of the other to negotiate as an
implied admission. It is not concerned with objective facts which may be ascertained during the
course of the negotiations. These may be proved by direct evidence. But it is concerned with the
use of the negotiations or what is said in the course of them as evidence by way of admission.”
1623. In Field, the High Court held that the admission in the discussion with the doctor was not
clothed with privilege. To my mind that is not authority for the proposition being put forward by
the respondent in this case.
1624. Unfortunately, I was unable to find the second extract that the respondent provided at
paragraph 20.4.11 of the response, ostensibly from the case of Field, or indeed from the case of
South Shropshire (and its particular page reference provided by the respondent).
1625. I was therefore unable to confirm that the paragraph outlining the principles associated with
the without prejudice privilege were authoritative.
1626. Nevertheless, at paragraph 20.4.9 in the response, the respondent had referred to the case of
Arnotts (page 75) as authority that without prejudice communications were privileged from
production. This page reference dealt with the waiver of privilege in discovery, and did not
appear to be authority that “without prejudice communications are privileged from production”.
1627. Arnotts was dealing with the waiver of privilege in a note, where Arnotts argued that the
note was part of a genuine attempt to resolve a dispute and thus inadmissible by virtue of the
privilege in aid of settlement386.
1628. Nevertheless, at page 71 of Arnotts, Beaumont J held, “The rule excluding documents marked
“without prejudice” has no application “unless some person is in dispute or negotiation with
another, and terms are offered for the settlement of the dispute or negotiation.”
1629. The use of the word negotiation in this context, is negotiations genuinely aimed at
settlement387 which was the case referred to by Beaumont J.
1630. Further, at page 73, Beaumont J held by reference to the case of Pitts v Adney (1961) 78 WN
(NSW) 886 at 889,
“The privilege is not absolute…. It is of importance that the rule protecting from disclosure,
discussions taking place in an endeavour to put an end to pending litigation should, in general,
be applied. But it is, after all, a rule based on public policy. It cannot be permitted to put a party
into the position of being able to cause a court to be deceived as to the facts, by shutting out
evidence which would rebut inferences upon which the party seeks to rely.”
1631. This principle seems to have been picked up by the claimant in its Reply at paragraph 4.12
with reference to Pitts and McLaclan.
1632. I have examined the background, in which I found that the parties were not in dispute.
However, they were in the process of negotiation, but from the evidence that I have found, they
were not directed at resolving a dispute.
1633. I have looked closely at the suspension letter to glean what it is that the parties wanted to
keep confidential until they wrapped up the project, and whether the letter, as a matter of law
should attract privilege.
1634. I have considered parts of the letter in my analysis, because it appeared to cover a wide range
of issues.
1635. In my view privilege could not attach to the whole suspension letter in this circumstance,
because it appeared to be fulfilling a number of purposes:
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1.

It stated that the contract will be amended, and the contract suspended. Insofar
as the suspension was concerned, it is clear that suspension occurred. Whether it
was by agreement or not, does not in my view detract from suspension of the
claimant’s activities as a matter of objective fact. Field held that “It (“Privilege”)
is not concerned with objective facts which may be ascertained during the course of
negotiations. These may be proved by direct evidence.” I do not see how either
party could have thought that the fact of the suspension, which would have been
clearly obvious, needed to be protected as a matter of policy;
2.
As to the contract will be amended it attached the Suspension Agreement. I am
prepared to find that privilege should attach to the Suspension Agreement,
which was still in the process of negotiation. The fact that the parties were
negotiating to “wrap things up” is something to which privilege should attach. I
have not read the Suspension Agreement, which is not relevant to the
adjudication anyway;
3.
The fact that the parties were still assessing and managing claims under the
contract, is a matter of objective fact (see Field above), and I cannot see privilege
attaching to that part of the letter;
4.
The claimant was to provide the 12D model and the respondent was to withdraw
its Notice of Default. Both those are objective facts, which have been confirmed
independently in the evidence elsewhere, in which the 12D model was provided
and the suspension lifted. I cannot see privilege attaching to that part of the
letter (see Field above).
1636. Therefore, apart from the Suspension agreement to which privilege attaches, privilege does
not otherwise attach to the letter. Whilst I am not a Court, I would be otherwise deceived as to
the facts, if I could not have regard to the fact of the suspension.
1637. I must now decide whether the suspension fell within clause 26 of the contract.

Direction under clause 25, 26 or 37
Clause 26
1638. The clause 26 approach was the claimant’s principal argument.
1639. The claimant argued that it had been directed by the respondent in the suspension letter.
1640. I was able to have regard to the suspension notice, as I found it was not privileged, but it was
limited to suspension, and it was given by the respondent in writing.
1641.
The claimant then submitted that following the suspension notice, it was directed by the
respondent to carry out additional services in an email from Mr Paul Brown dated 6 April 2018.
1642. It cannot be the case that Mr Brown directed the claimant with the additional services after
the suspension notice, because his email predated the suspension notice by 3 days. I therefore
cannot find that these additional services were consequent upon the suspension letter.
1643. Nevertheless, the clamant said that further work was directed on 10 April 2018 and
afterwards, and I find that these emails regarding close out documentation were given.
1644. The claimant appeared to base its claim on the additional costs and time as a result of the
issuing of the suspension notice, so it seemed to be the key document for the claimant.
1645. It was also a key document for the respondent, who argued that (if I rejected its privilege
argument), then any claimed entitlement under the suspension notice, was a claim under the
suspension agreement.
1646. I have not had regard to the suspension agreement, as privilege attached to it, which left the
respondent without a compelling argument to reject that the issuing of the suspension notice as
being a variation.
1647. A suspension falls within the definition of variation in clause 1.1 as a change in sequence or
timing of Services, and I find that the respondent sent the suspension notice.
1648. Accordingly, insofar as clause 26 is concerned, clause 26(2) is satisfied by the giving of the
suspension notice.
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Clause 37 and clause 25
1649. The claimant submitted that it was directed under clause 37 to suspend works, and the
respondent’s submission was that the parties had reached a separate agreement.
1650. The respondent submitted that the claimant tried to characterise the suspension notice
under clause 37 by signing the suspension letter. The respondent submitted that it immediately
emailed back to the claimant denying that the letter constituted suspension under clause 37, and
the claimant never replied to that email. I am satisfied that the claimant never replied to that
email and can draw the inference that it did not intend to advance a claim on that basis.
1651. The respondent also submitted that the claimant’s payment claim did not deny that the
suspension letter related to the parties’ separate agreement and did not refer to clause 37.
1652. I am inclined to agree because the payment claim stated:
“AECOM refers to CRN’s letter CCRP–ZE063A–LET–CP–000072 dated 9 April 2018 (Suspension
Letter), by which CRN directed AECOM to change the character, quality, sequence and timing
of its services, and increased the scope of AECOM’s Services.
The price that AECOM, is entitled to be paid consequential to the suspension letter is
$947,671.50”
1653. The claimant did not advance its claim on the basis of clause 37 or 25(3) for that matter and
made no reference to suspension under clause 37 or clause 25 at all.
1654. I am confined to submissions properly made in support of the payment claim [s26(2) of
BCIPA] and I cannot accept the claimant’s submissions in the application under clause 25 and 37
is in support for the payment claim which made no reference to either of those two clauses.
1655. It appeared to me that the claimant only advanced clause 25(3) in one sentence as a
compensable delay but provided no further submissions in any event.
1656. To my mind, the claimant is advancing a claim on 2 other bases, which is contrary to BCIPA,
so I reject the claims under these two clauses.

Date of the claim 26 notice
1657. The claimant asserted that it had notified the respondent on 9 April 2018 (being within 15
business days of when AECOM first became aware of the variation) that it was of the opinion it
had been directed by CRN to carry out a variation and provided a comprehensive estimate for
the Additional Services by the correspondence it had identified in paragraphs 2.1 to 2.19 of its
application.
1658. I cannot accept that, because apart from its 3 May 2018 notification regarding the Stock
Route Designs, the first time it provided proper notification and quantification was on 28 May
2018, which is what it submitted at paragraph 2.14 of the application.
1659. I find that there was a direction on 9 April 2018 via the suspension letter, and 28 May 2018
was the first time that the claimant had identified its costs in response to the suspension letter.
1660. I calculate that, by excluding Anzac Day, this was 34 business days after the suspension
letter.

Whether the claimant is time-barred from its claim
1661. Clause 26 (3) of the contract required notification within 15 business days of becoming aware
of the direction, and this 28 May 2018 notification was well outside that timeframe.
1662. Accordingly, as I found above and for the same reasons, the claimant is time-barred from its
claim.

Estoppel or waiver and penalty
1663. The claimant relied upon its same submissions regarding these 3 important issues as had
been submitted earlier, and I was unable earlier to find from the facts that either of these 3
important principles were made out.
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1664. The claimant has not pointed to any other facts that differ regarding the overcoming of the
time bars, so I have been unable to be satisfied that any of these 3 principles can assist the
claimant to overcome the strictness of clause 26(3) of the contract in relation to claim 6.
Claimant’s entitlement
1665. I have found that:
1.
the claimant did not provide notice within the 15 business days after the
respondent’s letter of 9 April 2018, in accordance with clause 26 of the contract;
2.
the claimant did not provide notice after the respondent’s letter of 9 April 2018:
(i) within the 5 business days (for the first notice), in accordance with clause 25
of the contract; and
3.
within 10 business days (for the second notice) with the details required by the
contract;
4.
the claims were therefore time-barred;
5.
the claimant was unable to sustain its submissions regarding waiver, estoppel or
a penalty to overcome the strict operation of the contract.
1666. A residual issue emerged from:
1.
The claimant submitting that the closeout documentation work performed was a

standalone activity, which was not contemplated by the contract, nor anticipated
in the program which increased the services and change the sequence and timing
of them 388.
2.

The respondent’s submissions that the claimant was carrying out activities in
accordance with the Suspension Agreement but claiming for this work under the
contract.
1667. The claimant did not provide further submissions in relation to this point, which was
surprising as it may have been “an arrangement” under BCIPA. However, as I said previously it is
not for an adjudicator to make out any party’s case, nor wander off on a frolic of their own.
1668. It appeared that the claimant carried out significant work post 9 April 2018, about which the
respondent was aware. Apart from the waiver, estoppel and penalty arguments, the claimant
relied upon its contractual entitlement, and it did not advance its claim 6 on any other basis.
1669. The claimant may have appreciated that this claim and all the other variation claims had to
be considered by an adjudicator with limited jurisdiction, and that to seek payment under
BCIPA, it needed to establish entitlement under the contract for it to succeed.
1670. The circumstances surrounding this project, which on the evidence, has been a “stop – start
affair” with significant controversy, were no doubt incredibly frustrating for both parties. It
appears as if neither party was satisfied with how events turned out.
1671. The claimant has incurred costs which it has been unable to recover under the limited
jurisdiction of adjudication. Whilst it may be of little consolation in this adjudication, it has the
rights to entertain this and any other of its claims in another jurisdiction.
1672. I therefore find that the claimant is not entitled to any amount for claim 6 and the
amount of $0.00 was transferred to the spreadsheet “LM1”

R. Claim 3 Delay due to Coordinator General taking of Land Notice $1,544,363.17
1673. This was the last claim that I analysed in the decision. The reason for this approach, was that
I thought it best to review the facts and the competing issues of all other claims before tackling
this unusual item.
1674. In Claims 1, 2, 4, 5 & 6 I found that the claimant had not followed clause 26 of the contract
regarding the notice provisions, and that this precluded the claimant from lodging a claim
because the effect of not giving notice enlivened the provisions of clause 26.3(d) which was the
claimant’s irrevocable waiver for any claim arising out of a variation. I call this the “time-bar
issue”.
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1675. The respondent raised the time bar issue in the response389.
1676. Nevertheless, the respondent conceded in the payment schedule that the claimant was
entitled to $657,939.39. It then sought to revalue this assessment downwards to $576,244.37.
1677. As I have mentioned previously, valuation in adjudication is required within the quantum in
issue between the payment claim and payment schedule, so I am not prepared to accept this
revised quantum.
1678. The respondent conceded the amount of $657,939.39 as payable for this item, but in the
response argued that the claimant had demonstrated no entitlement to payment for several
reasons.
1679. In my view, whether or not the claimant demonstrates entitlement, the respondent conceded
the payment schedule amount for this claim, so that is the minimum to which the claimant is
entitled.
1680. Nevertheless, I need to analyse whether the claimant is entitled to the claimed amount,
which is greater than the scheduled amount and this requires the analysis of all the adjudication
materials.
1681. Given the findings with the previous variation claims, I considered it the most sensible to
consider the time-bar issue at an early stage, because however meritorious the claimant’s claim
may be, if it had not followed the contractual provisions or could legitimately invoke the
principles of waiver or estoppel, then it has no entitlement to claim for a variation.
1682. I will review the adjudication documents being mindful about the time-bar issue but
recognising that the entitlement to a claim may also be characterised under clause 25 of the
contract.
Payment claim
1683. On the first page of the payment claim letter dated 29 May 2018, the claimant referred to its
substantiating letter “…CP–100105” dated 25 May 2018 which was attached to the claim. I have
extracted parts of the substantiating letter because they are important, and its contents are as
follows:
“…Delay notification due to Taking of Land Notice (No.1)
Further to our previous correspondence reference CRD-000-102-00-LTR-000031 dated the 24
October 2017 and in accordance with Clause 25 (Extensions of Time and Delay Costs) therein,
the Contractor gives notice of Site Access (Clause 15) and Access Confirmation Notices (Clause
4.2) restrictions beyond our control that are presently causing delay and disruption to the
completion of our Services under the Agreement. The Contractor received written notification…
Anticipated Effect on the Services
The delays described above will not only cause direct delay and disruption to the Site
Investigation program, but will also directly impact the completion of Detailed Design Scope of
Works. The Geotechnical information is a critical input informing the Detailed Design DCP 2
and is directly impacted by site Access Restrictions and therefore the finalisation of the DCP2.
It is not possible to fully quantify the Time at this stage, irrespective The Contractor envisages
at least a 6 – 8 week delay to the Detailed Design critical path.
The estimated cost impact for the Detailed Design Separable 3 (A&B) is - $ 210,000/week
The estimated cost impact for the Site Investigation Separable portion 1 and 2 is - $
170,000/week
We will mitigate the impact of any delay or disruption to the extent that we are reasonably able
to do so, by undertaking the following steps….
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When the necessary information is available we will submit a Variation (Clause 26) relating to
ZE063A and addressing the time and cost impacts (Compensable Delay) on the Contractor.”
1684. The substantiating letter had 11 attachments containing documents substantiating the claim
which included extracts from Oracle, site labour tasks and rates, travel and accommodation
costs, and a bundle of various invoices from subcontractors, equipment hirers and other
contractors.
1685. The claim for $1,544,363.17 which was broken up into 5 cost categories being:
1.
AECOM site supervisors
$589,027.11;
2.
Whitsunday Site Supervisors
$464,303.21;
3.
Drilling equipment
$273,440.57;
4.
Whitsunday Civil Equipment
$ 95,326.00;
5.
Other contractors
$122,266.28.
1686. The substantiating letter was in response to the respondent’s letter dated 17 May 2018 and
referred to earlier meetings and correspondence between the parties regarding Claims 1 and 3.

Payment schedule
1687. The respondent’s letter in the payment schedule conceded that the claimed delay was an
Excusable Delay under clause 25.2(a)(2) caused by the action of an authority in Australia beyond
the reasonable control of the claimant and was not caused by the claimant.
1688. The letter added that the claimant had not identified the contractual provision giving rise to
its entitlement to claim $1,544,363.17 and the claim 3 was not a Compensable Delay for which the
claimant was entitled to delay costs under clause 25.4(b) of the contract.
1689. The respondent submitted that delay costs only followed for a Compensable Delay and that
the contract clause 25.2(a)(2) had expressly and separately provided for claim 3 to fall outside the
definition of Compensable Delay.
1690. The letter added that the claimant had failed to completely substantiate its costs as required
by clause 46(a)(2) of the contract, preventing the respondent from being able to assess the claim.
1691. The letter went on to saying that the respondent had nevertheless assessed the claim on a
“without prejudice” basis. In doing so, it referred to its earlier letter dated 13 March 2018
providing a detailed list of information that the claimant was required to provide, as well as a
meeting held on 17 and 18 April 2016 to discuss the methodology the respondent was to use to
assess the claim.
1692. The letter went on to say that 5 weeks after the meeting, the claimant had provided this
additional information in its substantiating letter which the respondent said did not fully address
the errors and omissions in its claim.
1693. The respondent provided a table of deficiencies in the claimant’s information but went on to
outline its assessment methodology that it had employed (in which it based its assessment on
the Daily Reports provided by the claimant, and where they were ambiguous the respondent
assessed invoices and timesheets provided by the claimant) and commented on:
1.
the erroneous hourly rates provided by the claimant and it tabulated the 30
named resources claimed by the claimant and ;
2.
that the claimant’s daily reports showed that the drill rigs were making progress
and that 50% of the claimant’s claim covered the period when the contract was
progressing the work between 11 November 2017 and 22 December 2017;
3.
lack of compelling evidence to demonstrate a resource on site and on standby;
4.
claiming for man-hours when resources on site with delays not attributable to
the respondent;
5.
timesheet data, claimed man-hours and claim value did not match;
6.
the claimant increasing its man-hours claimed without any justification, together
with some other examples of errors;
7.
that the respondent was unable to identify from the claimant’s PDF how it
performed its calculations.
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1694. The respondent then attached a summary of its assessment using the same categories as that
provided by the claimant in its payment claim together with its assessment matrix. It also
provided an assessment sheet for each of the 30 resources following a standard format.
1695. This format:
1.
interrogated the source of information and whether there was substantiation
with the respondent’s notes;
2.
provided the respondent’s assessment with the respondent’s notes; and
3.
the price payable to the claimant with the respondent’s notes
1696. It was a very comprehensive analysis.
Application
1697. In the application,390 the claimant stated that Claim 3 related to changes in the timing and
sequence of services and additional services carried out consequential on the respondent’s
failure to provide access during the period 24 October to 22 December 2017.
1698. It then referred to Clause 26 of the contract and claimed entitlement on account of the
additional services it provided as a consequence of the changes in sequence and timing of
services.
1699. In the alternative it claimed payment under clause 25.3 of the contract, and that it was
entitled 37 days EOT.
1700. It then canvassed the supporting facts in some detail391 including:
1.
additional work because of the piecemeal way it had to carry out it its work
because of the shambolic nature of the respondent’s managed access agreements;
2.
describing the additional services are carried out;
3.
the reassignment of personnel on to different work fronts to mitigate its costs;
4.
substantiating correspondence between the parties;
5.
and referred to the claim 3 spreadsheet for details of its costs.
1701. It explained its contractual entitlement on the basis that the additional services constituted a
variation under the contract because of:
1.
the change in sequence or timing of services;
2.
alternatively because a change the character or quality of the services to be
carried out;
3.
alternatively because it increased the services the claimant was required to carry
out.
1702. It submitted that under clause 26.2 of the contract the respondent had directed the claimant
to undertake additional services in made reference to the facts it had earlier identified.
1703. It submitted that, as required by clause 26.3, it had notified the respondent on 25 October
2017 within 15 business days of becoming aware of the variation, and that it was of the opinion it
had been directed by the respondent to carry out a variation, and it provided:
1.
details of at least 6 to 8 week delay to the detailed design critical path;
2.
estimated cost for separable portion three was $210,000 per week; and
3.
estimated cost for separable portions 1 & 2 was $170,000 per week.
1704. It then went on to explain the value of its variation in some detail in a table.
1705. It then referred to delay costs to which it was entitled under clause 25.3 of the contract for a
Compensable Delay and explained how the circumstances fitted within that definition and that
its notice dated 25 October 2017 meant that it complied with its notice requirements under
clause 25.4(b) of the contract entitling it to delay damages.
1706. It then explained its entitlement to an extension of time.
1707. It then responded to the reasons for withholding payment in the payment schedule which it
attached in schedule 2, and that it appeared as if the respondent was not disputing the claimant’s
entitlement to claim a variation as a consequence of the additional services.
1708. I did not summarise the claimant’s response in schedule 2 because new reasons emerged in
the respondent’s response which relate to the time-bar, which is my current focus.
390
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Response
1709. The respondent’s response submissions392 were supported by Mr Jayaprakash, and stated that
the claim related to the compulsory acquisition of certain land by the Coordinator General for
The State of Queensland and the:
1.
conditions upon which the acquisitions were made; and
2.
the alleged impacts of that acquisition on the claimant’s performance relating to
SP2.
1710. It explained the background of the claim and then said that the claimant had not, prior to
the adjudication application, submitted a variation claim in relation to Claim 3, and had relied
on clause 25 of the contract for extensions of time and delay costs.
1711.
The respondent broadly agreed with the factual matrix regarding the acquisition of land but
said the parties disagreed on how the contract responded to that factual matrix. It submitted
that the claimant appeared to abandon its earlier claim under clause 25 of the contract and to recharacterise it as a variation claim because essentially the claimant recognised that its original
basis for claim 3 did not entitle it to time and costs claimed.
1712. The respondent stated that it had taken steps to assess the quantum of claim 3 without
prejudice to its position regarding the claimant’s lack of entitlement under the contract.
1713. It submitted that the adjudicated amount should not exceed the revised assessment of
$576,244.37, and that I should find no entitlement to an EOT.
1714. It criticised the opaque manner in which the claim 3 letter was framed and advised that it
had properly responded to the claimant in the payment schedule upon which it relied.
1715. Insofar as the application was concerned it submitted that the bald assertions made by the
claimant without any lay or expert evidence in support of the claim should not be accepted;
whereas it had provided lay and expert evidence in the response which should be accepted as
stating the true position.
1716. It emphasised its payment schedule submissions that the acquisition of land by the
Coordinator General fell directly within clause 25.2(a)(2) of the contract and was merely an
Excusable Delay such that there was no entitlement to delay costs.
1717. Insofar as the variation claims concerned, the respondent said that there had been no
variation at the respondent’s direction and the respondent’s correspondence merely
communicated the fact and consequence of the Coordinator General’s decision.
1718. It added that the claimant had not provided a variation quotation as required by clause
26.3(a) such that clause 26.3(d) prevented the claimant from now seeking to recover payment in
relation to the alleged variation.
1719. Insofar as the claimant’s claim for an EOT under clause 26.6 of the contract was concerned,
the respondent submitted that there was no variation and therefore there could be no EOT.
1720. Furthermore, it added that the SJA report commissioned by the respondent demonstrated
that there was no EOT to which the claimant was entitled because:
1.
the claimant’s own updated programs provided to the respondent showed there
was no delay to the detailed design milestone for the SP3 services;
2.
upon a review of the claimant’s program updates showed a one day delay to
separable portion for which had no relation to the alleged delay for the detailed
design
3.
the claimant’s own 19 January 2018 program retained the same 4 May 2018 end
date as had been reflected prior to the alleged delay.
1721. In addition, the respondent identified the incomplete substantiation from the claimant and
said that the daily reports provided by the claimant were reliable contemporaneous records of
the events that had occurred on site at the relevant times and that its request for substantiation
was not oppressive.
Reply
1722. The new reasons to which the reply responded were as follows:
1.
the claimant had mischaracterised its claim;
392
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2.
3.

1723.

the respondent had not directed a variation;
the claimant had failed to notify the respondent of its variation claim in
accordance with the contract;
4.
the claimant was not entitled to an extension of time under clause 26 of the
contract.
Taking each new reason under a separate heading the claimant responded as follows:

Mischaracterisation of claim
1724. The claimant submitted that the characterisation criticism ignored the primary basis for the
claimant’s claim 3 and that the alternative basis as a Compensable Delay/Excusable Delay was
not mutually exclusive of the primary claim.
1725. It argued that the adjudication application clearly stated claim 3:
1.
related to changes in timing and sequence of services; such that
2.
under clause 26 it was entitled to be paid its claim as a consequence of the
changes in sequence and timing of services
3.
alternatively it was entitled to payment under clause 25.3 of the contract and
4.
entitled to 37 days EOT
1726. It added that the claimant had failed to respond to the primary basis for the claimant’s claim.

No directed variation
1727. The claimant said the respondent’s argument was untenable because it had clearly directed
the claimant to undertake additional services.
1728. It explained that the additional services was a variation under the definition of the contract,
and that by reference to the facts identified in the application of that the respondent had
directed the claimant carry out additional services which was confirmed through
correspondence and meetings referred to in the application.

Failure to notify about the variation claim
1729. The claimant said this allegation was unsustainable because of the claimant’s 25 October 2017
letter.
1730. In the alternative it re-ventilated its waiver and/or estoppel and penalty arguments
previously identified in the Reply.

Not entitled to the EOT
1731. Insofar as the SJA report was concerned, the claimant referred to the Delay analysis report
prepared by FTI Consulting Solutions which demonstrated the failings in the SJA report that:
1.
the SJA report used unapproved program updates;
2.
the delay analysis methodology used was not appropriate;
3.
it did not consider the further detail provided by the claimant in support of the
EOT claim;
4.
only considered delay to the final completion date and not individual milestones;
5.
used an observational method utilising float values reported in the unapproved
program updates, and the calculation of this float was incorrect.
1732. The claimant submitted that the FTI consulting report supported an entitlement of 37 days
EOT and that the Comparative Program was useful, probative and relevant.

Decision on this claim
Variation
1733. In this claim the issues that emerge are:
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1.
was the notice given on 25 October 2017 a notice under clause 26 of the contract;
2.
if not, was the claim time-barred;
3.
did the claimant have a claim under clause 25 for delay costs?
Turning to the 25 October 2017 letter393, I extract it again:
Delay notification due to Taking of Land Notice (No.1)
“Further to our previous correspondence reference CRD-000-102-00-LTR-000031 dated the
24 October 2017 and in accordance with Clause 25 (Extensions of Time and Delay Costs)
therein, the Contractor gives notice of Site Access (Clause 15) and Access Confirmation
Notices (Clause 4.2) restrictions beyond our control that are presently causing delay and
disruption to the completion of our Services under the Agreement. The Contractor received
written notification from the Principal’s Mr Elio Curado, reference email FW. Geotech
Recovery Plan dated 21 October 2017 1:39 PM, notifying of the creation of the rail corridor
pursuant to Taking of Land Notice (No. 1) 2017 dated 6 October 2017 and that no Site
Investigative activities can occur on the new Rail Corridor Land (RCL) prior to the
completion of surveys satisfactory to the Coordinator General requirements.
“
Anticipated Effect on the Services
The delays described above will not only cause direct delay and disruption to the Site
Investigation program, but will also directly impact the completion of Detailed Design
Scope of Works. The Geotechnical information is a critical input informing the Detailed
Design DCP 2 and is directly impacted by site Access Restrictions and therefore the
finalisation of the DCP2. It is not possible to fully quantify the Time at this stage,
irrespective The Contractor envisages at least a 6 – 8 week delay to the Detailed Design
critical path.
The estimated cost impact for the Detailed Design Separable 3 (A&B) is - $ 210,000/week
The estimated cost impact for the Site Investigation Separable portion 1 and 2 is - $
170,000/week
We will mitigate the impact of any delay or disruption to the extent that we are reasonably
able to do so, by undertaking the following steps….

1735.

393

When the necessary information is available we will submit a Variation (Clause 26)
relating to ZE063A and addressing the time and cost impacts (Compensable Delay) on the
Contractor.”
I make the following observations:
1.
The claimant gave notice in accordance with clause 25 (Extension of Time and
Delay Costs) of circumstances beyond its control by reference to clause 15 and
clause 4.2 of the contract; which were
2.
presently causing continue to cause delay and disruption to the completion of
Services which were:
a. the site investigation program;
b. the detailed design;
c. envisaging an estimated delay of 6-8 weeks on detailed design
critical path were delay and disruption to the site investigation
program but also secondary delay and disruption to the plan
methodology for completion of services;
3.
the claimant outlined the mitigation steps it proposed to take.
4.
It added that when the necessary information was available, the claimant would
submit a Clause 26 variation addressing time and cost impact (compensable
delay)
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1736. It was not clear to me how this letter fell within clause 26 of the contract. Whilst stating it
would submit a variation when the necessary information was available, it did not appear from
the letter that the respondent’s notification was a direction, which in my view is a critical
ingredient to engage clause 26. The notification referred to the creation of a rail corridor arising
out of the Coordinator General’s activities.
1737. The letter did not point to:
1.
an increase of any part of the service;
2.
a change in character or quality of any part of the service;
3.
any change in sequence of timing of the service.
1738. I accept that it referred to delay and disruption, but I could not find that it emanated from a
direction out of the email FW. Geotech Recovery Plan dated 21 October 2017 1:39 PM.
1739. I therefore find that it was not a notice under clause 26.3 of the contract.
1740. If the claimant is relying upon the payment claim as notice under clause 26.3 of the contract,
it was well outside the 15 business day requirement for clause 26.3(a) of the contract.
1741. Any failure to give notice under 26.3 enlivens clause 26.3(d) precluding the claimant from
any increase in the Contract Price.
1742. It appeared to me that in the application, the claimant’s primary position was that it had
provided a clause 26.3 notice on 25 October 2017, and I find that this is not the case.
1743. Accordingly, in terms of a variation claim it was time-barred.
1744. The claimant’s earlier submissions about waiver/estoppel and the penalty doctrine were
referred to again without any further submissions in relation to this particular claim, and I have
already found against the claimant for the reasons identified above.
1745. Given that the claimant has provided no additional facts within which I could apply the
doctrines, I am unable to make any finding of waiver or estoppel.

Delay costs
1746. I now turn to the clause 25 claim, which I understood to be the primary basis for the claim on
25 October 2017, but which the claimant sought to make its alternative claim in the application
with Clause 26 as the primary basis.
1747. I find that the 25 October 2017 letter was a notification of delay because of the rail corridor
notification resulting from the Coordinator General’s activities by the Taking of Land Notice.
1748. It was stated to be under clause 25, and it is necessary to examine the letter and any
subsequent correspondence referred to be the claimant in the application chronology394 to
decide whether the claimant complied with the clause 25.5(a)(1) and clause 25.5(a)(2) provisions.
The respondent argues that the claimant did not do so.395
1749. Clause 25.5(a)(1) requires notice within 5 business day of becoming aware of the Excusable
Delay and in my view the claimant did so because it was advised on 21 October 2017 of the rail
corridor, and its notice was on 25 October 2017, giving the existence and cause of the excusable
delay. I call this the first notice.
1750. The claimant’s further notification about this issue (the second notice), according to the
Schedule 1 list, was on 18 December 2017. Clause 25.5(a)(2) requires the claimant within 10
business days to provide:
1.
full details of the Excusable Delay;
2.
the steps taken to minimise the delay; and
3.
in case of a Claimable Compensable Delay, a reasonable estimate of the Delay
costs incurred or estimated to be incurred, along with reasonable supporting
evidence of those Delay Costs or that estimate. (my underlining)
1751. The second notice was not within 10 business days of 21 October 2017.
1752. It may be that the first notice could satisfy Clause 25.5(a)(2), as it may the that just one
notice could suffice, providing it satisfies clause 25.5. However, it is the underlined requirement
where the first notice does not comply, as the first notice provided no supporting evidence.
394
395
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1753. Accordingly, I accept the respondent’s submission that the claimant had not complied with
both clause 25.5(a)(1) and clause 25.5(a)(2) provisions. This means, that even if it was a
Compensable Delay about which I need to make no finding, Clause 25.4(b)(2) required the
claimant to satisfy both clause 25.5(a)(1) and clause 25.5(a)(2) to be entitled to Delay Costs, and
the claimant failed to do so.
1754. Accordingly, I find that the claimant was not entitled to Delay Costs.
1755. Given this finding, it does not appear necessary to make a finding about any EOT because it
does not translate into dollar claim.
Conclusion
1756. Despite the claimant providing notification and providing a significant amount of
substantiating material, the claimant was unable to demonstrate entitlement to its claim.
1757. However, as I have already stated, the payment schedule amount is payable for the reasons
identified above and I transfer $657,939.39 to the LM1 spreadsheet.

S. Advance recovery deduction - $445,723.00
Payment claim
1758. The claimant identified this deduction amount on the basis that the total value of contract
work completed by the claimant was $21,737,111.96, and that the respondent had denied the
claimant the opportunity to earn the balance of the contract sum because of the respondent’s
changes in timing and sequence of work (the “respondent’s changes”).
1759. The claimant submitted that the respondent’s changes were the subject of claims 1 through
to 6, and that this denial of opportunity to earn the cash flow from January 2018 anticipated
under the contract, meant that the respondent was only entitled to recover the advance
payments of $445,723.
Payment schedule
1760. The payment schedule identified that the respondent was entitled to deduct the amount of
$1,819,155 for the April and May 2018 advance payments pursuant to the contract.

Application
1761. In the application, the claimant submitted that the advance payment was to secure the
respondent’s obligations to progressively pay the balance of the total contract price under the
contract.396 It then pointed to the lack of available financial statistics for the respondent and
asserted that, as at 3 March 2017, it had net current assets of no more than $1000.397
1762. I need to interpose at this stage to say that the financial situation of the respondent is
irrelevant to the adjudication, as the ability of the respondent to pay is not within the
adjudicator’s jurisdiction to consider.
1763. Furthermore, whether or not, the intention of the advance payment was to secure the
respondent’s obligations to pay the balance of the contract sum to my mind has no bearing on
the adjudication. I make no finding about this issue.
1764. My reading of clause 28 of the contract, was completely silent about the reason for the
advance payment. It deals specifically with the advance payment and the mechanism for
repayment of that advance payment to the respondent (“the repayment mechanism”).
1765. It is that repayment mechanism that is of relevance to deciding this aspect of the dispute in
accordance with the contract.
1766. Returning to the application submissions the claimant referred to table S3 .3 of schedule 3
and extracted 2 rows from that table - the cumulative cash inflow and the recovery rows with the
correct date columns.
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1767. The claimant submitted that the instalment amounts to which the respondent was entitled
was linked to the separable portions 1 to 4 services totalling $21,295,557.37398. The basis upon
which it made this submission was that Total Contract Price only related to the aggregate of
contract prices for Separable Portions 1 to 4399and that the set off amount was $2,107,652 (being
$1,661,929 plus $445,723).
1768. The claimant then argued the respondent’s claim to entitlement based on the occurrence of a
calendar date or month was untenable because table S3 .3 was described as indicative cash flow,
and the sole purpose for the advance payment was to provide the claimant with security for the
respondent’s performance of its payment obligations400.
1769. In summary the claimant said that it was entitled to hold a security in the amount of
$3,532,348 for instalment amounts totalling $6,904,442.63401.
1770. Before considering the response, it is appropriate to make some findings on the merits of the
claimant’s submissions because the claimant has not established that the advance payment was
security for the respondent’s obligations to pay the total contract sum. As I have said that cannot
be gleaned from the words in clause 28.
1771. Furthermore, I am somewhat confused about the advance recovery amount the claimant says
the respondent is currently entitled to recover. It appears to be making a concession that the
respondent is entitled to set off $2,107,652 (for December 17 and January 18 recovery amounts),
whereas previously it had identified $445,723 in the payment claim.
1772. What is not apparent from the claimant’s submissions is how much had already been repaid
to the respondent and this may be the cause of my confusion. In LM1 I have entered $2,107,652
in the “Adjudication Application or Response Column”.
1773. This amount is greater than the figure of $1,819,155 submitted by the respondent. I am also
unable to understand the summary amounts identified by the claimant.
1774. I now turn to the response.

Response
1775. The respondent supported its claim to recover $1,819,155 advance payments by reference to
the same table S3 .3 for the months of April and May 2018.
1776. It disagreed with the claimant’s submission that the advance payment was contingent upon
the claimant earning a particular sum under the contract and submitted that clause 28.3
demonstrated the respondent’s entitlement to recover the advance payment as being
independent of any other obligation.402
1777. The respondent referred to the statutory declaration of Mr Rupen Shah, and importantly for
this decision he gave evidence of the previous amounts of the advance payment that the
respondent had already recovered being:
1.
December 2017 – $445,723;
2.
January 2017 – $1,661,929;
3.
February 2017 – $832,687403.
1778. Mr Shah gave evidence that the claimant had not previously raised any concerns about the
recovery of these advance payments.404
1779. The respondent repeated its submission it was entitled to recover the advance payments for
April 2018 (when no payment claim was made) and May 2018.
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Decision
1780. I have found that there is no basis to find that the respondent paid the advance payment to
secure its obligations to pay the contract sum.
1781. From Mr Shah’s evidence I find that respondent has already recovered $2,940,339.00 advance
payments. This is corroborated from the payment certificate which has Advance Payment
Recovery of 52% of -$2,940,339.00.
1782. I am unable to make any finding on the claimant’s payment claim submissions that it was
based on the respondent’s denial of the claimant’s entitlement to earn the balance of the
contract sum. If this was indeed the case, to my mind that would be a claim for damages, which I
am unable to consider.
1783. Nevertheless, in my view, the clause 28.3 mechanism, which is independent of any other
provision of the contract requires recovery of the advance payment, and I see no reason to
displace the timing and amounts envisaged by Table S3.3, particularly when the claimant had
accepted these deductions previously since December 2017, when advance recovery was to
commence.
1784. Accordingly, I am satisfied with the respondent’s entitlement to setoff 1,819,155 for this
payment clam and that amount is transferred to LM1.

XIV.

Respondent’s Backcharges/Withholding monies $10,563.88

1785. In the payment schedule, the respondent claimed $10,563.88 as backcharges for
Accommodation and diesel fuel.
1786. However, in the response it submitted that it was not pressing for these amounts to be part
of the adjudicated amount405.
1787. Accordingly, I valued these backcharges as $0.00 and transferred that amount to the
spreadsheet “LM1”.

XV.

Liquidated damages (“LD’s”) -$1,410,000.00

1788. The payment schedule made no mention of an LD’s claim, which only emerged in the
response406.
1789. The issue is whether it is a new reason, which a respondent may raise in a response.
1790. The response provided a significant number of submissions regarding this important
reduction amount. These included:
1.
the respondent’s entitlement to liquidated damages;
2.
the claimant’s failure to achieve the DCP2 milestone by the milestone date;
3.
the respondent’s valid demand for payment of liquidated damages;
4.
the claimant’s failure to establish any entitlement to extension of time.
1791. I accept that the contract allows the respondent to deduct liquidated damages from any of
the claimant’s claims under the contract.407
1792. At paragraph 26.2.16 of the response, the respondent referred to the second GHD report,
which confirmed that the claimant had not achieved the DCP2 milestone.
1793. At paragraph 26.1.2 of the response, the respondent said that it had demanded payment of
liquidated damages on 29 May 2018, the claimant had not addressed that claim in its
adjudication application.
1794. The respondent added that it had written to the claimant on 29 May 2018 demanding
payment of LD’s because:
1.
the claimant had not reached the DCP 2 milestone by 22 January 2018; and
2.
demanded payment of $1,410,000 in LD’s408.
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1795. The respondent added that the claimant had replied to the LD’s demand on 1 June 2018409,
and on 12 June 2018 the respondent wrote back to the claimant confirming its entitlement to
LD’s,410 and that the LD’s had not been paid as at the date of the adjudication response.411
1796. However, the key issue is whether the respondent is entitled to raise its claim for liquidated
damages under the guise of new reasons, and thereby claim a further deduction from the
claimant’s claim. Ordinarily in adjudication, a respondent is confined to the reasons identified in
the payment schedule, but of course in complex claims, further new reasons may be introduced
by the respondent in its response.
1797. The LD’s claim raises additional deductions which were not part of the payment schedule.
1798. I note that the respondent mentioned that the claimant had not responded in its application
to the 29 May 2018 letter in which the respondent had claimed LD’s.
1799. However, the LD’s were not identified in the payment schedule (dated 12 June 2018). In my
view, it was not incumbent upon the claimant to deal with the LD’s claim in its application, if it
was not a reason for non-payment raised in the payment schedule.
1800. The respondent has provided me with no authority to support the introduction of an LD’s
claim as a “new reason.” In the reply, the claimant argues that a new cross claim is not a new
reason.412
1801. Of course, if the claim for LD’s is not a new reason, then I may not have regard to the Reply
submissions on this point.
1802. It is an important issue, so I considered the matter from first principles, because:
1.
the respondent has not provided me with any authority in support of its
submissions; and
2.
if they are not a new reason, I am not permitted to have regard to the Reply
submissions.
1803. In my view, the payment claim, and the payment schedule are the key documents in an
adjudication. In particular, the emergence of the payment schedule enables the claimant to make
a reasoned decision whether or not to progress to adjudication.
1804. In my view, fresh reasons for non-payment should not be allowed to disturb the quantum of
the dispute between the parties which, in my view is governed by the payment claim and the
payment schedule. The reason for this distinction, in deciding to seek adjudication on a matter,
is that the claimant is aware of the quantum in issue before doing so.
1805. I consider that it would be contrary to the objects of BCIPA to allow a respondent to raise
fresh deductions in the response adversely affecting the existing quantum in issue.
1806. I appreciate that a claimant has the right of reply to new reasons, but in my view the
“quantum component” of the dispute is set in stone by the payment claim and payment
schedule. What it provides is a measure of the maximum amount in dispute that needs to be
adjudicated.
1807. I appreciate that a claimant may reduce its claim in an application, and a respondent may
increase an amount it concedes is to be paid to a claimant in its response, but that is all within
the confines of the quantum of the dispute and does not exceed the confines of that quantum.
1808. Without any authority from the respondent to suggest otherwise; as a matter of principle, I
cannot consider a claim for liquidated damages in the response, as a new reason supporting the
reasons for non-payment under the contract, because it has increased the amount to be
deducted from the payment claim.
1809. In other words, it has increased the quantum of the dispute between that already identified
in the payment claim and payment schedule.
1810. Accordingly, I valued these liquidated damages as $0.00 and transferred that amount
to the spreadsheet “LM1”.
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Retention moneys – $-553,002

1811.
In the payment claim, there was no deduction for retention in the calculations.
1812. However, on page 5 of the application in the table in paragraph 1.13, the claimant identified
the “amount claimed” for retention as $0.00, but then identified the amount scheduled as $553,002.00 and stated that the amount in dispute was -$553,002.00.
1813. In the application under the column headed "Part of this adjudication application” where the
claimant made cross-references to particular parts of the application, the entry in that column
was “N/A.”
1814. The payment schedule made no express reference to retention money. However, in the
attached payment certificate, at the bottom of the first page was a line item “retained:” of
$553,002.
1815. I have already found the payment certificate is part of the payment schedule, so the
respondent’s further submissions in the response about this important item, is not in my view a
new reason.
1816. In paragraph 25 of the response, the respondent provided a comprehensive explanation of its
entitlement to withhold retention money.
1817. At paragraph 25.1.15 of the response, the respondent submitted that I should not consider the
claimant’s purported entitlement with respect to retention security. I presume that the
respondent means the purported claim by the claimant that no retention should be withheld.
1818. I am inclined to agree with the respondent about the lack of clarity associated with the
claimant’s position regarding retention, because, although it made no claim for retention, it
identified that this amount was in dispute. However, it provided no submissions to justify such
an assertion, and the claimant needed to do so, if it wanted this issue adjudicated in its favour.
1819. I accept the respondent’s submissions that it is entitled to withhold retention, as this is
specifically provided for in clause 7.1 of the contract, and Schedule 3, table S3.2.1 item N2. The
amount identified is $553,002.00, and this was in the payment certificate which was attached to
the payment schedule.
1820. I accept the respondent’s submissions that there is no basis for me to determine that the
claimant is entitled to return of the retention security.413 The claimant has provided no
submissions about this point, and it expressly declined to do so in its table on page 5 of the
application.
1821. Accordingly, I find that the respondent remains entitled under the contract to
withhold retention in the amount of $553,002.00, and that amount has been transferred
to the spreadsheet “LM1”.

XVII.

The amount of the progress payment

1822. I have transferred each claim item to the spreadsheet annexed as “LM1” and I totalled the
respective amount payable to the claimant including GST of $11,935,429.69.
1823. Accordingly, I find the adjudicated amount is $11,935,429.69 including GST.

XVIII.

Due date for payment

1824. The payment claim did not identify the due date for payment.
1825. In the application form the claimant identified the date as 12 June 2018.414
1826. In the application the claimant submitted that clauses 32.2 to 32.4 of the contract sought to
limit the claimant’s entitlement to payment of progress payments the amount is agreed by the
respondent through the “payment notice” mechanism415.
1827. It submitted that these clauses were void under s99 of BCIPA416 with the result that the
contract did not contain a provision establishing the due date for payment. Accordingly, the
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claimant submitted that the due date for payment was 10 business days after the payment claim
was issued resulting in a calculation of it being 12 June 2018.
1828. The claimant provided no case authorities in support of its submissions.
1829. The respondent submitted that the due date for payment was 19 July 2018.417
1830. The respondent outlined a series of reasons why the claimant’s submissions regarding those
provisions of the contract being void should not be accepted, and these were as follows:
1.
firstly – the provision in the contract was only void if it contravened s15 of
BCIPA, and within s15 was reference to S 16 of BCIPA. Both provisions were listed
in the response418;
2.
secondly – the parties could agree to have the due date for payment a certain
period after delivery of a tax invoice. In this respect, the respondent submitted
that there was no provision in BCIPA requiring payment within a certain number
of days;419
3.
clause 32.2 of the contract dealt with the respondent’s assessment of a payment
claim420, and clause 32.3 dealt with the issuing of a tax invoice421, and clause 32.4
dealt with the timing of payment of payment claims;422
4.
these contractual provisions did not affect the claimant’s entitlement to make a
payment claim, such that they did not offend s99 of BCIPA.423
1831. Equally, the respondent provided no case authorities in support of its submissions.
1832. It is therefore necessary for me to consider the contending arguments as a matter of
principle.
1833. The nub of the claimant’s argument is that the clause provisions limit the claimant’s
entitlement to payment of the amount agreed by the respondent through the “payment notice”
mechanism.
1834. I appreciate that the contractual mechanism only contemplates payment of the payment
notice amount. If the parties do not agree on the amount to be paid to the claimant, then either
party could enliven the dispute resolution procedures in clause 44 of the contract.
1835. I cannot see any situation where the respondent would invoke the dispute resolution
procedure, because it is the one that values the claim in the payment notice.
1836. Accordingly, the claimant is the only party likely to invoke clause 44 in the event of a dispute
about payment.
1837. I now turn to the particular provision in the legislation.
1838. s99 of BCIPA provides as follows:
“99 No contracting out
(1) The provisions of this Act have effect despite any provision to the contrary in any contract,
agreement or arrangement.
(2) A provision of any contract, agreement or arrangement (whether in writing or not) is void
to the extent to which it—
(a) is contrary to this Act; or
(b) purports to annul, exclude, modify, restrict or otherwise change the effect of a
provision of this Act, or would otherwise have the effect of excluding, modifying,
restricting or otherwise changing the effect of a provision of this Act; or
(c) may reasonably be construed as an attempt to deter a person from taking action
under this Act.”
1839. I cannot find that the payment notice mechanism is contrary to BCIPA, as it simply an agreed
process to provide for payment of the claimant’s claim, albeit only to the amount agreed by the
respondent. In my view it is open for the respondent to have such a mechanism under the
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Paragraph 4.7.10 of the response
Paragraphs 4.7.2 and 4.7.3 of the response
419
Paragraph 4.7.4 of the response
420
Paragraphs 4.7.5 and 4.7.6 of the response
421
Paragraph 4.7.7 of the response
422
Paragraphs 4.7.8 to 4.7.9 of the response
423
Paragraph 4.7.9 of the response
418
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contract, with which the claimant has agreed; given that there is likely to be a difference of
opinion about the valuation of a claim.
1840. For example, in construction contracts where there is a superintendent, the superintendent
values the claim under the contract, and payment is required to flow on from the
superintendent’ s certification of the payment claim.
1841. In those circumstances, if one of the parties disagrees with the valuation of the
superintendent then that party can invoke the dispute resolution clause under the contract.
1842. I find these contractual provisions, clause 32.2 to 32.4, are similar to contracts where there is
a superintendent, and I am not aware that these contracts fall foul of s99 of BCIPA.
1843. I need then to analyse whether clauses 32.2 to 32.4 purports to annul, exclude, modify,

restrict or otherwise change the effect of a provision of this Act, or would otherwise have the
effect of excluding, modifying, restricting or otherwise changing the effect of a provision of this
Act.
1844. I do not agree with the respondent that the focus of s99 is to whether it only adversely affects
s15. There are cases which also deal in circumstances where there is an attempt to make a
reference date illusory, or where various preconditions regarding, for example, the need to
provide statutory declarations in support of a payment claim, are held not to be enforceable.
1845. However, it was for the claimant to provide submissions to explain to me why the payment
notice mechanism purports to annul, exclude, modify, restrict or otherwise change the effect of a
provision of this Act contractual provisions are void. As I have mentioned, in analogous contracts
where there is a superintendent certification mechanism, I am not aware of these contracts being
considered void.
1846. Accordingly, I am not satisfied that the payment notice mechanism contemplated by clauses
32.2 to 32.4 are void under s99 of BCIPA.
1847. I note that the claimant’s alternative submission in the application was the due date for
payment was 19 July 2018, based on the proviso that the claimant would have invoiced the
adjudicated amount on 19 June 2018.424
1848. To my mind, this demonstrates the claimant’s agreement with the due date for payment of 19
July 2018.
1849. I therefore find that the due date for payment of this payment claim was 19 July 2018.

XIX.

Rate of interest

1850. The claimant submitted that the contract was silent in relation to interest, such that s15(2)(a)
of BCIPA should apply by reference to s59(3) of the Civil Proceedings Act 2011 (“CPA”) which
resulted in an interest amount of 7.6%425.
1851. The claimant calculated this amount by reference to the Court interest rate calculator.
1852. The respondent submitted that the interest rate should be 7.5%, by reference to precisely the
same legislative provisions of BCIPA and the Civil Proceedings Act 2011.
1853. Whilst there was no reason for me to refer to the reply submissions on this point because the
respondent has not provided new reasons, I note at paragraph 1.1 in part O of the reply, that the
claimant agrees with the applicable interest rate of 7.5%.
1854. Accordingly, there is no dispute about the applicable interest rate.
1855. I find the rate of interest is 7.5 % interest payable on the adjudication amount.

XX.

Adjudicator’s fees

1856. The default provision contained in s35(3) of BCIPA makes the parties liable for the
adjudicator’s fees is in equal proportions, unless I decide otherwise.
1857. The claimant has had partial success with its payment claim. It was unable to convince me of
its entitlement to the Variation Claims because of its failure to adhere to the condition precedent
notice requirements under the contract.

424
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Paragraph 2.5 of the application
Paragraph 1.2 of Part P in the application
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1858. Quite some time was spent dealing with the respondent’s overall contractual entitlement
objection which I rejected. In addition, the respondent was unsuccessful in most of its objections
to the claims under the contract, and I spent a lot of time valuing the SP3B detail design claim, in
which the claimant succeeded in recovering 94% of what it had claimed. A lot of time was also
spent on the other SP claims where the claimant was largely successful.
1859. The respondent was successful in defeating the Variation Claims because of the failure by the
claimant to give the requisite notice.
1860. Both parties provided a lot of material in support of their respective positions, and the new
reasons provided by the respondent, widened the dispute.
1861. Having regard to section 35A of BCIPA, I consider that neither party participated in the
adjudication without any reasonable prospects of success or with an improper purpose, and in
my view neither acted unreasonably leading up to the adjudication or in the conduct of it.
1862. On balance, in my view, there is no need to exercise my discretion to alter the default
position that each party share 50% in my fees and that is my finding.

Chris Lenz

Adjudicator
Date: 7 December 2018

XXI.

ATTACHMENT LM1

This spreadsheet follows on the next page

XXII.

ATTACHMENT LM2

This spreadsheet follows on the page after LM1 and is the input for SP3B into LM1

XXIII.

ATTACHMENT LM3

These spreadsheets follow on after LM2 and are inputs into LM2
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LM 1
ADJUDICATION SPREADSHEET

Item

SP1
SP2
SP3A
SP3B
SP4
SP5

Description
February claim
March claim
Agreed contract price

SP2
SP2

Survey
Geotechnical
Detail design - indirects
Detail design - directs
Aurizon interface
Vertical alignment optimisation
Site instructions
EARLY VARIATIONS
Variation 1 - Whitsunday dilapidation survey
Variation 1 - Isaac dilapidation survey
Variation 1 - ESQ Survey early works
SITE INSTRUCTIONS
SI -0004 Survey fencing
SI - 0007 Clearing and grubbing works
SI - 0008 Dilapidation Survey
Backcharges: Accom & Fuel
OTHER VARIATIONS
Claim 1 - Waterway Permit & access restrictions
Claim 2 - Restricted access - rain

SP2
SP2
SP3B
SP1-SP3

Claim 3 _ Delay Coordinator General
Claim 4 - Principal Contractor responsibilities
Claim 5 - Detailed design sequencing
Claim 6 AECOM suspension costs

SP1
SP1
SP1
SP1
SP1
SP3B

Payment claim

ADVANCE RECOVERY
$
Less Liquidated damages
Less Retention
Less previous payments
AMOUNT PAYABLE
Plus 10%GST

AECOM Australia P/L V Carmichael Rail P/L

$441,554.60
$5,482,523.04
$6,514,177.50
$9,043,789.29
$255,067.54
$4,794,000.00

Payment
Payment
schedule
certificate
$836,801.00
$1,905,996.00

-$140,193.59
-$582,648.69
-$906,491.86
$100,646.30

Adjudicated
amount
$0.00
$0.00

$428,567.7 or
$411,749.66 $427,463.81
$4,533,829.33
$5,397,338.48
$7,748,659.20
$255,067.54

$427,463.81
$5,443,835.91
$6,513,827.29
$8,487,287.32
$255,067.54
$4,794,000.00

$0.00

$53,970
$61,470
$178,279
$38,200
$28,700
$129,620

Adjudication
application or
response

$53,970.00
$61,470.00
$178,279.00

$53,970.00
$61,470.00
$178,279.00

$15,960.00
$38,200.00
$128,778.23
-$10,563.88

$688,428.63
$335,578.92

$99,382.64
$0.00

$1,544,363.17
$1,538,224.02
$1,015,821.50
$947,671.50

$657,939.39
$0.00
$0.00
$0.00

(445,723.00)

-$1,819,155.00

$32,645,715.71
13,932,913.50
$18,712,802.21
$20,584,082.43

$324,650.54

Page 1 of 1

$0.00

$15,960.00
$38,200.00
$128,778.23
$0.00
$99,382.64
$0.00

$1530864.16 &
$576244.37

$2,107,652.00
-$1,410,000.00
-$553,002.00

$657,939.39
$0.00
$0.00
$0.00
-$1,819,155.00
$0.00
-$553,002.00
$24,783,304.13
13,932,913.50
$10,850,390.63
$11,935,429.69
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