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A. DECISION
I have decided under the Building and Construction Industry Payments Act 2004 ("BCIPA”), and in
respect of the claimant's payment claim, that:
•

the amount of a progress payment be made by the respondent to the claimant is the
adjudicated amount,
• the date upon which the payment claim is due,
• the rate of interest at the rate of interest, and
• the parties are liable to pay the adjudication fees in the proportions,
as shown on the first page of this decision.

B. REASONS
I.

Background
1.

Fluor Australia Pty Ltd (referred to in this adjudication as the “claimant”) was engaged by
Santos Limited (referred to in this adjudication as the “respondent”), to carry out
engineering, procurement and construction (“EPC”) relating to coal seam gas (“CSG”)
extraction, transportation and liquification into LNG at Gladstone (the “work”).
2. The parties entered into a contract entitled “Upstream EPC contract” on 13 January 2011,
which was then amended by a deed on 26 August 2011 (the “EPC contract”). The effect of
the amendment was to change the contract from a lump sum to a “cost – reimbursable plus
fee” contract.
3. The claimant had a target budget estimate of $3,575,853,770 in paragraph 10.0 of schedule 3
on page 21 of the EPC contract. At paragraph 20 of the respondent’s submissions, the
respondent asserted that the claimant had claimed, and the respondent had paid
approximately $5.430 billion.
4. In about July 2014, the claimant transferred the care, custody and control of the work to the
respondent.
5. Subsequently, disputes arose regarding the amounts claimed by the claimant, which have
resulted in 10 adjudication applications taking place between the parties. The last
adjudication was determined by Mr Thomas Uher on 31 October 2016 regarding the July
2016 payment claim.
6. In challenging the payment claims made by the claimant, the respondent relied upon its
contractual rights under clause 41.2 to audit and access the claimant’s documents, and it
made a series of written requests for these documents from the claimant.
7. The genesis of this adjudication arises out of the 12th request for information which was
issued by the respondent on 18 December 2015 (RFI 12).
8. RFI 12 required that the claimant provide the respondent with: “… a complete set of project
accounts, directly extracted from Contractor’s accounting system(s) without manipulation,
recording all costs incurred by the Contractor in performing the work (including those costs
which were Excluded Costs)…”
9. There was a dispute between the parties regarding the response to RFI 12 which resulted in
the respondent commencing Supreme Court Proceedings seeking an order for compliance
with the RFI 12 request.
10. A consent order was made on 8 February 2017 by Douglas J, (attached at annexure DFM –
14) in which the claimant was to provide access to its “’SAP system’ (limited to information
identified by work code G2NG)”.
11. The claimant then carried out work in compliance with the consent order, and the 7
September 2017 payment claim relates to its costs in complying with the consent order.
12. The payment claim involved a claim for indirect project costs under the heading of
Engineering/Home Office Services as follows:
(i)
Labour
US$113,011.64
(ii)
Expenses
AU$ 184,359.78
US$13,341.98
(iii)
Mob/demob/assignment costs
US$26948.14
TOTAL
AU$184,359.78
US$153,301.76
Chris Lenz
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13. The payment schedule dated 21 September 2017 identified two jurisdictional issues that the
claimant had no entitlement because the amounts claimed were:
(i)
not claims for “construction work” under BCIPA;
(ii)
nor for “related goods and services” under BCIPA.
14. In the payment schedule, the respondent calculated the following schedule amounts:
(i)
AU$42.71;
(ii)
US$21,429; and
(iii)
provided detailed reasons for the schedule amount being less than the claimed
amount which essentially argued that the claimant was to perform its work in
accordance with good industry practice and only be reimbursed for the actual costs
“properly incurred” in the performance of the work.
15. The claimant lodged an adjudication application with the QBCC on 6 October 2017 (the
“application”) for the payment claim amount, and served the application on the
respondent with evidence demonstrating that it was delivered on 6 October 2017.
16. On 20 October 2017, the respondent provided me with a copy of the adjudication response
(the “response”).

II.

Material provided in the adjudication
17. I received 4 lever arch folders in the adjudication application, which included the payment
claim and payment schedule. These comprised:
(i)
The adjudication application;
(ii)
Statutory declarations of the following (including annexures):
1. Donald Floyd McDonald dated 5 October 2017;
2. John Cooper dated 6 October 2017;
3. Bradley Beer dated 5 October 2017;
(iii)
Two lever arch folders of authorities;
(iv)
A USB containing the files electronically.
18. I received 1 lever arch folder in the adjudication response. This comprised:
(i)
The adjudication response;
(ii)
My acceptance letter dated 12 October 2017;
(iii)
The amended statement of claim in the Supreme Court BS 12939/16
(iv)
Statutory declarations of the following (including annexures):
1. Darren Michael dated 20 October 2017;
2. Kylie Breadsell dated 19 October 2017;
(v)
A USB containing the files electronically.

III.

Jurisdictional issues
19. The application submissions dealt extensively with the jurisdictional objections identified
in the payment schedule.
20. However, in the adjudication response at paragraph 46, the respondent stated that it did
not press any jurisdictional complaint in the response and was, “content to proceed on the
basis that the amounts in the payment claim can be the subject of an adjudication
pursuant to BCIPA”.
21. Accordingly, there was no need for me to further consider the payment schedule
jurisdictional arguments. Nevertheless, I am required to consider whether I have
jurisdiction to deal with this dispute, even if the respondent does not object to jurisdiction.
22. This requires me to consider certain elements of BCIPA. The point of departure is section
12, which founds the claimant’s entitlement to claim.
23. If any of these elements are not established, then I have no jurisdiction to consider the
claim.

IV.

Right to a progress payment
24. s12 of BCIPA provides that:
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(i)
(ii)
(iii)
(iv)

from each reference date;
under a construction contract;
a claimant is entitled to a progress payment;
if they have undertaken to:
1. carry out construction work;
2. or supply related goods and services under the contract.
25. Considering each element in turn.

Reference date
26. A reference date is defined under schedule 2 of BCIPA as follows:
“(a) a date stated in, or worked out under, the contract as the date on which a claim for
progress payment may be made for construction work carried out or undertaken to be carried
out, or related goods and services supplied or undertaken to be supplied under the contract;
27. Clause 29.14 of the Contract deals with the Security of Payment Act i.e. BCIPA.
28. Clause 29.14(a) provides that the reference date is:
“the date determined under clause 29.1(a) as the date on which the Contractor must make a
Payment Claim (or the date determined under clause 39.2 as the date on which the
Contractor must make a Final Payment Claim) is, for the purposes of the Security of
Payment Act, the ‘reference date’;”
29. Clause 29.1 (a) earlier provided that:
“Subject to clause 29.9, the Contractor must submit a Payment Claim to the Company in
accordance with this clause 29.1 on the fifth (5th) Business Day of each Month commencing
in the Month following the Month in which the Commencement Date occurs.”
30. At paragraph 10.6 of the application submissions, the claimant submitted that the reference
date was the 5th day of each month, and therefore that a 7 September 2017 payment claim
complied with clause 29.1(a), and this is not controverted by the respondent.
31. For clarity, I find that the reference date for September was 5 September 2017, and that 7
September 2017 is from that date, as it is later, which complies with s12 of BCIPA.
Construction contract and carrying out construction work or supplying related goods
and services
32. The EPC contract is the contract governing the parties dispute, as it was provided by the
claimant as annexure DFM1 to the statutory declaration of Mr McDonald who attested at
paragraph 8 to it being the contract. The respondent did not take issue with its validity, or
its applicability in governing this dispute.
33. In fact, the respondent relied upon it under clause 41 to seek access to the documents
under RFI 12 which is attached as annexure DFM – 05 to the statutory declaration of Mr
McDonald.
34. Nevertheless, I must find that this contract is a construction contract under BCIPA for the
carrying out of construction work. The claimant made submissions regarding the EPC
contract being a construction contract under BCIPA, from paragraphs 9.3 through to 9.8 of
the application submissions, and these are not being controverted by the respondent.
35. Schedule 2 of BCIPA defines a construction contract in the following terms:
“means a contract, agreement or other arrangement under which one party undertakes
to carry out construction work for, or supply related goods and services to, another
party.”
36. I find that the EPC contract contained an undertaking by the claimant to carry out work or
supply goods and services to the respondent. The question is whether the work was
construction work or related goods and services under BCIPA.
37. Having regard to the extent of the scope of services in schedule 2.2 in the EPC contract of
engineering, procurement and construction services comprising a whole host of activities,
and having regard to paragraphs 10.23 to 10.28 of the application, I find therefore within
section 10(1)(b) of constructing works forming part of land including pipelines, industrial
Chris Lenz
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plant and installations, and s10(e)as any operation that forms an integral part of these
activities.
Furthermore, I find the EPC contract incorporates services under s11(b)(iii) of BCIPA in the
provision of engineering services relating to construction work.
Accordingly, I agree with the claimant that the EPC contract comprised a contract for the
carrying out of construction work, and providing related services for construction work
which means that it falls within the definition of construction contract under BCIPA.
In addition, in RFI 12, as stated in the application submission 2.12, the respondent conceded
that the costs in complying with the request would be costs incurred in the claimant
performing it’s works under the EPC contract.
I am therefore satisfied that the claimant has the entitlement to a progress payment as
provided by s12 of BCIPA.

Payment Claim
42. I note that there is no objection from the respondent that the payment claim did not
satisfy the requirements of s17 of BCIPA.
43. A copy of the payment claim was attached in the annexure DFM – 15 to the statutory
declaration of Mr McDonald.
44. In my view, I must nevertheless be satisfied that the claim falls within BCIPA for it to be
adjudicated.
45. I note that the payment claim had the following characteristics:
(i)
it identified the construction work or related goods and services to which the
progress payment related, as indirect project costs;
(ii)
it stated the amount of the progress payment in totals of AU$184,359.78 and
US$153,301.76; and
(iii)
stated that it was made under BCIPA.
46. I find from paragraph 37 of the Mr McDonald statutory declaration, that the payment claim
was served on the respondent under cover of a transmittal letter dated 7 September 2017,
who, according to the EPC contract, is liable to make payment.
47. This is also supported by Mr Bradley William Beer in paragraphs 7 through to 10 of his
declaration dated 5 October 2017.
48. Accordingly, I am satisfied that it complied with the requirements of s17 of BCIPA.

VI.

Payment Schedule
49. On 21 September 2017, the respondent provided the claimant with a payment schedule,
which I find attached at annexure DFM-16.
50. It referred to the payment claim, and valued the claim at $ AU$42.71 and US$21,429, and
provided reasons for a lower valuation. I find that it was served within 10 business days of
receipt of the payment claim.
51. I am therefore satisfied therefore that the payment schedule complied with section 18(2) of
BCIPA which means it can be adjudicated.
52. The payment schedule identified two jurisdictional issues as reasons for withholding
payment, which as I have said were not pressed in the adjudication response.

VII.

Adjudication application
53. The claimant lodged its application with the QBCC on 6 October 2017.
54. I find that this is on the 10th business day after receipt of the payment schedule, taking into
account the public holiday of 2 October 2017, and is therefore within the time prescribed
under s21(3)(c)(i) of BCIPA.

VIII.

Adjudication response
55. The adjudication response was delivered by hand to my agent on 21 October 2017 at
approximately 3:30 PM, which was on the 10th business day after the respondent had been
served with the adjudication application, thereby satisfying s24A(2)(a) of BCIPA.

Chris Lenz
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56. Given that all the time limits for this adjudication have been satisfied, and I am satisfied as
to my jurisdiction, I am therefore able to proceed with the adjudication.

IX.

The contract
57. I have already considered the EPC contract, to ensure that the contract between the parties
fell within the definition of construction contract under BCIPA.
58. A deeper analysis of the contract is now necessary, because the entire dispute focuses on a
contractual claim for actual costs incurred in complying with the consent order, which in
turn relies upon clause 41.2 of the EPC contract.
59. The respondent, at paragraph 47 of the response, conceded that the costs incurred by the
claimant in responding to the request were costs incurred in performing part of the work
as required by the EPC contract.
60. However, it argued, at paragraph 48 of its response submissions, that there were
contractual limits on the claimant’s entitlement in that:
(i)
the claimant was entitled to recover proper and reasonable costs incurred in
providing access to and copies of the documents, and
(ii)
the actual cost was to reflect compliance by the claimant with Good Industry
Practice in keeping records.
61. It is appropriate at this stage to extract the relevant parts of RFI 12, as well as refer to some
definitions and contractual provisions, so that this decision is made in accordance with
those provisions in the contract that govern this claim.
62. Firstly, the relevant provisions of RFI 12 (which was dated 18 December 2015) are:
“Pursuant to the EPC contract, Contractor is entitled to recover its actual costs for
performing the works.
….This letter seeks access to the documents in accordance with clause 41.2(a)(1).
Company proposes that this requirement be fulfilled by the provision of access to
Contractors electronic accounting system for a nominated Santos representative, at
Contractor’s Brisbane office. In addition, Company seeks copies of the relevant
documents in accordance with clause 41.2(a)(2).
Pursuant to clause 41.2(e), Company requires Contractor to make available facilities
necessary to enable it to create legible copies of all documents and accounts sought.
Cost of complying with this direction
Company acknowledges that costs incurred by Contractor in responding to this request
are costs incurred in performing part of the work required to be performed by the
Contractor pursuant to the EPC contract. Accordingly, Contractor is entitled to recover
proper and reasonable costs incurred in providing access to and copies of the abovementioned documents.
Company expects the actual cost to reflect compliance by contractor with good
industry practice in keeping records…”
63. Turning secondly to the definitions in clause 1.1 of the contract, the following terms are
identified, and their meanings are listed below:
(i)
Actual costs
“actual costs properly incurred by the contractor in the performance of the work but
excluding (except where provided otherwise in schedule 3) profit, overheads and
Excluded Costs”
(ii)

Chris Lenz
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Subsections 1-3 relate to breaches of contract by the claimant, its
subcontractors, or breaches of law by the claimant or its personnel
Subsection 5 refers to any amounts, where relevant:
5(iii) items deemed to be included in items of work already allowed
for, or rates and prices set out in schedule 3
5(iv) which the claimant may be obliged to pay the respondent under
any indemnity
5(vi) which the claimant is precluded from claiming under the
contract or which the contract expressly provides are to be incurred at
the cost of the claimant
5(vii) expressly excluded under any other provision of the contract.
(iii)

Good Industry Practice
“The practices, methods and acts engaged in or approved by an organisation who in
the conduct of its undertaking exercises that degree of diligence, prudence and
foresight reasonably and ordinarily exercised by skilled and experienced professional
contractors engaged in the same type of undertaking under the same or similar
circumstances and conditions and in accordance with generally accepted industry
and professional standards and practices in the engineering, procurement and
construction industries.”

(iv)

Subcontractor
“any person to whom a part of the work is sub–let by, or on behalf of, the Contractor
or any subcontractor (and includes equipment manufacturers, fabricators, vendors,
suppliers and consultants)”

(v)

Work (as far as is relevant in this dispute)
“all the work which the Contractor is required to execute under the Contract
(including a set out in the scope of work) so is to comply with its obligations under
the Contract to design, engineer, procure, fabricate, supply, construct, erect, install,
pre-commissioning, assist with, advise on and participate in Commissioning and
Performance Testing, and complete and hand over the Facilities and each Part, and
includes:
…5 the delivery of all plans, procedures and policies and other Documents required to
be delivered under the contract.”

64. The respondent’s argument regarding costs was that they needed to be properly and
reasonably incurred. The definition of Actual Costs in clause 1.1 only refers to properly
incurred.
65. Nevertheless, at paragraph 52 of the response submissions, the respondent referred to the
definition of Actual Costs under schedule 3 which provides:
“means costs properly and reasonably incurred by the contractor directly in the performance
of the work without mark-up – profit or overheads.”
66. In my view the schedule 3 definition prevails, because the clause 1.1 definition was subject
to it, and it provides for the expenses to be properly and reasonably incurred. This will
be the test applied to the expenses.
67. I considered it useful to extract the terms of the consent order, in case it was necessary to
measure the claimant’s activities against the court order, which was as follows:
1. Within 21 days of this order the Respondent will, pursuant to clause 41.2 (a) of
the Contract provide access to the SAP system used by the Respondent limited

Chris Lenz
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to information identified by the unique work breakdown structure codes
incorporating the reference G2NG.
2. The information referred to in paragraph 1 above, will be accessed in the
presence of the Applicant or its nominees under the direct supervision of the
Respondent, which will include the respondent providing a computer operator
to facilitate such access that the respondent’s office 6/52 Merivale Street, South
Brisbane.
3. The Respondent will cause the information accessed in paragraph 1 above to be
extracted directly from the SAP system used by the Respondent into text flat
files in a delimited format under the supervision of the Applicant or its
nominees and provide the information extracted to the Applicant or its
nominees in electronic format.
4. Within 14 days the Respondent will provide the Applicant or its nominees with
the data directory which describes the structure of the tables which hold the
information referred to in paragraph 1 above within the SAP system and how
those tables interrelate.
5. The Respondent pay the Applicant’s costs of the application.
6. Liberty to apply.”
68. Before embarking upon the journey into the claimant’s contractual rights and obligations
surrounding this payment claim and the respondent’s strident objections to it, it is
appropriate to put the dispute in context; because this is an adjudication under BCIPA,
which is limited to evaluating payment claims under a construction contract.
69. It does not extend to a full ventilation of the parties’ rights, which are preserved under s100
of BCIPA.
70. This an unusual adjudication, as it relates entirely to the costs claimed by the claimant in
providing access to its computer records in its SAP system, in response to a request from
the respondent under clause 41.2 of the contract, and providing the data extracted from the
SAP system into text flat files in a delimited format.
71. The respondent’s request in December 2015 under clause 41.2, known as RFI 12, was not
initially complied with, thereby requiring the respondent to obtain a Court Order in
February 2017 for this data to be provided by the claimant.
72. Furthermore, the claim was made over three years after the physical engineering,
procurement and construction work under the EPC contract had been completed.
73. It is for these reasons that I have identified the extent to which the claimant’s merits can
be considered under BCIPA.

X.

The merits of the claimant’s claim under BCIPA
74. I am obliged by section 26(2) of BCIPA to only have regard to (my emphasis):
(i) the provisions of BCIPA, and where relevant the provisions of part 4A of the
Queensland Building and Construction Commission Act;
(ii) the provisions of the construction contract;
(iii) the payment claim, together with all submissions, including relevant documentation
properly made by the claimant in support of the claim;
(iv) the payment schedule, together with all submissions including relevant
documentation properly made by the respondent in support of the schedule; and
(v) the results of any inspection carried out by me.
75. No inspection was carried out.
76. As with all disputes, the legal and evidentiary onus rests with the claimant1; and it is only if
it discharges its evidentiary onus, that the evidentiary onus shifts to the respondent to
provide evidence to controvert that of the claimant.

1

Purkess v Crittenden [1965] HCA 34; (1965) 114 CLR 164

Chris Lenz
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77. Before descending into the detail of the claims, I thought it important to identify the
threshold adjudication response submissions that challenged the right to claim for all the
resources in the payment claim (the “respondent’s threshold objections”).
78. This allowed a number of the common issues to be considered first, before descending into
the detail of each claim.

XI.

Respondent’s threshold objections
79. Whilst conceding the claimant’s entitlement to claim in paragraphs 2(a) and 47 of the
response, the respondent provided threshold objections to the payment claim and the
adjudication application in paragraphs 47 through to 58. These were in addition to its
summary objections in paragraph 2, which gave an overview of the respondent’s reasons
for non-payment.
80. It then expanded upon these objections in paragraphs 59 to 74, in which it addressed the
threshold issue of the proper and reasonable assessment of time and resources to respond
to RFI 12.
81. The respondent then went into more detail about expenses under heading 5.3 Labour
onwards, which will be dealt with in the more detailed analysis below.
82. These objections will be considered firstly because they influence the entire claim, and are
considered because of the respondent’s concession that the claimant has entitlement to
make these claims, subject to the contractual limits referred to in my paragraph 60 above.
83. The respondent provided its Good Industry Practice submissions in paragraphs 54 through
to 58, and argued that the claimant was obliged to (and I have italicised some key
expressions):
(i)
Keep records in a manner which allowed electronic identification of data and
documents in an efficient manner;
(ii)
Have its own practices and procedures in the performance of the Works required that
it implement electronic document filing systems to store and retain records in such a
way that they were legible, easily retrievable and in a way to simplify data turnover;
(iii)
Have its SAP system facilitate an efficient extraction of data.
84. I needed to consider the important issue of Good Industry Practice as the respondent made
continual reference to it. The reason why I considered this issue in detail is that if it was a
contractual obligation, and the claimant failed to adhere to it, then it would have had
difficulty in substantiating its payment claim, if it was in breach of contract.
85. Under heading 5 of the response submissions, from paragraphs 59 through to 74, the
respondent explained its reasons for withholding payment, and directed me to the
statutory declarations in support of the adjudication response.
86. These submissions dealt with the statutory declaration of Mr Darren Michael, whom the
respondent said was an expert in extracting data from SAP systems, and that of Ms
Breadsell, who was the “Manager Project Services” for the GLNG project.
87. Surprisingly, the submissions dealt very little explicitly with Ms Breadsell’s evidence, when
she was the decision-maker about the appropriate valuation of the payment claim.
88. It is evident that she relied entirely upon the evidence of Mr Michael in his 2016 affidavit,
to value the claimant’s claim. Mr Michael provided the framework as to what he said ought
to have been done by the claimant to facilitate the delivery of data to the respondent in
response to RFI 12.
89. Essentially Mr Michael argued that the extraction of the data was largely an automated
activity and required a suitably qualified SAP DBA (or similar programmer) to carry out
the work, who would take no more than 80 hours to do so.
90. Mr Michael stated that the most reliable way of extracting a subset of data from the SAP
system was to use a tool known as Structured Query Language (SQL) to extract data from
the “back end”, and this required a programmer to write scripts to manipulate and extract
the data from the SAP system. He said this was the most:
(iv)
Reliable way of extracting a subset of data;
(v)
common method employed to extract large amounts of data; and
(vi)
cost-effective way of doing so.

Chris Lenz

Page 10 of 34

Adjudication no. 305577 Fluor Australia Pty Ltd v Santos Limited

3 November 2017

91. Mr Michael said that the approach taken by the claimant in extracting data through the
SAP front end was problematic and not an appropriate or cost-effective approach.
92. The Good Industry Practice complaint seemed pervasive in the respondent’s submissions,
because even under its proper and reasonable assessment submissions at paragraph 73 of
the response, it has added the gloss of compliance with Good Industry Practice.
93. One of the grounds to justify the claimant’s alleged obligation to comply With Good
Industry Practice was the respondent’s reference to RFI 12, and correspondence associated
with it.
94. The respondent submitted that it had repeatedly informed the claimant of this obligation,
such that the respondent was not obliged to reimburse the claimant for just any resources
it decided to allocate to the RFI 12.
95. Whether or not the respondent continually advised the claimant about the need to adhere
to Good Industry Practice, to my mind does not advance its case, unless the claimant was
contractually obliged to do so.
96. In addition, I had some difficulty precisely understanding from the respondent’s
submissions, its precise complaint as to what it was the claimant had not done to comply
with Good Industry Practice.
97. Clause 4.1(a)(3) requires the clamant to comply with Good Industry Practice in executing
the Work, and it appears that both parties have accepted that the response to RFI 12 were
costs incurred in performing part of the Work.
98. In the response submissions, from paragraphs 54 to 58, the respondent identified a very
prescriptive shopping list of electronic identification of data, electronic document filing
systems and efficient extraction of data, as a requirement of Good Industry Practice, against
which it alleged that the claimant had failed to adhere. If its argument was that the SAP
system itself failed to comply with Good Industry Practice because of not adhering to the
shopping list, then I am unable to make this finding on the evidence.
99. Mr Michael in paragraph 12 of his statutory declaration (and cross referencing his earlier
affidavit of 16 September 2016), explained that, “SAP is a commercially available Enterprise
Resource Planning System designed and developed in Germany. It is modular in construction
with purchasers able to choose the functionality they require. It is widely used by many
companies throughout the world for, amongst other things, accounting purposes.”
100.
Nowhere in Mr Michael’s statutory declaration or affidavit did he suggest that the
claimant’s SAP system did not provide for the electronic identification of data and
electronic document filing systems.
101. In his statutory declaration, he explained the structure of a relational database such as
SAP, and how data could be extracted from it, and that he has undertaken over 50
assignments involving extraction and analysis of data from SAP.
102. It is important to note that Mr Michael was not involved in the extraction of information
from the claimant’s SAP system in February through to May 2017, because by then he had
left McGrathNicol.
103. Mr Michael could therefore have nothing to say about his own observations about the
adequacy of the claimant’s SAP database from the meetings and observations that the
McGrathNicol personnel had in 2017, because he was not there.
104.
He does comment on what he was told happened at that the time the data was
extracted, and that the claimant’s choice to use a front-end data extraction system was not
appropriate for large scale data extraction exercises. However, this did not deal with the
adequacy of the claimant’s SAP database itself.
105. I consider it highly unlikely that Mr Michael would have considered that the claimant’s
SAP system was not in accordance with Good Industry Practice. In paragraph 11 of his
affidavit, which was exhibit DAM-1 to his statutory declaration, he said that he had
undertaken over 50 assignments in extracting data from SAP or similar systems.
106.
Nothing in his statutory declaration or his affidavit supports the failure of the
claimant to adhere to the shopping list by having a SAP system. Accordingly, paragraphs
54 to 58 of the respondent’s submissions on this point do not derive any support from Mr
Michael.
Chris Lenz
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107. The only other evidence relied upon by the respondent is the statutory declaration of Kylie
Breadsell, and it needs scrutiny to see if it establishes that the claimant failed to comply
with the shopping list which was as follows:
(i)
Keep records in a manner which allowed electronic identification of data and
documents in an efficient manner;
(ii)
Have its own practices and procedures in the performance of the Works required that
it implement electronic document filing systems to store and retain records in such a
way that they were legible, easily retrievable and in a way to simplify data turnover;
(iii)
Have its SAP system facilitate an efficient extraction of data.
108.
Her statutory declaration, at paragraph 35 stated that, “In summary, as reflected in
that correspondence, Santos considers that Fluor has failed to provide:
(i)
the requested data in the format required;
(ii)
the resources with the requisite level of expertise; and
(iii)
the data in accordance with Good Industry Practice.
109.
This complaint does not align with the respondent’s shopping list, because she was
dealing with the actions of the parties between February 2017 and July 2017.
110. It appeared as if she argued that by not using SQL for extracting back-end data suggested
by Mr Michael, the claimant had failed to adhere to Good Industry Practice in carrying out
the work to comply with RFI 12 (the “SQL failure”).
111. However, this was not part of the respondent’s submissions, which makes this matter
difficult to resolve, because witnesses are repositories of fact, not the mouthpiece for
submissions. Nevertheless, the matter has been raised by the respondent through Ms
Breadsell, and needs analysis, because it is material to which I am obliged to have regard.
112. Before embarking upon this analysis, however, it is evident that her statutory declaration
does not provide any evidence that the use of the SAP system itself by the claimant was not
in compliance with Good Industry Practice. Even if she had attempted to do so, she did not
have any SAP expertise, and relied entirely on the expert evidence of Mr Michael.
113. I therefore find that the claimant by having a SAP system, complied with Good Industry
Practice in document management.
The SQL failure
114. Ms Breadsell, at paragraphs 38(b), 40 and 42 said that she relied upon Mr Michael’s
affidavit, in assessing the claimant’s payment claim. She said that the claimant’s Actual
Costs must comply with Good Industry Practice.
115. I must therefore make a finding as to whether the claimant ought to have used SQL to
extract data from the back end of SAP as a matter of Good Industry Practice.
116. As I have already said, the respondent’s submissions do not deal with that issue, and it
would be easy to dismiss it on the basis that the respondent had not advanced that issue in
submissions.
117. However, Ms Breadsell, at paragraph 35 said that the respondent considered that the
claimant had failed to provide the requested data in the format required, resources with
the appropriate expertise, and data in accordance with Good Industry Practice.
118. Furthermore, at paragraph 45 of her statutory declaration she said that the respondent had
incurred significant additional costs as a result of the claimant’s failure to adhere to Good
Industry Practice.
119. As I mentioned earlier, adjudication is not a forum that can deal with all the parties rights
and obligations, so even if the respondent had incurred these costs, it has made no
submissions seeking a right of set-off under the contract. Furthermore, the only “set off”
envisaged in BCIPA is the estimated costs in rectifying defects in s14(1)(b)(iv) and
(2)(b)(iv), and this is not how she characterised these costs.
120. Accordingly, I am unable to consider this issue in adjudication.
121. However, it is necessary to grapple with the Good Industry Practice complaint by the
respondent contained in Ms Breadsell’s statutory declaration, despite it emerging sparsely
elsewhere in the respondent’s material.
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122. Essentially the argument appears to be that Ms Breadsell says the claimant ought to have
(as suggested by Mr Michael) used SQL to extract data from the back end of SAP, as it was
a reliable and common method for large amounts of data, and was cost effective.
123. She is, however, swearing to the issue, and the respondent does not provide any analysis of
Mr Michael’s appropriate methodology fitting within the definition of Good Industry
Practice in the contract.
124. I restate its definition again as:
“The practices, methods and acts engaged in or approved by an organisation who in the
conduct of its undertaking exercises that degree of diligence, prudence and foresight
reasonably and ordinarily exercised by skilled and experienced professional contractors
engaged in the same type of undertaking under the same or similar circumstances and
conditions and in accordance with generally accepted industry and professional standards
and practices in the engineering, procurement and construction industries.”
125. The claimant is involved in the EPC industry, and that to my mind is the standard against
which the claimant’s practices, methods and acts must be judged. Mr Michael concedes, at
paragraph 24 of his statutory declaration, that data extraction can be done through the
front end, but that for large sets of data it can be labour-intensive.
126. At paragraph 27 of his statutory declaration he said, “Extracting data from finance systems
for forensic purposes requires an entirely different approach to that used to obtain
information for business purposes. With respect to SAP the limitations in extracting data for
forensic purposes using the ‘front-end’ reporting tools are well understood.”
127. He quite properly was identifying a standard for forensic analysis, which he said was
different than for ordinary business purposes. At paragraph 5 of his affidavit, he refers to
his forensic technology experience with the United Nations Verification Inspection
Commission and the Australian Federal Police. I consider that the standard that he applied
as a forensic analyst is much higher than for ordinary business purposes.
128. I accept Ms Breadsell’s statement at paragraph 24of her statutory declaration, that the
respondent had concerns about the costs that it had paid the claimant for the multibilliondollar project. Furthermore, I am satisfied from paragraphs 25 to 29 of her statutory
declaration that the respondent had difficulty with the claimant regarding previous
document requests, and was relying upon its contractual entitlement to audit the
claimant’s project accounts.
129.It may be that the respondent had decided that a forensic audit was necessary, but that is
carried out at a higher standard, as outlined by Mr Michael.
130. To my mind, the claimant by using a SAP system for its document management complied
with the generally accepted standards and practices in the EPC industry, and that data
extraction could be done through the front end (which is what the claimant had done), as
that it is the approach used for business purposes.
131. The respondent has not explained how and why the claimant was required to adhere to a
higher standard of extracting data from finance systems for forensic purposes (as outlined
in paragraph 27 of Mr Michael’s statutory declaration), as Good Industry Practice. This
higher standard was not identified in its definition.
132. Under the audit provisions of the contract, the claimant was required to provide access to
the data, and there is no suggestion that the claimant failed to do provide access. It
appeared as if access to the data was slower than what the respondent envisaged, and there
were errors in the data that needed to be corrected, but I do not understand the
respondent has complained that it has not received the requisite data.
133. Furthermore, it does not appear as if the claimant failed to adhere to the orders of Douglas
J, and nowhere in those orders was there a need to use the SQL tool to deliver the data
requested in RFI 12. If this was so important to the respondent, to my mind it could have
had Douglas J make this order, but no such order was made.
134. It appears as if respondent wanted to use the data for forensic purposes because it had
foreshadowed claims against the claimant, and it utilised its audit rights granted to it
under the contract to do so. There is nothing wrong in the respondent doing so.
Chris Lenz

Page 13 of 34

Adjudication no. 305577 Fluor Australia Pty Ltd v Santos Limited

3 November 2017

135. However, to elevate the claimant’s obligations to provide the respondent access to having
to use SQL as a matter of Good Industry Practice, without any submissions in support of
this approach, and entirely reliant upon Ms Breadsell’s statutory declaration, which of
itself relied upon Mr Michael’s affidavit, is a bridge too far.
136. Accordingly, I do not find that the claimant ought to have used SQL to extract data from
the back end of SAP as a matter of Good Industry Practice, which was a contractual
requirement to which the claimant was obliged to adhere.
137. This means that I find against the respondent in relation to the shopping list failures of the
claimant, as well as the Good Industry Practice allegation in having to use SQL to extract
data from the back end of SAP.
138. This finding dealt with an overarching contractual obligation, which, if I had found that
the claimant had not adhered to it, could have prevented the claimant from receiving any
payment.
139. I have made no such finding, but now need to deal with the respondent’s powerful
submissions about proper and reasonable costs.

Proper and reasonable costs
140.
The respondent’s submissions regarding the constraints on the claimant’s claims to
only those costs properly and reasonably incurred were also dealt with as threshold issue.
141. However, it appeared to me to be preferable to consider these complaints whilst evaluating
each of the claimant’s claims, because although each claim had to deal with entitlement, it
also had to deal with quantum.
142. To my mind in dealing with these issues, it is a value judgement as to the appropriate
quantum applicable to a claim, rather than the claimant’s entitlement to claim, which was
not denied.
143. The evaluation of whether the costs were proper and reasonable will be analysed in all the
circumstances, without the added complication of having to consider a Good Industry
Practice obligation as well.
144.However, before descending into this detail, it is appropriate to consider some the facts
surrounding the provision of access to the SAP data in response to RFI 12.

Circumstances surrounding RFI 12
145. Mr McDonald at paragraph 15 of his statutory declaration outlined that the respondent had
made 11 previous requests for documents, and Mr Uher’s adjudication decision was the last
one dealing with claimant’s Actual Costs claim to comply with the respondent’s previous
document requests.
146.
Although both parties referred to Mr Uher’s decision, I do not find that his decision
affects my adjudication decision.
147. The claimant argued that issue estoppel constrained the respondent from raising
jurisdictional issues again, but I did not have to deal with them, because the respondent
did not press its jurisdictional objections.
148.However, it is appropriate to comment about the significant amount of material provided
by the claimant in response to the payment schedule jurisdictional objections, including
two volumes of cases, which were not required once the respondent advised that it did not
press its jurisdictional objections. I deal further with this issue under the adjudicator’s fees
below.
149.
Under heading 2.8 – the Uher determination from paragraphs 26 through to 31 of
the submissions, the respondent referred to Mr Uher accepting the respondent’s position
regarding the labour claim of the claimant. The respondent added at paragraph 31 that this
payment claim suffered from the same problem of the claimant using too many resources
for the task, and people who were overqualified for the work.
150. However, the respondent did not suggest that I was constrained by what Mr Uher had
earlier found, nor could they have done so because s27(2) of BCIPA only constrains me if
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Mr Uher was dealing with the valuation of same work, which is the subject of this
application. This is clearly not the case.
151. At paragraph 17 of his statutory declaration, Mr McDonald referred to 2 attached letters
from the respondent both dated 18 December 2015 (DFM–4 and DFM–5) regarding the
project.
152. DFM-4 was a long 73-page letter in which the respondent outlined its claims against the
claimant for:
(i)
Recovery of overpayment of costs which were not actual costs;
(ii)
Damages for breach of contract; and
(iii)
Damages for misleading and deceptive conduct.
153. Accordingly, it appears as if the respondent’s RFI 12 (which was attached as DFM–5) was
made in circumstances where the respondent’s claims against the claimant involves serious
allegations, and it puts Mr Michael’s focus on and need for forensic analysis of finance
systems in context.
154. Mr McDonald then provided evidence of correspondence that took place between the
parties regarding the project accounts, in which the claimant argued it had already
provided documents to the respondent, with which the respondent took issue (the
“correspondent dispute”).
155. This correspondence dispute culminated in the consent order of Douglas J, which required
the claimant to provide access in terms of the orders.
156. I have found that the claimant was not obliged contractually to utilise SQL, so this has no
influence on what are proper and reasonable costs to provide data access.
157. At paragraph 40, Mr McDonald stated that the payment claim costs were the Actual costs
of labour and expenses incurred by the claimant, and his following paragraphs 41-44
attested to the veracity of the data supporting the payment claim, and that they had not
previously been claimed.
158. I am therefore satisfied that the claimant has discharged its evidentiary onus in support of
its entitlement to claim these costs, but it is now appropriate to consider each claim item,
and of course, the respondent’s objections.

XII.

Consideration of each claim item
159. As noted above the payment claim dated 7 September 2017 was confined to
engineering/home office services comprising 3 line items of Labour, Expenses and
Mob/Demob/Assignment costs.
160.
Behind the payment claim summary sheet were five spreadsheets with six columns as
follows:
Backup/Doc# Expense type Name
Nature of
Base amount Remarks
expense
161. Behind the payment claim spreadsheets were copies of the expenses incurred, expense
invoices, timesheets and substantiating documents from Jones Day solicitors, with
redactions of time entries for other client files, as well as from other independent
consultants.
162. The payment schedule utilised the payment claim spreadsheets, and provided the
respondent’s reasons for the difference between the claimed and scheduled amounts.
163. In considering each claim, generally I have firstly considered the payment claim and
payment schedule, and then the parties’ adjudication submissions.
164.
I have not considered the claims in the order followed by the parties because it was
important to deal with the SQL script arguments, as they significantly influenced the costs
claimed by the claimant’s internal personnel, and Jones Day. These arguments were
considered under the Linda Wheeler’s claim.
165. I deal firstly with the 2 claims now conceded by the claimant, and then the objections to
the external resources engaged by the claimant, before dealing with the claimant’s internal
resources and finally the Jones Day claim.
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Bradley Beer incidentals totalling $83.44
166.
This payment claim item refers to the cost of USB’s provided to the respondent, and
some meeting refreshments
167. The payment schedule took issue with the refreshments, and the respondent scheduled
the amount of $42.71 for the USB’s
168.
At paragraph 15.2 b of the application submissions, the claimant stated it was not
pressing for the refreshments component.
169.
Accordingly, I value the claim in this adjudication as $0, and this is transferred to the
attached spreadsheet “LM1”.
Growpoint properties Australia Ltd $33,451.60 - rental costs
170. The claimant referred to 3 invoices from 20 January 2017 through to 20 March 2017 for
60.7% space allocation for an office lease as a contribution to rental and services in
Brisbane for the performance of the data extractions and meetings with the respondent.
171. Before considering this claim any further, I note that at paragraph 15.2 b of the application
submissions, the claimant stated it was not pressing for the rental reimbursement.
172. Accordingly, I value this claim as $0, and this is transferred to the attached spreadsheet
“LM1”.
KordaMentha $16,545
173. In paragraphs 94 through to 97 of Mr McDonald statutory declaration, he dealt with the
need to engage an independent external consultant to ensure that the approach that was
agreed at the meetings in February 2017 achieved compliance with the RFI 12 requests, and
to assist in interpreting and clarifying any technical requests made by the respondent or its
experts.
174. I am satisfied that the series of meetings that took place between the parties to facilitate
the transfer of data was not only appropriate to ensure compliance with the respondent’s
request, but also essential to ensure that respondent was present to review what was
taking place, and for the opportunities of questions and discussions regarding these
activities.
175. I note that at paragraph 74 of the response, that the respondent complained that the
meetings would not have been necessary had the complainant complied with RFI 12 under
the EPC contract.
176. With respect, I cannot agree with the respondent, because any concerns it had about the
failure of the claimant to comply with the RFI request could have and should have been
dealt with in the orders of Douglas J. I understand that the claimant was required to pay
for the respondent’s costs regarding these orders.
177. Once His Honour’s orders were made, to my mind the slate was wiped clean, and the
parties then had to proceed to practically implement those orders. It is accepted by both
parties that there was an enormous amount of data that needed to be extracted by the
claimant and provided to the respondent.
178. In addition, after receiving some of the data, the respondent requested further data be
provided. These meetings appeared to be essential for the parties to ventilate their
concerns, make suggestions about what was needed, and agree to specific approaches
being taken, including the requirement that Ms Linda Wheeler provide a sworn affidavit
regarding the CJI3 extraction process.
179. I find that these meetings were necessary to facilitate the response to RFI 12, and should
not be tainted by any alleged failure by the claimant to have earlier complied with the RFI
12 request.
180.
McGrathNichol assisted the respondent with forensic accounting regarding this
activity, which was quite sensible because:
(i)
the respondent needed people with qualifications to attend to the transfer of data;
(ii)
of the technical nature of extraction from the SAP system;
(iii)
of the volumes of data;
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(iv)
of the possibility of having to make requests for further data transfers.
181. I appreciate that access to the SAP system was a contractual requirement under clause 41
of the contract, which bound the claimant. However, the respondent appeared to focus
entirely on the proposition that the claimant ought to have had in-house resources to
assist in or support the task.
182. The respondent’s argument is that the engagement of an external consultant was not
proper and reasonable.
183. I cannot agree, because Mr McDonald explained that KordaMentha and Plaut were
engaged as independent external consultants to ensure compliance with RFI 12. In the
circumstances of an historic tension between the parties about RFI 12 which had
culminated in the Court Orders, such an approach to my mind was quite proper and
reasonable.
184.At paragraph 34 of Mr McDonald statutory declaration he said that the majority of the
claimant’s staff (including project management staff) had been demobilised from the
project for a significant period of time. He said that it was then necessary to engage the
claimant’s personnel from outside Australia and, where appropriate, to engage external
services.
185. In the circumstances, I find that it was proper and reasonable to do so. To my mind, the
respondent had to take the claimant as it was, when the audit took place, without a lot of
resources.
186.
Furthermore, if the claimant had internal resources to assist with this work, the
respondent would have been obliged to pay for their services in any event, and the
respondent has made no allowance for the costs of this activity, had it been carried out by
the claimant’s resources internally.
187. Accordingly, I am satisfied that the claim of $16,545, supported by invoice number SI
028905 for the work commencing on 10 February 2017 through to 9 March 2017 regarding
the necessary tasks involving the Data Dictionary, dealing with data export, attending the
February meetings, and other file management tasks were proper and reasonable.
188.
Accordingly, I value this claim as $16,545, and this is transferred to the attached
spreadsheet “LM1”.

Plaut IT (Australia) Pty Ltd $8616.48
189.
In paragraph 98 of Mr McDonald statutory declaration he said that Mr Armstrong of
Plaut was an independent SAP expert consultant and was engaged to provide technical
assistance for the SAP data extraction and work processes and attend meetings with the
respondent and the respondent’s experts.
190.
The three invoices for Plaut, with Mr Armstrong’s rate of $312.50 per hour, provided
the following details:
(i)
invoice 1020682A for $7187.5 for 23 hours of work comprising:
1. 16th and 17th February reviewing documents and meetings of 2.5 hours;
2. 21 to 26 February regarding data dictionary of 4.5 hours;
3. 27 and 28 February of 16 hours consulting, which I take to be attendance at
the meetings
(ii)
invoice 01020702 for $178.98 for daily expenses and a taxi
(iii)
invoice 01020732 for $1250 for four hours consulting
191. Essentially the respondent had the same objection as with KordaMentha, that the claimant
ought to have had the capability within its own employment base to respond to RFI 12.
192.At paragraph 130 it also added that Mr Armstrong was not proficient in SQL, which Mr
Michael had determined was common for the extraction of data, and that his front end
data extraction process had been discredited by Mr Michael.
193. In my view the respondent overstated the submission that Mr Michael discredited Mr
Armstrong’s front end extraction method. It is evident that Mr Michael said that it was not
appropriate for large scale data extraction exercises, because it required a lot of supervision
and checking [paragraph 24] of his statutory declaration.
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194.
However, this was said in the context of forensic analysis, which was the respondent’s
focus, but I have not found was the claimant’s obligation to adhere to this higher standard.
195. Mr Michael conceded that whilst there was nothing unusual about the SAP database, the
BSEG table was not a standard SQL database table which also contained over 300 columns,
and it required the use of an ABAP script.
196.
He conceded he was not an ABAP programmer, but had used an SAP DBA to write
such a script to extract the BSEG data.
197. I find from paragraph 4 of the Jones Day letter to the respondent’s solicitors dated 1 March
2017, that the respondent had requested data be extracted from the BSEG table containing
reference to G2NG.
198.
I find that a substantial amount of the costs of Mr Armstrong related to his
attendance at both meetings (16 hours), which was necessary to facilitate the data
extraction. Whether or not his front end method may not have been the optimal approach,
in a forensic analysis context, that of itself does not make his expenses not claimable.
199.
I appreciate Mr Michael’s estimate of 80 hours to run the SQL script, but that is in
the context of forensic analysis, and does not take into account the claimant’s concerns
regarding the integrity and confidentiality associated with its entire SAP system not
providing data to which the respondent was not entitled.
200.
In the circumstances, I am satisfied that the claim of $8616.48 was proper and
reasonable and this amount is transferred to the spreadsheet “LM1”.

Systec international Pty Ltd $6733.26
201. Mr McDonald explained at paragraph 85 through to 89 of his statutory declaration that Mr
Such was on secondment from Systec to provide support management and data output
quality checking in support of Mr Beer.
202.
He said that Mr Such was needed to undertake an extensive quality checking
procedure in respect of all data extracted to ensure that it complied with RFI 12 requests.
203.
Mr McDonald, at paragraph 87 refers to invoices IAU/1617/059 dated 28 February
2017 and invoice number AUS1000015 dated 31 March 2017 to support a payment claim
amount of $6,733.26.
204.
I cannot understand how he can derive this figure from these two invoices which,
excluding GST, comprised the following amounts:
(i)
IAU/1617/059 $23,042.71 for a junior planner providing 168 hours at $124.69 per hour;
(ii)
AUS1000015 $27,197.64 for a junior planner providing 177 hours at $124.69 per hour.
(iii)
These two invoices by my calculation total a figure of $50,240.35 and are described as
quantity surveying services.
205.
There is no explanation from Mr McDonald as to how he derived a figure of $6733.26
for work that Mr Such carried out for Mr Beer.
206.
In my view, the claimant has failed to demonstrate its entitlement to claim for this
work, and the figure claimed in the payment claim had no discernible link with the two
invoices put forward as substantiation.
207.
I find the amount for this claim is $0 and this amount is transferred to the
spreadsheet “LM1”.

Bradley Beer contracting US$17,059.01
208.
From paragraphs 49 through to 59 of Mr McDonald statutory declaration, he
explained Mr Beer’s involvement as the Project Contracts Manager.
209.
The quantum of Mr Beer’s costs was identified in the payment claim on page 3 in the
spreadsheet where his 107 hours at $159.43 per hour between the weeks ending 24 February
2017 and 28 April 2017 were claimed.
210. He explained the extent of the support management and coordination role carried out by
Mr Beer in:
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organising all the meetings between the claimant and the respondent and their
respective legal representatives for the meetings in Fabry and March 2017;
(ii)
was responsible for quality assurance of the data extraction and lead the quality
check process;
(iii)
responsible for coordinating the workflow with the claimant’s technical team and Mr
Such;
(iv)
was a physical point of contact coordinating the production of datasets to the
claimant’s solicitors for forwarding to the respondent through the respondent’s
solicitors.
211. In the circumstances of the tension between the parties regarding access to the claimant’s
documents, I am satisfied that someone of Mr Beer’s seniority was necessary to ensure that
the claimant provided the documents in accordance with RFI 12, but equally ensure that
the claimant’s data integrity was otherwise protected.
212. To my mind it was necessary for the claimant to have someone of such seniority in
Brisbane to ensure that this activity was completed.
213. Accordingly, prima facie the claimant has satisfied its entitlement to claim, and provided
evidence of quantum.
214. The respondent from paragraphs 75 through to 79 argued that no amount should be
allowed for Mr Beer’s involvement in this activity. It argued that it was unnecessary to have
him facilitate access to in the extraction of data from the SAP system.
215. The respondent also argued that the claimant had not demonstrated that Mr Beer had any
particular finance or SAP system knowledge, such that it was not proper and reasonable
for him to manage this facilitation process, nor was it necessary to have a person managing
the team in the Brisbane office.
216. In addition, it argued that the claim was excessive its face, because Mr Beer was removed
from the actual task of data extraction or access, and that Mr Michael had assessed that
only 80 hours was needed to facilitate access to and arrange extraction of the data from the
SAP system.
217. I cannot agree with the respondent that Mr Beer, whom it acknowledged had been
involved in the management of the GLNG project was not a proper and reasonable
resource to facilitate the task of delivery of data to the respondent.
218. The claimant had installed a knowledgeable “go to person” in Brisbane who carried out the
facilitation of the whole process, which involved managing the claimant’s internal
workflow as well as liaison with the external experts.
219.To my mind it is unreasonable to expect that such activities would just manage
themselves, with the only human involvement as far as the respondent was concerned
(based on what Mr Michael had said) being confined to 80 hours of a SAP DBA, in this case
Ms Wheeler, and 15 hours of the Mr Gittins time to merely supervise the provision of the
SAP data.
220.
Mr Michael was not involved in the actual process that took place, as he was no
longer in Brisbane, and in my view his expert evidence was confined to the actual database
extraction only, without the necessary managerial oversight, which any responsible
multinational organisation would employ in carrying out its contractual obligations.
221. Having regard to the spreadsheet, it is to my mind quite reasonable regarding Mr Beer’s
time that:
(i)
in the week ending 24 February 2017 that he would spend 10 hours, just prior to the
first meeting ensuring that the claimant would be ready;
(ii)
in the week ending 3 March 2017, in which two days would have been spent in the
meetings, amounting to at least 16 hours, as well as the other necessary coordinating
activities that week amounting to 32 hours would be proper and reasonably necessary
for the work to proceed;
(iii)
in the week ending 10 March 2017, during which time there was a flurry of
correspondence between solicitors about further requests for data as well as
explanations as to how data was to be delivered (as can be found in the statutory
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declaration of Mr Cooper, Annexure JBC–1), I find that 30 hours would be proper and
reasonably necessary;
(iv)
in the week ending 17 March 2017, his involvement started tapering off, which was to
be expected, because on 15 March 2017, Ms Wheeler affidavit was provided to the
respondent demonstrating the completion of the CJI3 process;
(v)
in the weeks ending 7 April 2017, 21 April 2017 and 28 April 2017, Mr Beer claimed 7
hours per week until the last week were only 4 hours was claimed, which in the
circumstances appears proper and reasonable to close out this activity
222.
I find that the claimant, as a responsible EPC contractor, had to ensure that this task
was managed appropriately, particularly given that the claimant had essentially demobbed
from the site, requiring personnel to be brought back to carry out this activity, as well as
external consultants having to be engaged.
223.
I therefore value this claim at US$17,059.01, and this amount is transferred to the
spreadsheet “LM1”.
Linda Wheeler HO PBS US$44,848.05
224.
At paragraph 60 through to 71 of Mr McDonald’s statutory declaration he explained
the need for Ms Wheeler to assist in dealing with the RFI 12 requests. He explained her
seniority within the organisation and that she’d had 17 years’ experience working with the
claimant’s SAP system. She had the necessary access rights to SAP to allow access to the
system.
225.
He explained that she needed to come from America to Brisbane to operate the
claimant’s SAP system to allow the respondent’s representatives access to it.
226.
He explained that she completed the CJI3 data extraction process which was
completed around 15 March 2017.
227.
Thereafter she returned to America, but was still required to provide data extractions
regarding the BSEG and CATSB data that had been requested by the respondent, in which
she needed to liaise with Ms Grahn and Mr Viggiano to extract these datasets.
228.
He confirmed that her 211 hours at $212.55 were reasonable for the claimant to carry
out this work. In addition, he identified that her incidental expenses which required her to
travel to Australia were reasonable
229.
At paragraph 67 he stated that the claimant’s SAP operators were not trained to write
and run SQL scripts, so that if it had been necessary to run SQL scripts, Ms Wheeler would
nonetheless still have been required to come to Brisbane.
230.
I am satisfied that the claimant has demonstrated its entitlement to claim Ms
Wheeler’s costs, because it did not have a person in Australia with that SAP clearance, and
that the claimant has demonstrated quantum to shift the onus to the respondent.
231. The respondent’s submissions paragraphs 80 through to 85 dealt with this claim, and
scheduled an amount of US$17,004 based on Mr Michael’s assessment of 80 hours for the
SQL DBA work necessary to provide this data.
232.
I have already found that the SQL scripts were not a contractual requirement, and
they were not required by the orders.
233.
He argued that the SQL script method was the most reliable, common method, and
cost-effective way of extracting data, but conceded that data extraction could be done
through SAP’s front end, although this was for small amounts of data.
234.
I do not wish to belabour the point, but he did state this in the context of forensic
analysis, which he conceded was an entirely different approach to that used to obtain
information for business purposes.
235.
The Orders did not require the running of SQL scripts, and in my view the claimant
provided the data to the respondent, including the additional requests for data, that fell
outside what had been required by the Orders – those being the BSEG data and also CAT2
data.
236.
There is a tension between whether an allegedly more efficient data extraction system
using SQL as well as ADAP scripts for forensic data purposes suggested by Mr Michael, is
the only proper and reasonable methodology that the claimant could have employed to
Chris Lenz

Page 20 of 34

Adjudication no. 305577 Fluor Australia Pty Ltd v Santos Limited

3 November 2017

comply with the RFI 12 request, such that the claimant’s costs in providing and using its
front end data extraction method and the other methods it employed to deliver the data,
could not be considered proper and reasonable in the circumstances (the “SQL tension”).
237.
The only expert sworn evidence about the data extraction is that provided by Mr
Michael who was not present during this data extraction entire operation in 2017. His
evidence is two-fold:
(i)
in September 2016, he provided an affidavit in support of the Supreme Court
proceedings in response to an affidavit of Jeffrey David Telfer, who was presumably
engaged by the claimant to provide an affidavit to the Court.
(ii)
On 20 October 2017, shortly before the adjudication response was delivered to me,
in which he provided a statutory declaration which included his opinion based on
what he had read in the adjudication application about what had transpired with the
data extraction process.
238.
I have already analysed a lot of what Mr Michael had already said, and more
importantly what he had not said in order to make findings of fact about aspects of the
claimant’s claim.
239.
What troubled me particularly was his forensic accounting focus in providing his
opinion, which he clearly outlined. He quite properly explained that there was an entirely
different approach used in extracting data from finance systems for forensic purposes,
compared to that to obtain information for business purposes, about which I have already
made comment.
240.
I have also found that as a matter of contract, the claimant was not required to
provide SQL scripts as a matter of Good Industry Practice.
241. However, the contract still governs the parties’ relationship in relation to this payment
claim, and I need to consider it in more detail. As a point of departure, it is useful to review
the definition of Good Industry Practice, not to revisit what I have already found, but
because there appear to be two key concepts contained within in that demonstrate this
SQL tension.
242.
“The practices, methods and acts engaged in or approved by an organisation who in the
conduct of its undertaking exercises that degree of diligence, prudence and foresight
reasonably and ordinarily exercised by skilled and experienced professional contractors
engaged in the same type of undertaking under the same or similar circumstances and
conditions and in accordance with generally accepted industry and professional standards
and practices in the engineering, procurement and construction industries.”
243.
The claimant has contracted to allow the respondent to audit its documents as
required by clause 41, and to mind it did so in the context of generally accepted industry
and professional standards and practices in the engineering, procurement and construction
industries. This was why I was not prepared to allow the gloss of the higher standard of
forensic accounting to apply to the claimant’s obligations.
244.
It is important to also have regard to the words that degree of diligence, prudence and
foresight reasonably and ordinarily exercised by skilled and experienced contractors. To my
mind this means that the claimant is entitled to be careful about how it provides access to
its SAP database.
245.
It chose to provide front-end access, which although slower, and open to error
(which was corrected by the claimant), nevertheless delivered what the respondent
required, and enabled the claimant to see what it was delivering to the respondent. I find
that this was being prudent.
246.
The SQL approach had been foreshadowed by the respondent early on, as in its
solicitor’s letter to the claimant’s solicitors on 24 February 2017, it foreshadowed the use of
SQL scripts. This was 16 days after the consent Order was obtained, and whilst there may
have been earlier discussions about SQL scripts, this appeared to emerge in this
adjudication for the first time.
247.
Mr Michael’s affidavit (containing reference to SQL scripts) was filed in the Supreme
Court, before the Order was made on 8 February 2017, and yet no SQL scripts were
required to facilitate the data transfer in the Orders.
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248.
Clause 41.2 is obligatory in nature, from the claimant’s point of view, in that the
claimant has the obligation to permit access [clause 41.2(a)(1)] and allow the respondent to
conduct audits [clause 41.2(a)(2)].
249.
The respondent however, has a right to conduct audits, and it does not appear that its
rights are constrained, except that there is a focus [clause 41.2(b)] to include the claimant’s
compliance with all its obligations under the contract, and to provide financial records
with respect to the work.
250.
Clause 41.2(c) gives the respondent the right to audit any aspect of the claimant’s
work performance, and the claimant is obliged to make all data available for that to occur
251. Furthermore, the claimant is obliged to promptly and co-operatively participate in any
audits [clause 41.2(d)].
252.
What is not expressly provided in the contract, is the requirement for the claimant to
do anything more than allow access, provide records and promptly and co-operatively
participate in audits.
253.
In other words, I cannot find that the claimant was any contractual obligation to
actively make it any easier for the respondent to conduct its audit, apart from being cooperative and prompt.
254.
I also could find no contractual right that the respondent had to insist that the
claimant perform the SQL scripts. That is probably why it argued, albeit only through Ms
Breadsell, that it was a contractual obligation via the express Good Industry Practice, which
I have disallowed.
255.
Therefore, based on my finding that the claimant was not contractually obliged to
perform the SQL scripts either expressly, or through Good Industry Practice, and in light
of:
(i)
The data being provided to the respondent, albeit slower than the respondent would
have liked;
(ii)
His Honour’s Orders not requiring the use of these scripts, from which I can draw an
inference that there was no obligation to do so;
(iii)
The respondent being unable to point to any express contractual provision, and its
unsuccessful attempt to use the Good Industry Practice argument to make it an
obligation;
(iv)
the need for the claimant to be prudent in the provision of the data under the audit
regime;
(v)
Mr Michael being clear that there was a significant difference between forensic
analysis database interrogation, and ordinary business use,
I am satisfied that it was proper and reasonable that Ms Wheeler be engaged to assist in
facilitating the respondent’s audit, and that the nearly three weeks spent in Brisbane, and
her need for assistance from Ms Grahn and Viggiano to complete this task, together with
the follow up work to provide further data to the respondent was claimable.
256.
Accordingly, I value this claim as US$44,848.05, and I transfer this amount to the
spreadsheet “LM1”
Heidi Grahn HO PBS US$27,062.08
257.
Mr McDonald in paragraphs 72 through to 77 dealt with the entitlement to claim for
Ms Grahn’s costs as she was the claimant’s director responsible for ongoing production
support for global SAP projects.
258.
He explained that she was an experienced SAP operator who worked with Ms
Wheeler and Mr Viggiano in the extraction of the relevant SAP data as well as in the
preparation of data dictionaries and also developed and tested the extraction work
processes, ran data extractions and conducted quality checking of the data output.
259.
In particular she was also involved in the BSEG database, and devised a data
extraction process to provide 18 interconnecting layouts showing each profit centre for the
project within SAP.
260.
He said that she also considered how to address parallel accounting records resulting
from the change in the United States accounting practices, and assisted in the
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consideration of archive portions of data for the CATSTB dataset requested by the
respondent.
261. I am satisfied that she was involved significantly in assisting Ms Wheeler in delivering the
data for the respondent, and that the claimant had provided evidence to support the claim,
such that it discharged its evidentiary onus.
262.
I therefore turn to the payment schedule objections to this claim.
263.
These were contained in paragraphs 86 through to 90 of the response, and centred
upon Mr Michael’s assessment that only 80 hours of suitably qualified SAP operators time
was needed.
264.
It added that the hours spent by Ms Grahn on the response to RFI 12 were at least due
to the fact that the claimant was undertaking a process of extraction which was not the
most efficient. This was no doubt premised on Mr Michael’s preferred approach, about
which there has been much discussion already.
265.
What I have found is that the claimant:
(i)
was not contractually obliged to use the SQL scripts; and
(ii)
did deliver the data to the respondent, albeit not under the forensic analysis regime
contemplated by Mr Michael about which I have already found do not apply to
ordinary business use standards which I found applied to the claimant;
(iii)
engaged Ms Grahn to assist Ms Wheeler, both of whom were SAP experts to deliver
the data.
266.
Her time commenced in the week ending 17 February 2017 and continued through to
16 June 2017, and totalled 152 hours, over some 11 weeks. The respondent has not
challenged the hourly rate of $178.04 as a reasonable rate, which is lower than the hourly
rate of $212.55, which the respondent accepted as a reasonable rate for Ms Wheeler.
267.
I note that it is higher than Mr Beer’ s hourly rate of $159.43 as a contract manager,
which appeared reasonable for a person who is a director of the entire organisation’s
implementation of the SAP system globally. Accordingly, I’m satisfied that the rate is
reasonable.
268.
Given that I am satisfied that the claimant was contractually obliged to provide the
data to the respondent in accordance with RFI 12, but not constrained to do it using the
SQL scripts standard for forensic accounting, I am satisfied that her time spent and hourly
rate was proper and reasonable.
269.
I therefore value this claim at US$27,062.08, and this amount is transferred to the
spreadsheet “LM1”.
John Viggiano Info Mgt – IM US$14,897.50
270.
At paragraph 78 through to 81 of Mr McDonald statutory declaration, he explained
the work carried out by Mr Viggiano which was essentially to support Ms Wheeler and Ms
Grahn to provide the data required under RFI 12.
271. He explained that Mr Viggiano was the technological expert regarding the claimant’s data
storage policies and procedures, as well as the SAP system.
272.
I am satisfied that the claimant had an entitlement to Mr Viggiano’s costs and that
ended provided evidence supporting the claim such that it had discharged its onus,
thereby requiring me to look at the respondent’s objections in the response.
273.
From paragraphs 91 through to 94 of the response, the respondent argued that this
claim should be treated in a similar way to Ms Grahn, and that the claim was
inappropriate.
274.
The respondent made no comment about the hourly rate of $295 per hour claimed
for Mr Viggiano’s work and relied upon the same objections as those of Ms Grahn..
275.
I note that Mr Viggiano’s time was spread over 16 weeks, and apart from the week
ending 10 March 2017 in which he claimed 13 hours, most of the weeks only involved
approximately 2 or 3 hours.
276.
Given that he is the Senior Executive Information Services Manager for the claimant
which is a multinational organisation, I’m satisfied that his rate of $295 per hour was
reasonable for someone of his seniority.
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277.
For the same reasons that I have found for Ms Grahn that the claimant was
contractually obliged to facilitate the provision of data for the respondent in accordance
with RFI 12, and was not constrained to do so using the SCL scripts standard for forensic
accounting, I am satisfied that the time spent in the hourly rate was proper and
reasonable.
278.
I therefore value this claim at US$14,897.50, and this amount is transferred to the
spreadsheet “LM1”.

Stephen Gittins Proj Mgt US$9145
279.
At paragraphs 82 through to 84 of Mr McDonald statutory declaration, he explained
that Mr Gittins was the director for the project and was a senior manager providing a
supervisory role in relation to the work.
280.
I appreciate that the claimant needed to have senior managerial oversight of this
activity in order to be prudent in delivering the data to the respondent, as it is a large
multinational organisation.
281. Mr Gittins’ hours for this work over 13 weeks amounted to 31 hours at a rate of $295 per
hour, and I’m satisfied the claimant has discharged its evidentiary onus in relation to this
claim.
282.
Turning to the adjudication response, from paragraphs 95 through to 100, the
respondent conceded that a managerial function to carry out this work was appropriate
and scheduled an amount of $4,425 for 15 hours which translates to $295 per hour.
Accordingly, it appears as if the respondent had no issue with the rate of Mr Gittins.
283.
Nevertheless, the respondent provided this amount based on a concession that some
managerial work was required.
284.
Nothing stated by the respondent displaced the claimant’s entitlement for senior
management oversight in relation to this important post contractual activity of delivering
data for the respondent’s auditing purposes.
285.
I’m therefore satisfied that the time claimed and the rate claimed was proper and
reasonable, and I therefore value this claim at US$9145, and this amount is transferred to
the spreadsheet “LM1.”

Linda Wheeler’s incidentals US$13,341.98
286.
I have already referred to Mr McDonald’s statement that her incidental expenses
were proper and reasonable because she had to come across from the United States to
carry out her work.
287.
Given that I am satisfied that Ms Wheeler had to come and assist to ensure that the
data was provided to the respondent in accordance with RFI 12, and that she lived in the
United States, I am satisfied of her claim which was supported by substantiating
documents.
288.
I note, however, at paragraph 15.2 of the application that the claimant reduced her
incidental expenses from US$13,341.98 to US$12,746.32, and I am satisfied that it is entitled
to make this claim, and this amount is transferred to spreadsheet “LM1”.
Bradley Beer relocating US$26,948.14
289.
I have earlier found that Mr Beer’s contracting costs were proper and reasonable.
290.
At paragraphs 54 to 59 of Mr McDonald statutory declaration, he identified that
assignment costs were payable where personnel had to be relocated from their usual place
of residence, and that pro rata calculations were applied to the assignment costs for the
months of February, March and April 2017.
291.In paragraphs 142 through to 144 of the response, the respondent’s stated that the amount
should be nil because there was no requirement for Mr Beer to relocate to undertake the
work the subject of the claim.
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292.
I have found against the respondent on that point, and the respondent did not take
issue with the relocation expenses entitlement, nor in the quantum of the calculation
provided by the claimant.
293.
I have looked at Mr Beer’s claim for the three months (February to April 2017). The
respondent identified how much Mr Beer worked each month on page 6 of the payment
claim spreadsheet. I find as follows:
(i)
in February 2017 he spent 10 hours on RFI 12, and the claimant has claimed 6.25% of
his time for this month, which I find is reasonable, as he worked 160 hours this
month according to the spreadsheet;
(ii)
in March 2017, Mr Beer spent 79 hours on RFI 12, and the claimant has claimed 40.31%
of his time for this month, which I find is reasonable as he worked 196 hours this
month according to the spreadsheet;
(iii)
in April 2017, Mr beer spent 18 hours on RFI 12, and the claimant has claimed 11.25% of
his time for this month, which I find is reasonable, as this is based on 160 hours per
month
294.
Accordingly, I am satisfied with the claimant’s entitlement and the quantum of this
figure of US$26,984.14, and this amount is transferred to spreadsheet “LM1”.
Jones Day (solicitors) of $118,930
295.
This is by far the most extensively opposed claim in the adjudication and requires
close scrutiny.
296.
Accordingly, I have considered the contents of each document in the adjudication
separately to ensure that the claimant, who always bears the legal onus, satisfies that onus,
before consideration is given to its evidentiary onus.
297.
This allows there to be clarity about the claimant’s entitlement and quantum for this
substantial claim.
Payment claim
298.
In the payment claim, the claimant stated, “external legal representation – Jones Day
– legal support in compliance to court order.
299.
The claimant substantiated its claim by providing invoices and supporting
documentation from Jones Day, most of which was redacted, because it appears they also
related to other Jones Day client matters.
300.
The entitlement to this claim as described by the claimant is somewhat unclear,
because it relies upon having to obtain legal support in compliance of a court order.
301. That statement of itself does not found entitlement, as there is no express provision in the
contract dealing with that eventuality, and Douglas J’s order made no mention of the
claimant’s future costs in complying with the Court order.
302.
His Honour awarded the respondent its costs of the application, but that is an
entirely different issue to the future costs incurred by the claimant in providing the
respondent the documents it requested.
303.
Referring again to the contractual provisions and sometimes restating them.
304.
Clause 4.2(a) of the contract provides that, in consideration of the claimant properly
carrying out its obligations in accordance with the contract, the respondent must pay the
claimant the Contract Price.
305.
Clause 4.2(b)(1) includes the Actual Costs calculated in accordance with schedule 3 as
part of the Contract Price. There is no express provision within schedule 3 dealing with
external legal representation.
306.
Actual costs are also defined in Schedule 3 as:
“means costs properly and reasonably incurred by the contractor directly in the performance
of the work without mark-up, profit or overheads.”
307.
Douglas J’s order 1 links the claimant’s activities to clause 41.2(a) of the contract, so it
is necessary for the claimant to establish that the legal representation costs were expenses
incurred in the performance of the work.
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308.
Under the “Costs complying with this direction” heading in RFI 12, the respondent
stated, “Accordingly, Contractor is entitled to recover proper and reasonable costs incurred
in providing access to and copies of the above-mentioned documents.”
309.
I am satisfied that the Jones Day expenses are costs that the claimant paid for their
work. Prima facie, the summary of charges supporting the invoices demonstrate work
carried out on this project, and the claimant says this work was to deal with the RFI 12
request.
310. Entitlement to claim under the contract is governed by cl29, and cl29.1(b)(3) requires
provision of substantiating records to verify Actual Costs. I am satisfied that the Jones Day
aspect of the claim demonstrates a prima facie entitlement to claim, because it is for costs
it was invoiced by Jones Day, thereby falling within clause 4.2(b)(i) of the EPC contract.
311. Furthermore, Mr McDonald confirmed at paragraph 91 of his statutory declaration that he
arranged for payment of these costs.
312. The claimant also has provided evidence substantiating its claim, such that there is a need
to consider the respondent’s objections in the payment schedule.
Payment schedule
313. In the payment schedule under the Jones Day heading, the respondent stated, “It was
unnecessary for Fluor to engage legal representatives to assist in or support the provision of
SAP system access. Without prejudice to this position, Fluor should only be entitled to those
legal costs properly or reasonably incurred in connection with the provision of SAP system
access and data extraction, based on a proper assessment of the resources claim, and the
work each claimed resource undertook.”
314. In the payment schedule spreadsheet, the respondent reiterated its rejection, and argued
that access to the SAP system was a contractual requirement and it was unnecessary for
the claimant to engage legal representatives to assist in, or support the task which did not
warrant the involvement of legal representatives.
315. It added that the SAP system did not contain potentially privileged material which
required review.
316. In the alternative, it argued that the claimant was only entitled to those legal costs
properly or reasonably incurred in the performance of the SAP system access or document
production.
317. I have not been provided sufficient information about the SAP system to be able to
determine whether it contained potentially privileged material. However, it does not
appear to be material, because that is not the basis of the claimant’s claim for legal costs.
318. The respondent, conceded that the claimant could be entitled to legal costs properly or
reasonably incurred for the provision of the SAP system access and data extraction, but
added the rider that there needed to be a proper assessment of this claim.
319. I agree with the respondent, because the schedule 3 definition of Actual Costs is limited to
costs properly and reasonably incurred by the claimant directly in the performance of the
work (the “actual cost elements”).
320.
I therefore turn now to the adjudication application to glean whether the claimant
has established these actual cost elements.
Adjudication application
321. At paragraph 16.6 of the application, the claimant explained that the amounts claimed for
the expenses fell within section 5.4.4 of schedule 3 of the contract. This provision deals
with minor subcontract expenditure and provides that the claimant is entitled to be
reimbursed for actual costs invoiced by a Subcontractor under each subcontract, based on
the actual work performed or services provided during the month.
322.
I find that Jones Day falls within the definition of Subcontractor, as they are a law
firm, which in this context could be considered a consultant (which falls within the
definition), and am satisfied that these expenses fall within section 5.4.4 of schedule 3.
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323.
In response to the payment schedule, the claimant in the application submissions
18.2 to 18.6, refuted the deductions made by the respondent, and stated that its two
statutory declarations supported the following two propositions, and I extract the
claimant’s submissions verbatim:
(i)
“related to work undertaken by Jones Day personnel in reviewing and managing the
Respondent’s response to the RFI 12 Requests, including attending meetings between
the parties and corresponding with Corrs Chambers Westgarth (including in relation to
attendance at and the conduct of meetings held on 27 and 28 February 2017 and 8
March 2017); and
(ii)
as a result, are Actual Costs properly and reasonably incurred by the Claimant in the
performance of the Work on the Project.”
324.
In support of these submission, the claimant argued at paragraph 18.4, that the
respondent had engaged solicitors, so it was necessary for the claimant to do so, and that
the vast majority of the sums incurred, related to preparation and attendance at meetings
and the exchange of numerous letters between the parties’ representatives.
325.
Furthermore, the claimant added that due to the:
(i)
size and nature and extent of the RFI 12 requests; and
(ii)
the technical and non-routine operation of the SAP software;
(iii)
together with access to the claimant’s SAP system having confidential data relating to
the claimant’s operations on various projects;
(iv)
the extraction of vast amounts of data; and
(v)
having regard to the seriousness of non-compliance by the claimant,
justified this expense as properly and reasonably incurred in the performance of work
under the contract.
326.
These submissions provide more clarity about the entitlement to the claimant’s
claim, but I agree with the respondent that the claimant nevertheless needs to
demonstrate that the costs were properly and reasonably incurred in the performance of
this work, because this is required by the definition of Actual Work under schedule 3.
327.
The claimant provided three statutory declarations in support of its application, with
Mr Beer’s declaration focussing on the service of the payment claim. The respondent has
also provided two statutory declarations to support its submissions.
328.
As I have already found, Mr McDonald stated at paragraph 91 of his statutory
declaration that the claimant has paid the Jones Day invoices, and without any
controverting evidence from the respondent, I am satisfied that this is the case.
329.
Rather than going through each of the claimant’s submissions to make a finding
about each, I thought it better to firstly consider the adjudication response submissions.
This allowed me to discern the extent to which I needed to have regard to the contending
facts provided by both parties in their respective statutory declarations.
330.
This allowed clarity of the respective legal positions and the facts needed to be
established before deciding the merits of the claimant’s claim.
Adjudication response
331. The respondent stridently submitted in paragraph 102 that the claim for this category of
expense was plainly untenable, and its ensuing submissions up to paragraph 119 of the
response required close consideration.
332.
The respondent reiterated its payment schedule reasons in its paragraphs 103 and 104
response submissions that:
(i)
The response to RFI 12 was contractual in nature such that it was unnecessary to
engage legal representatives;
(ii)
The RFI 12 response did not require the lawyers to examine the material as to whether
it contained potentially privileged material.
333.In controverting the claimant’s submissions, in the response submissions 106 to 119, the
respondent argued that:
(i)
The claimant’s submissions did not establish an entitlement as costs properly and
reasonably incurred;
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(ii)

There was no explanation as to why the claimant’s solicitors had to review and
manage the claimant’s response to the RFI 12 requests, which the respondent argued
was devoid of any necessity for legal input;
(iii)
Neither the size, nature technical or non-routine characteristics of the RFI 12 request
justified the use of lawyer;
(iv)
The prospect of confidential commercial data being extracted from the SAP system
did not justify the involvement of lawyers;
(v)
The fact that the respondent engaged lawyers did not justify the claimant’s costs in
doing so;
(vi)
The involvement of lawyers had to be understood in context in which the claimant
had initially refused to comply with RFI 12, such that the respondent had to seek
court orders.
334.
In fact, at paragraph 112, the respondent argued that the legal costs incurred by the
claimant was caused by the claimant itself.
335.
It added at paragraph 116 of the submissions, that the claimant erroneously submitted
that the vast majority of the legal costs related to preparation for and attendance at
meetings with the respondent’s solicitors.
336.
It then, in the response submissions paragraphs 117 & 118, proceeded to provide some
examples to show that the significant portion of time spent by the claimant’s solicitors was
concerned with substantive or technical work to respond to RFI 12, which were amounts
not properly and reasonably incurred by the claimant.
337.
It was evident from the extent of the respondent’s submissions, that close scrutiny of
each item claimed by the claimant was necessary to deal with this dispute.

My decision on this point
338.
I therefore turned firstly to the claimant’s submissions, and I have identified the
relevant paragraph number of the application submissions in parenthesis.
Claimant’s submissions
339.
These submissions justifying the costs, which I restate were:
(i)
To review and manage the Claimant’s response to RFI 12 requests [paragraph 18.2(a)];
(ii)
Attending meetings with the respondents’ solicitors [paragraph 18.2(a)];
(iii)
Corresponding with the respondent’s solicitors [paragraph 18.2(a)];
(iv)
The size and nature and extent of the RFI 12 requests [paragraph 18.5]; and
(v)
the technical and non-routine operation of the SAP software [paragraph 18.5];
(vi)
together with access to the claimant’s SAP system having confidential data relating to
the claimant’s operations on various projects [paragraph 18.5];
(vii) the extraction of vast amounts of data [paragraph 18.5]; and
(viii) having regard to the seriousness of non-compliance by the claimant [paragraph 18.5],
justified this expense as properly and reasonably incurred in the performance of work
under the contract.
340.
I firstly considered whether these demonstrated entitlement, and if so, then the
respondent’s arguments against them.

Response to RFI 12 requests
341. As to reviewing and managing the claimant’s response to the RFI requests, it appeared
from what Mr McDonald attested to, that these matters were contentious. There were
Supreme Court proceedings foreshadowed or on foot. Accordingly, these costs may be
claimable, and I will consider the respondent’s arguments in due course.

Attendance at meetings and correspondence with the respondent’s solicitors
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342.
The attendance at meetings and corresponding with the respondent’s solicitors are
prima facie costs that may be claimable, and I will consider the respondent’s arguments in
due course.
Size, nature and extent of the RFI 12 requests
343.
The size and nature and extent of the RFI 12 requests submission appeared unclear,
until I had regard to the earlier paragraph 16.5 application submissions regarding the scope
and complexity of tasks which was outlined in the Cooper declaration. In addition,
paragraph 18.4 also referred to the Cooper declaration, to which I then referred.
344.
Mr Cooper, at paragraph 43(b)(ii) of his statutory declaration, referred to the
magnitude of the data contained on the SAP system, inter-alia, justified that these costs
were necessary and reasonable. He had earlier, at paragraph 24 referred to additional
information that had been earlier requested by the respondent.
345.
It appeared from paragraph 22(c) of his statutory declaration that these requests from
the respondent related to:
(i)
company codes;
(ii)
a chart of accounts;
(iii)
data elements stored in table AFPO;
(iv)
data elements stored in table ONR00, PROJ/PPRS/NWA listings and total counts for
each table of the number of lines identified by G2NG WBS codes;
(v)
the daily records of the weekly labour posting in CJI3.
346.
It is evident from Mr Cooper’s paragraph that these additional requests prompted
Jones Day to write to the respondent’s solicitors on 15 March 2017 that it was necessary to:
(a) “advise of the status, nature and complexity of the methods that the claimant
was investigating and proposing to use to extract certain types of data from the
SAP system that had been requested by the respondent;” and
(b) “Confirming the respondent’s agreement to be billed for the claimant’s efforts,
which involved senior personnel”
347.
I am therefore satisfied that the claimant demonstrated the size, nature and
complexity of these tasks, which required further solicitor correspondence, could allow a
claim, subject of course to the respondent’s contra objections.
The technical and non-routine operation of the SAP software [paragraph 18.5];
348.
It is not at all clear to me that if the SAP software was subject to unusual technical
and nonroutine operations, that there was a need to engage solicitors to overcome these
issues.
349.
Mr Cooper provided no evidence suggesting that he or his firm had expertise in the
operation of the SAP software under ordinary circumstances, let alone when there was a
need to consider technical and non-routine uses to which the SAP software was subject.
350.
I therefore find that the claimant has not demonstrated its entitlement to legal costs
for this reason.

Access to the claimant’s SAP system having confidential data;
351. I understand that the claimant needed to be sensitive and prudent in not allowing the
respondent to have access to confidential data. I have already made this finding earlier
when considering the elements of Good Industry Practice.
352.
However, it is another matter entirely whether the involvement of its solicitors in
exercising this prudence, in any way assisted the claimant in maintaining the
confidentiality of data.
353.
As I’ve already found under the heading above, there is no evidence that Jones Day
had expertise in the operation of SAP software which would allow it to assist the claimant
in preventing the transmission of confidential data.
354.
I therefore find that the claimant is not demonstrated its entitlement to legal costs
for this reason.
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The extraction of vast amounts of data
355.
There is no contest between the parties about the vast amount of data that needed to
be extracted during this operation. Mr Michael at paragraph 13 of his statutory declaration,
explained the make-up of a relational database. He explained that the database contained:
(i)
a series of formally described tables in which the data was stored;
(ii)
which were related through unique keys;
(iii)
thereby enabling data to be only stored once within the database.
356.
Mr Michael explained that to extract data [paragraph 16 to 18], it was necessary to
draw from multiple database tables which required an understanding of the relationships
between these tables through a Data Dictionary.
357.
He then explained the use of procedures used to extract relevant subsets of data, and
in this instance the key used was the work breakdown structure G2NG, which had been
ordered by Justice Douglas.
358.
He explained that the most efficient method was to extract the data directly from the
underlying database, and explained the use of SQL scripts to do so.
359.
I have already found that, whilst this was the approach he used as a forensic
investigator, it was not necessary for the claimant to use the same methodology to provide
the data to the respondent for its auditing purposes.
360.
Nevertheless, it is evident that significant amounts of data needed to be extracted,
and this was the preserve of information technology experts. I cannot find any evidence
that solicitors were able to assist in this complex activity.
361. Accordingly, I find no reason that the claimant is entitled to its legal costs for this reason.
The seriousness of non-compliance by the claimant
362.
It is evident that Justice Douglas had issued orders for the claimant to provide access
to its database through the work breakdown structure key G2NG in order to comply with
its contractual obligations arising out of the respondent’s RFI 12 request.
363.
However, it is not at all clear to me how the claimant’s solicitors could in any way
diminish the risk of the claimant’s non-compliance. The provision of data through the SAP
database was a specialist information technology activity, and there is nothing the
claimant has provided me to suggest that its lawyers could assist in the delivery of this
data.
364.
It is evident that there was correspondence and meetings about the data transfer, for
which there may be an entitlement, but seriousness of non-compliance was not something
that its solicitors could do anything about.
365.
Accordingly, I find no reason that the claimant is entitled to its legal costs for this
reason.
366.
In summary therefore, the claimant may have entitlement for its legal costs relating
to the following activities:
(i)
response to RFI 12 requests;
(ii)
attendance at meetings and corresponding with the respondent’s solicitors;
(iii)
size, nature and extent of the RFI requests, but only insofar as it required further
correspondence or meetings.
367.
I now turn to the respondent’s objections, the first of which being the issue of
privilege, and then the respondent’s contra arguments.
Privilege raised by the respondent
368.
The claimant has not established that there was an issue regarding privileged
material in the claimant’s SAP system to which the respondent was seeking access. I
understand that the respondent was seeking access to the project accounts and that these
were identified in the database under work breakdown structure code G2NG.
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369.
As a matter of logic, after having read Mr Michael’s explanation in paragraph 14 of his
statutory declaration about the relational database design and the relationship between
tables, it appeared that accessing a SAP database using a work breakdown structure code,
would only deliver data relating to the project accounts.
370.
I infer this because the work breakdown structure code presumably relates to the
work activities on this unique project, to which project accounts could then be linked,
such that the system could not then access other projects captured within the SAP system.
371. Although I have not been shown output from this extraction process, I infer that this data
is unlikely to attract privilege.
372.
Accordingly, any work associated with reviewing privilege in my view would not be
proper or reasonable.

Respondent’s contra arguments
Response to RFI requests
373.
I do not entirely agree with the respondent that the response to RFI 12 was
contractual in nature and did not require engagement of solicitors. There had been
significant dispute about whether the documents had already been provided, and Supreme
Court proceedings were foreshadowed or were on foot.
374.
Nevertheless, any legal costs associated with these proceedings are not something
that fall within the adjudication, and have been/or will be dealt with by the Supreme
Court.
375.
As I’ve said previously, the slate was wiped clean, and the parties needed to ensure the
orders were complied with. The legal costs incurred by the claimant in getting to that
stage, including the solicitors explanation of the claimant’s obligations in providing the
access, to my mind would have been incurred in the Supreme Court proceedings.
376.
At paragraph 107 of the response, the respondent argued that there was no
explanation as to why the claimant’s solicitors had to review and manage the claimant’s
response to the RFI 12 requests, which the respondent argued was devoid of any necessity
for legal input.
377.
I agree with the respondent in principle because the orders had been made, and to
my mind they merely need to be executed, with engagement between the respective
experts about the extent of data extraction necessary.
378.
However, I cannot accept that this meant a blanket refusal to consider the claimant’s
costs, because as I have found under the next heading, solicitors meetings and
correspondence could be a category for entitlement, because of the involvement of the
respondent’s solicitors in the RFI 12 delivery.
379.
It was necessary to look at the line items to see precisely what was being claimed.

Solicitors’ meetings and correspondence
380.
Meetings took place between solicitors about compliance with the Orders, and they
may be claimable as being proper and reasonable. It was evident that the respondent had
its solicitors at the meetings to protect their client’s position, and to my mind it would be
proper and reasonable for the claimant to do likewise.
381. Furthermore, correspondence between the solicitors regarding the requests, and the
precise nature of the foreshadowed delivery of data in order for this to occur, may also be
proper and reasonable costs.
382.
It was necessary to review each line item to determine which, if any of these costs
were proper and reasonable
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Size, nature and extent of RFI requests
383.
At paragraph 108, the respondent argued that neither the size, nature technical or
non-routine characteristics of the RFI 12 request justified the use of lawyer. It argued that
these matters of a technical nature were best addressed by the experts.
384.
I agree with this as a general proposition, however, if these RFI 12 requests resulted in
the need for meetings or correspondence between solicitors, it may be that those costs
were proper and reasonable.
385.
It was necessary to review each line item to determine which, if any of these costs
were proper and reasonable

The prospect of confidential commercial data being extracted from the SAP system did not justify
the involvement of lawyers;
386.
I agree with the respondent on this point, and have already found that the claimant
did not demonstrate entitlement.

The fact that the respondent engaged lawyers did not justify the claimant’s costs in doing so;
387.
This argument is in paragraph 110 of the response.
388.
I am not prepared to discount these costs on this basis across the board, because if
the respondent engaged lawyers to attend meetings about data transfer, it is proper and
reasonable for the claimant to do likewise.
389.
I have found that the claimant needed to be prudent in its dealings with the data
delivery for the audit, and it needed to ensure that its interests were being protected.
390.
If the respondent considered that the data transfer was best left to the experts, which
it argued at paragraph 108, then it appears anomalous why it chose to have its solicitors
attend the meetings, and correspond with the claimant’s solicitors about RFI 12.
391. The fact is that both parties’ solicitors attended the meetings, and corresponded with one
another over RFI 12, and I cannot accept that a prudent claimant should be precluded from
claiming costs to protect its position regarding this activity.
392.
However, this does not mean that the claimant is entitled to all costs it claimed, and
it was necessary to consider each line item to determine, which, if any of these costs were
proper and reasonable.

The involvement of lawyers had to be understood in context in which the claimant had initially
refused to comply with RFI 12, such that the respondent had to seek court orders.
393.
This was the thrust of its paragraphs 111 and 112 submissions. I have already found that
the slate was wiped clean by the obtaining of orders, for which the claimant was ordered to
pay the respondent’s costs.
394.
His Honour made no orders about ongoing costs to comply with the orders, so I find
that the costs, if any should be considered on their own merits, and not be infected by any
previous conduct of the claimant, for which it had already paid costs.
Valuation of these legal costs claimed
395.
I considered the claimant’s legal costs in line with the findings I have made above, by
considering each line item in each summary for the months of February through to July
2017, and if necessary, the supporting invoices behind those summaries.
396.
I have attached my working papers as annexure “LM2” and the costs that were
allowed as proper and reasonable were those costs associated with preparation for, and
attendance at the meetings, and correspondence between solicitors.
397.
I have rejected the costs in attendances regarding RFI 12 orders, reviewing data
dictionaries and liaising with experts, and attending to the client about the orders, as they I
find are not proper and reasonable costs.
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398.
In my view, Mr Beer was responsible for the co-ordinating and liaising with experts,
and the solicitor involvement in this activity, whilst necessary for the claimant, is not a cost
which I find that the respondent had to bear to have the data available for its audit.
399.
I have allowed the settling of Ms Wheeler’s affidavit.
400.
In the attached LM2 sheets, I have crossed out the line items that are not properly
and reasonably incurred, based on my finding above and totalled the costs for each invoice,
which I have then transferred to the spreadsheet “LM1” to calculate the adjudicated
amount.
401.
A lot of the charges for February 2017 were disallowed because they did not relate to
the meetings or correspondence with the respondent’s solicitors.
402.
Most charges in March 2017 related to correspondence with the respondent’s
solicitors, which I found were proper and reasonable.
403.
The charges for April, May, June and July 2017 related to correspondence with the
respondent’s solicitors and most of the costs I find were proper and reasonable.

XIII.

The amount of the progress payment
404.
I have transferred each claim item to the spreadsheet annexed as “LM1” and I totalled
the respective amounts there.
405.
I note that the payment claim made no claim for GST, so I have not added this to the
adjudicated amount.
406.
Accordingly, I find the adjudicated amount comprises:
(i)
$110,951.69
(ii)
US$152,706.10.

XIV.

Due date for payment
407.
The claimant at paragraph 21 of the application referred to s29 of BCIPA which
provides for the date by which the respondent is to pay the adjudicated amount.
408.
This does not deal with the due date for payment, which is a separate issue.
409.
I note the respondent made no submissions regarding the due date for payment, but
in its table on page 3 of its submissions referred to interest of 7.75% from 29 September
2017. This may be a concession about the due date for payment.
410.
At paragraph 22.13 of the claimant’s submissions, it also referred to a date of 29
September 2017, but it did not explain how it came by that date, nor did it expressly state
that was the due date for payment
411. s15(1) of BCIPA deals with the due date for payment (a) if the contract contains a provision
for it, which does not contravene the Queensland Building and Construction Commission
Act 1991, or otherwise is 10 business days after the payment claim.
412. There are no submissions from either party about the operation of the Queensland Building
and Construction Commission Act 1991.
413. Clause 29.6 of the EPC contract provides for a mechanism and a timing for payment after
receipt of the tax invoice. There is no evidence of a tax invoice being given by the claimant
presumably because no payment certificate under clause 29.4 had been issued for this
claim, because most of the claim had been rejected.
414.Accordingly, I find that the contract does not contain a provision regarding due date for
payment in these circumstances because a tax invoice had not issued, which means
s15(1)(b) of BCIPA is enlivened to require payment within 10 business days after the
payment claim was made.
415. The payment claim was made on 7 September 2017, so 10 business days after that is 21
September 2017.
416.
I therefore find that the due date for payment of this payment claim was 21
September 2017.

Chris Lenz

Page 33 of 34

Adjudication no. 305577 Fluor Australia Pty Ltd v Santos Limited

XV.

3 November 2017

Rate of interest
417. The claimant, at paragraph 22.8 of its submissions that the appropriate interest rate was
7.75% which it supported by reference to s15(2) of BCIPA and having traversed the contract
rate of interest in paragraph 22.5 of its submissions, as being lower than that derived under
s59(3) of the Civil Proceedings Act, which in turn referred to a practice direction in the
Supreme Court of Queensland, which the claimant said was 7.75% in paragraph 22.3 of its
submissions.
418.At paragraph 147 of the response submissions, the respondent stated that it did not dispute
the claimant’s rate of interest claim of 7.75%, but argued that no interest was payable
because no tax invoice had been issued.
419.
It is therefore argued that time for payment had not yet run.
420.
I am not prepared to accept the respondent’s arguments about the lack of tax invoice
thereby not triggering a time from which interest was to run. If the contract does not allow
a time for interest to start, then BCIPA provides for this eventuality.
421. I have already found the due date for payment of 21 September 2017, therefore find in
accordance with s15(2) of BCIPA, the rate of 7.75% interest will be payable from that due
date for payment
422.
I find the rate of interest is 7.75 % interest payable on the adjudication
amount.

XVI.

Adjudicator’s fees
423.
The default provision contained in s35(3) of BCIPA makes the parties liable for the
adjudicator’s fees is in equal proportions, unless I decide otherwise.
424.
The claimant substantially succeeded in its payment claim.
425.
The respondent raised jurisdictional objections in its payment schedule, all of which
it abandoned in the response, but the claimant’s application submissions had to deal with
these objections, and they were substantial submissions.
426.
The respondent’s submissions regarding the claimant’s obligations to have used SQL
scripts in extracting the data from the back end of SAP were arguable.
427.
Having regard to section 35A of BCIPA, and having regard to the respondent’s
submissions, it appeared to me that neither party participated in the adjudication without
any reasonable prospects of success or with an improper purpose, and in my view neither
acted unreasonably leading up to the adjudication or in the conduct of it.
428.
On balance, however, in my view, there was a need to exercise my discretion to alter
the default position that each party share 50% in my fees, because of the abandonment of
the jurisdictional objections in the response, which the claimant nevertheless needed to
address, and I decide that the respondent should pay 75% of the adjudicator’s costs as a
result.
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Adjudicator
3 November 2017

XVII.

ATTACHMENTs LM1 and LM2
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LM 1 ADJUDICATION CALCULATION
Description
Expenses
Bradley Beer incidentals
Growpoint properties
Jones Day
Invoice 33032832
Invoice 33041244
Invoice 33047446
Invoice 33056695
Invoice 33067986
Invoice 33070705

Payment claim

Korda Mentha
Invoice SI 028905
Plaut IT (Australia) Pty Ltd
Invoice 0102 0732
Invoice 1020682A
Invoice 01020702
Systec Int Pty Ltd
Invoice IAU/1617/059
Invoice AUS1000015

Engineering Home office
Bradley Beer Contracting
Heidi Grahn HO PBS
Linda Wheeler HO PBS
John Viggiano Info Mgt
Steve Gittins Proj Mgt
Linda Wheeler Incidentals
Bradley Beer Brisbane office

Adjudicated amount

Comments

$83.44
$33,451.60

$42.71
$0.00

$55,435.00
$57,510.00
$1,515.00
$2,865.00
$1,447.50
$157.50
$118,930.00

$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00

$28,515.00
$52,395.00
$367.50
$2,865.00
$1,447.50
$157.50
$85,747.50

$16,545.00

$0.00

$16,545.00 Proper and reasonable

$1,250
$7,187.50
$178.98
$8,616.48

$0.00

$8,616.48 Proper and reasonable

$2,119.73
$4,613.53
$6,733.26
$184,359.78
Labour
Labour
Labour
Labour
Labour
Expenses
Assignment
US$

Payment schedule

$17,059.01
$27,062.08
$44,848.05
$14,897.50
$9,145.00
$13,341.98
$26,948.14
$153,301.76

$0.00

$0.00
$0.00
$17,004.00
$0.00
$4,425.00
$0.00
$0.00
$21,429.00

$42.71 Claimant conceded
$0.00 Claimant conceded
Some proper and reasonable
Most costs proper and reasonable
Some proper and reasonable
Proper and reasonable
Proper and reasonable
Proper and reasonable

$0.00 Entitlement & quantum unclear
$110,951.69
$17,059.01
$27,062.08
$44,848.05
$14,897.50
$9,145.00
12,746.32
$26,948.14
$152,706.10

Proper and reasonable
Proper and reasonable
Proper and reasonable
Proper and reasonable
Proper and reasonable
Proper and reasonable
Proper and reasonable

