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Adfuclication no. 42012 Cymbal Kitchen and Joinery v Oasis Consteactio (Agsl) asfogizni

A. DECISION

I have made a decision under the Building and Construction Indusiry Paynents Act zoo4 {"BCIPA™,

and in respect of the claimant’s payment claim, that:

» the amount ol a progress payment be made by the respondent to the claimant is Lhe
adjudicated amount,
» the dale upon which the payment claim is due,
= the rate of interest at the rate of inlerest, and
o the partfes ave liable to pay the adjudication fees (heing the fees of the adjudicator and the
authorised nominating authority) in the propertions,
as shown on the first page of this decision.

B. REASONS

I. Backpround

1.

l_‘.-.l

w-l

10,

1.

13.

14.

Cymbal Enterpriscs Py Ltd trading as Cymbal Kilchen and Joinery (referred 1o in this
adjudication as the “claimant”} was engaged by MAW Group (Aust) Pty 1td trading as
Oasis Construction {Aust} (referred o in this adjudication as the “respondent”), to provide
cabinet making supply and installation at the 3anyan Tree Residences, at 8 River Terrace,
KANGAROO POINT (Q q16g {the “worl"), '

The work invelved cahinet making, supply and insiallation inte a display suite at the
Banyan Tree Residences.

I'he claimant igsued paymen! claim number 3 on 19 April 2m6 for $66,796.53 including
G5T, to which it claimed it did vot receive a response. Accordingly, it served a notice under
szoA(z) of the Building and Construction Indusiry Payments Act zou4 (“BCIPA"™ on 30 May
2016 and received the respondent’s payment schedule on 6 june 26 identifying a
scheduled amount of $o.

The claimant made an adjudication application an 20 June 2m6 to Lhe QBCC, which
referred the matter to me.

My agent sent the pariies my letter of aceeptance of the adjudication application on 23
June zo6 by email and by express post.

(O 27 June 216 and 5 July 2016 my agent received emails from the claimant attaching
cmail enrrespondence belween Lhe claimant and responeent which [ ignored as they were
not requested by me and were not submissions properly made.

On 6 July 2016 the respondent contacted my agent requesting the physical address (o
which the adjudication response should be sent and whether there was a facility for an
clectronic submission, 1L staled that the adjudication response would be hand delivered
later on Wednesday 6 July 2mé.

My agent replied with the address and an uplead link using Hightail,

[n reply 1o my agent, the respondent acknowledged the address, and stated its
understanding that elecironic submission was also seen as the correct method of delivery
for the response,

My apent did not reply to this email.

No physical copy of the adjudication response was delivered on 6 July 2016,

. At gz2pm on & July 2m6, my agent was sent an email stating the response had heen

submitted ¥ia the 1lighiail linl.

Omn Thursday moming on 7 July 2016, in response Lo the respondent’s 6 July 2016 email, |
accessed the Hightail link to downtoad a number of adjudication response docurnents,
which were hand delivered in hard copy at approximately 3pm on Thursday 7 July 2016,

Cn 7 July 2016 Lhe claimanl submivied that the application was delivered late and could net
be considered by me,
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Adjudication 1o, 4201z Cyvinbal Kitchen and Joinery v Oasis Construction (Aast) 25fo7 2016

15. | asscssed that this was a submission going to jurisdiction, to which T was obliged to have
regard, and [ sought submissions about service from Lhe parties to which I refer in more
detail below.

16. At that time, | requested an extension of time of three days from the partics in order to
consider this very important issuc, and this was granted.

1. Material provided in the adjndication
r7. | received | lever arch folder in the adjudication application, which included the paymeni
claim and payment schedule,
18, The adjudication respunse reccived on 7 July 2016 comprised 4 lever arch folders.

III.  Service of the adjuclication response

1. 'I'his is a critical issue for the parties, becanse it dealt with my jurisdiction to consider the 4
lever arch folders in the adjudication response, and/or ils electronic syuivalent.

20.The reason why Lhis was important, is that on 7 July 2016 the claimant submilied Lhat the
adjudication response was delivered lale, and therefore could not he considered in the
adjudication.

21 Accordingly, before considering in detail what was contained in the material, I am obliged
to consider this issue as a preliminary point.

zz. The payment claim amount of $66,766.53 including CST means that it is not a complex
payment claim as delined by Schedule 2 because it is under $750,000,

Date required for adiudication response

23.324A(2) of BCIPA provides that the adjudication response is requived wilhin the later of
the following:

{a) 10 business days after recefving a copy of the adjudication application;
{b) 7 business days after receiving notice of the adjudicator’s acceptance of the
adjudicalion application.

24.Although the adjudication application ideniified that the claimant served the adjudication
applicalion on the respondent on 20 June 2016, the respondent submiited that it received
the application on 22 June 206, and provided a Fastway Couriers tracking number
LAoo30156671 to demanstrate this fact.

25. My apent emailed the parties on 273 June 2016 with my attached acceptance of the
adjudication, and posted the letter by express post, which was delivered on 24 June 2016
according to the tracking number. I [ind that 24 June 2016 was the date the respondent
received the physical letter.

26, Therelore, I [ind that szqA{2){a) governs the iming of the adjudication response, and that
wilhin o business days aller 2z June zm6, required the adjudication responsc to be
delivered on or hefore 6 July 2016.

Uploading of adjudication response onte Hightail on 6 july 2016

27.0n 6 July 2016 ak g:32 PM, an email from the respondent was sent to my agent confirming
that the adjudicaiion response had been submitted via the Hightail link, and that a hard
copy would be delivered the nexi day (i.e. 7 July 2016).

28.4At that time the office was closed and the email was only accessed on 7 July 2m6.

20.0n the morning of 7 July 2:6 1 accessed the hightail documents containing the
adjudication response.

30,00 7 July 2006, at approximately 3 PM, Lhe hard copy of the adjudication responise from the
rospondent was delivered to my office at approximately 3 PM.

71. Shortly before that, an emaii from the claimant to my agent was sent containing
furisdiclional submissions objecting to the late delivery of the adjedication responsce (“the
jurisdictional submissions™}.
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32. 0m 8 July 2o16, after having reviewed the claimanl's submissions, I found they went to
jurisdiction. These submissions argued that:

(i) the adjudication response had Lo be delivered to the adjudicator by 6 July 2m#;

{ii) the adjudication response had been vplnaded o Hlighiail al a:30 PM on 6 July 2016;

(i} uniil the decuments had been downloaded from the Hightail site, it submitted they
had not been served;

{iv}  insupport of this submission it provided a copy of the case of Conveyor & General
Engineering Mty Lid v Basetee Services Pey Lid and Anor [2014] (3SC 32 ("Basetec™). In
these submissions it extracted paragraphs [27] and [38] to demonstrate that unless
the adjudicator had that downloaded the file from the 1lightail server on 6 July 2016,
the response was not a properly made submission;

(v} hyreference 1o the series of emails between the respondent and my agent on 6 July
2016, where my agent in response to the respondeni’s request, provided a physical
address [or Lhe delivery of the adjudication response together with a Hightatl linlg;

(vi)  therespondent had said at 9:47 AM on 6 July 206 in an email 1o my agent that a hard
copy of the response would be provided on 6 fuly 2006;

{vii) itadded that i was not for the adjudicator's agent to lead it through the process.

33. I requested that the parties provide me with submissions regarding the delivery of the
adjudication response.
34.To the respondent I requested that it provide submissions as to:
fa) whether it served the adjudication response within the time required by
ECIPA;
(b} in circumstances where;
a. therespondent's emai advising of the upleading of the Highlail
docurments were sent at 9:30 PM on 6 July 2016,
. no physical copy of the adjudication response was delivered to the
adjudicator’s agent on & July a6,
¢. the adjudication response in the hightail files was open by the
adjudicatur on the morning of 7 July 2016.
35 'l'a the claimant | requested that it provide subrissions in response.
36.Both parties complicd with the request within the time allowed and | summarise the
conlending submissions below,

Respondent’s submissions (which also responded to the elaimani’s eaglier jurisdiclional

submissions}

37-'l'he respondent refeceed Lo a series of unsolicived submissions issued by the claimant after
the adjudication application.

38. [t is submitted that it appeared as it T had read and considered each of the unsolicited
submissions [rom the clairnant, which it argued should not have been considered by me.

39.A¢8 this pofnt it is approprioie (o note that al peragraph 6 wnder the heading of "Background”
ahove, I referred to the cloimant’s earlier submissions and stated that [ had ne regand to
themt because they were not sulimissions praperly made. However, | had considered the
jurisdictional subnitssions.

40.The respondent sought to distinguish Busetec on the basis that it involved a materdally
different set of facts, on the hasis that in that case-there'd been no discussion belween the
parties as to what was an acceptable method for submission of the adjudication
application.

41 The respondent submitled that in this case, the serieg of emails between the respondent
and my agent, in which my agenl al 4:58 AM on 6 July zou6 identified the physical address
for delivery of the hard copy and also said “Please send the electronic submission via
hightail, using the following link:...”

qz.At parapraph 16 of the submissions, the claimant said that my agent had stated that a
submission could be properly submitted by following the link provided in the email, and
that my agent had provided the link,
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43./t added that in reliance upon my agent’s statcment, it submitted its response to the link
created by my agent.
44.1t then made reference to sufz2)(h) of the Hectronic Trensactions (Queenslard} Act 2001
(“ETA") and extracted the reievant provisions.
45.At paragraph 19 of the submissions, il argued that il was entilled to rely upen the
instructions provided by my agent, and that by uploading it to the Hightail linl, it had
submitted its adjudication response by the relevant time is required by BCIPA,
46.A1 paragraph 20, it argued that by analogy it was akin to my agent stating that a response
could be suhmitted by fax and then turning off the fax machine.
47.At paragraph 21 it submitted that my agent had stated Lo the respondent that: it response
could be submilted in a cectain way and in reliance upon that statement it did so.
48 Attached to the submissions was a Statutory Declaration of Mark Stankiewicz to which
were attached a series of emails between him and my agent.
4u0.AL paragraph 6 ol his suaLulory declaration he makes reference Lo his email to my agent on
6 July 2016 at 1011 AM — “Kesponse back fo the adjudicator confirniing our urderstunding of
the elecironic submission.”
50, Al paragraph 22 it suhmitted that if | disallowed the adjudication response on the basis
that it was made out of time, | would be denying the respondent procedural fairness, and il
would have no altemacdve but to seek a review on Lhe basis of denial of naturat justice.

(Claimant’s submissions

51 At patagraph 3 of its submissions the claimant argued Lhat T am unable ta consider
submissions made by Lhe respondent which were out of time, and that to decide on what
material to which I may have regard, I needed to do so before embarking, upon the aclual
decision.

52. [t argued that its earlier jurisdictional submission about the late adjudication response
could never have been envisaged at the ime of the payment clairn or the adjudicalion
application.

53. It argued thal its jurisdicrional submissions could net be ignored and cited the authority of
John Holland Pty Itd v Roads & Traffic Authority of New South Wales & Ors (“John
Holland") and a later NSW Case of State Wuter Corporation v Civil Team Engineering Pty
Lid {2013] NSWSC 1870, paragraphs [6g] - [7o].

54. At this point it is appraprigte to note that T accept that [ ant required to consider the
jurisdictional submissions because they deal with my furisdiction es (o the extent of the
matericl to which I may have regard, and ['m satisfied that fohn Holland supports this
propaosition,

53, 'I'he claimant took issuc with the respondent’s submissions, and in particular those dealing
with the argument that my apent had stated that a submission could properly be submitted
by following the link provided an email.

My analysis, .

56, [n the Statutory 1Jeclaration of Mark Stankiewicz and the attachments, it was Mr i
Stankicwicz's cmail of 6 July 2016 at 9147 AM Lo my agent thal contained confivmation of
hand delivery of the adjudication response al my address later that day. 'I'his email also
contained his enquiry, “In addition to the delivery of a hardecopy do you have a fucitity that
will allow for an electronie sulmission? The response file size ts expected to be beiween 6o
MBand 1 GB,

57. 1 find that it was in response to this email that my agenl responded at ¢:58 AM on the same
day with a reference to a Iightail link. I cannot accept that this constituted a statement by
my agenl that a subntission could properly be submitted by following the fink provided an
emgif, | find that it was in responsc to Mr Stankiewicz's email request and Lhal it is not
possible to draw such an inference.

58. In addition, my agent did not respond to che 6 July zo16 email of 10:n1 AM stating, "Chasis j
untderstands thaf (his electronic sulmission option is also seen as the correct method for :
delivery of the response in aceordance with the Act.”
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59-

aa.

1,

6z,

o3,

a4,

66,

67

68,

1 find that a lack of response from my agent is entirely proper in the circumstances,
because an adjudicalor must not descend into the arena to advise the parties about any
agpect of adjudication, and in particular the procedural aspects, because it is for Lhe parties
to comply with BCIPA,

In any event, I find Lhat my agent had been put on notice that the hard copy of the
adjudicatien response would be delivered later that day.

Whilst I do not have Lo make a finding on this point because it did nol accord with the
facts, had the email from the respondent about the uploading of the adjudication response
te Hightail oceurred during business hows, the document would have been downloaded
on & July 2016,

There is no evidence from the respondent that it aclvised my agent that the uploacding of
the adjudication response was not going Lo e possible during business howrs, nor is there
a request that Lhe documenl. be downloaded after business hours.

I fact, there was no evidence of any request from the respondent for the office to remain
open to take delivery of the hard copy which had becn promised eaclier, or [or some
arrangement Lo be made for delivery to take place on 6 July 206,

I am constrained by the decision of Mr Justice McMurde in Besetec, and in particular
paragraph [28] in which His Honeour held:

“In the present cuse, s1 of the ETA did nnt autherise the service of the adjudication
application, inclusive of @ material within ¢he Dropbox, for two reasons. The first is that the
present applicant had not egreed to be electronicolly served. The second is that the material
within the Dropbox was not part of an electronic communicetion s defined. None of the
data, text or images within the documents in the Dropbox was itself electronicalfy
communicated, or in the words communicated "hy guided or un-guided clectromagnetic
encrgy”. Racher, there was an electronic communication of the means by which other
fnformation in electronic form could be found. read and downloaded at and from the Dropbox
website.”

. Taccept the claimant's sulvnissions at paragraph 12 and find that Hightal and Dropbox as

hoth heing cloud-based document systoms such thal the decision in Bosetec is binding on
me.

1 downloaded ihe [Tighiai? decuments on 7 July 2016, because they had nol been sent to
during business hours on 6 July 2016, and no request had heen made for them to be
aceessed after hours, which was also when Lbe hardcopy adjudication response was
delivered to my office.

Why the respondent did not deliver the hardeopy to my office on 6 |uly 2016, or make such
a request to do so after hours, or download the hightail linlk after hours remains a inysiery
to me, but that is a matter entirely within the control of the respondent,

Whilst the respondent has not gone so far directly in its submissions, the circumstances
that it has outlined, and its submissions, point Lo a suggeslion that:

{i) an adjudicator’s agent is obliped to respond to a respondent’s cmail about is

understanding aboul acceplable service,

(ii)  in circumstances wheve there is no suggestion that the adjudicaiion response would

be delivered after hours on that day; and

(iii}  without the agent being advised of a late delivery of the adjudication respunse nor 2

request to upload electronic docunyents after hours;

(iv}  that it was incumbent upon the adjudicator’s agent to keep the ollice open upr until

69,

midnight in the expectation of delivery of the hardcopy of the adjudication response,
and/or to monitor all emails after hours, up until midnight, and to download any
Hightail files that were sent before midnight on the date that the response was
required to be delivered.
[ cannot accept this is reasonable, and 1 find the adjudication response was served on 7 july
zu6, which is ouiside the time prescribed by section 244A(z) of BCIPA. However ditficult
Lhat is for the respondent, T have no discretion to waive Lthe strict requirements of BCIPA.
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70.

IV, Isit

Whilst it s an unsatisfictury outcome for the respondent, who had no doubt spent some
Lime cornpiling 4 lever arch folders of material, the service of the documents was entirely
its responsibility and within its contrel,

This means | am unahle to have regard to the adjudicalion response, and am constrained
lo consider the payment claim and payment schedule and submissions properly made in
suppart of both those key documents, as required by sa6(a) of BCIPA.

a Construction Contract within BCTPAY

72.

FEL

4

75

7

77. | am therelore satisfied that suh contract falls within the definition of construction contrace

It is necessary for there (o be a construction contrect to which Lhe payment claim relates,
s0 [ need to find that the sub contracl agreernent falls within this definition.

The payment claim makes reference to kitchen and joinery, and the payment schedule
concedes that although the claimant diedd not execute a sub contract agresment, that a sub
coniracl agresment for joinery works for a display suite was entered into, For present
purposes the lerms of this contract do not need (o be considered.

Schedule 2 of BCIPA defines a construction contract in the following terms:

‘means u contract, agreement or other arrdnyement under which one pary undertakes fo
carry out construction work for, or supply related goods and services to, another party.”

I need to consider whether the work carried out fell within the meaning of construction
work under s of BCIPA. T am satisfied that instaffation of cabinets for a display unit falls
within the construction of a building under sto{1){a) of BCIPA. In addition, the supply of
the cabiners falls within sn{i){a){i} of BCIPA as goods forming parl of Lhe building, as part
of related goods and services in relotion to construction work.

In addition, in the payment schedule the respondent does not argue that the subeontract
was not a construction contracs under BCIPA.

under BCTPA, thereby allracting the right to the progress payment provisions under the

Act,

V.  Right to a pregress payment and reference date

78,

siz of BCIPA provides that:
“trom each reference date under g construction contract, a person is entiiled to « progress

payment if the person has undertaken to carry oul construction work, or supply related

gouds and services, under the contract.”

79, A reference date under BCIPA is found under Schedule 2 to be a date worked out under the

o,

progress claim period, due to the fact that the information hus not been pravided prior to this

a1,

contract, or if Lhe contract does not provide [or one, then it is the last day of each month.
In the payment schedule, the respondent has identified the refercnce date as 25 April 2016,
and al paragraph 3.3 of the schedule it says, “In the alternative the Claimant is entitled to
make a claim for these variations, the Cleimant cannot be paid for these variations in this

claims reference date.”

There appears to be a typographical ertor in this statement, bul it appears as if the
respandent is asserting lack of information being provided to it hefore this claim, rather
than complaining that the payment claim is invalid because it has been made before the
reference date of 25 April zo16.

82, At paragraph 3.4 of the schedule the respondent says, “In addition to the fact thot the

83,

Cluts Tenr

Claimant hus not submitted a compliant Progress Claim the Respondent has exercised its
right under the Contract and provides the following assessment of variations, refer fo section
4 below.” | presume what the respondent js atlempting to do is deny the claimant’s
entitlement to the variations in the progress claim, but in any event providing submissions
against any entitlement for ihose variations.

The Lenor of the ebjections in paragraph 3 of the payment schedule seem to be focusing in
on the [ailure by the claimant to adbere (o the requirements of the AS 2345 conlract
regarding variations, and that they fall outside the period identified in the conlract.
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Vi

B4. There appears therefore to be ne submissions in the payment schedule that the payment
claim has heen made belore Lhe reference date, although as | said is nol entively clear from
the words used, as identified ahove.

Accordingly, as a matter of prudence as it goes to jurisdiclion, [ need to make a finding

about the reference date applicabie to this claim, which | find was made on 19 April z016.

B6. If the reference date is 25 April 206, then thig payment claim has been made too carly.

87. This is a jurisdiclional point, so that despite me heing unable lo have regard to the
adjudication response, which may have squarely raised this issue, the claimani has
proevided submissions on this point, and ! veed o examnine them to make a finding.

BY. Having regard Lo paragraph [48] of the claimant’s submissions, the claimant indicatesy its
disagreement with the 25 April 2016 reference date, and refers to an email of Mr Liew of the
responclent of 2o April 2016 to the claimant {Aonexure Ei5), in which Mr Licw conceded
that the claimani had not submitted a progress claim in March, such thal the payment
claim number 3 was submitted in the correct reference period. | find that this s a
concession made by the respondent, after it veceived the payment claim on 16 April 2016,

8g. Whilst the claimanl denied that it had contracted on the AS 2345 amended Lerms
identificd by the respondent, ai paragraph [43] it conceded that a reference date arises on
the 25" of cach month, and that payment was 25 business days from the issue of the
payment claim.

go. I find from the concession made by Mr Liew of the respondent that no March ¢laim had
been made by the claimant, that the reference date for this claim was 25 March 2016.

o1. Accordingly, I am satisfied that the claimant falls within the definition of section 12 and
that it suhmitted a paymenl claim from « reference date.

gz. | therefore have jurisdiction to adjudicale the matter.

&5

Pavment Claim

g3. As | have mentioned previvusly on 19 Aprl 2m6 the claimanli pravided the respondent with
its payment claim, which | found under tab B of the claimant's submissions.

a4. The payment claim comprised a tahle, presumably a spreadsheet, which identified the
project as Banyan Tree display, 8 River Terrace, Kangaron Poing, with the following details:

{i} Under section A - Original Conlracr with a sum of $75,000 by reference to r7 items.
[tern number 17 refers to a discounl offered un the original quote g November 2015 of
431600, 78;

{i1} Uinder section B -Variations it made reference to “as per attached sheets and plans”
and identified 14 varialicns as line items totalling an amount of $36,579.60;

fiii)  Under the Summary Section il lotalled the Original Contracted Worlks plus the Total
Variations to which it added GST, and then subtracted payment that had been made
on v April 2016 of $56,263.03, resulting in a Balance to Dale ol 566,796.53;

95. Further documents in the payment claim consisted of three pages of detail regarding the
variations claimed, in which it oudined the breakdown.

g6, Therealler in the payment claim 43 pages of time sheels were attached which make
reference 10 “Banyan Tree".

g7. 'I'he payment schedule did not take issue with the payment claim in so far as section 17(2)
issues were concerned,

68. I am therefore satisfied having regard to Lhe items identified above, and having regard to
Lhe work identified in the payment claim that it sufliciently identified the work
required by s1p(z){a} of BCIPA.

9g. 'The claimed amounl was 566,796.53 including GS 1 identified in the payment ¢laim, so P'me
satisficd that the payment claim has identified an amount as is required by section
17iz)ib) of BCIPA,

100, The payment claim contained the endorsement that, “This is @ payment claim under
section 17 of the Building and Construction industries Payment Act (QLEDY 2004 and relies on
and incorporate by reference here, alf documents and correspondence of any type that are
passed between us,”
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101, Accordingly, T am satisfied that the payment claim was endorsed as is required by
section 17(2){c) of BCIPA.

VII.  Paymient Schedule

10z.In response te a s204 notice dated 30 May zo6 from the claimant (the “notice”), on 6 June
2016, Lhe respondent provided the claimant with a payment schedule comprising six pages.

103. 1t referred to the payment ¢laim served on 19 April 2ze16 and specified the schedule amount
of so and T find that it was made within 5 business days of receipt of the notice.

104, [ am satisfied from the conecssion made by Lhe claimant thar that the duc date for
payment was 26 May 2u6; because at paragraph [43] of its submissions, il conceded that
payment terms were 25 business days (rom the issue of the payment claim.

105. The s20A notice had to be provided within zo business days after the due date for payment.
I am satisfied Lthat il was issued on 30 May 2006, which was 2 business days after the due
date for payment of 25 May 2006, which is within the 20 business days as required hy
s20Af3)(a) of BCIPA.

106, I'm satisfied therelore that notice complied with s2o0A{3){a} of BCIPA and the
payment schedule complied with seetion 18(z) of BCIPA.

107. Therelore, I'm satisfied that the payment elaimt can be adjudicated.

VIII.  The construction contract

108, I am now obliged to make a decision as to the construction contract and its terms,
whilst being mindful that it may just be an “arrangement” between the pariies, which still
falls within BCIPA’s definition of consiruction contract.

109, It is evident that therc is a significant contest helween the parties in relation to this
issue, and the point of departure of Lhe contest is the payment schedufe. The payment
claim did not deal with the contract terms, so [ will consider the respondent’s position
froom its payment schedule and then the adjudication application submissions in order to
ascertain ohjectively whal the parties had agreed.

Respondent’s submisstons in the payment schedule

na. At page 1 of the paymeni schedule, and paragraph 1in particular, the respondent, whilst
conceding that the claimant had not executed che subcontract agreement [paragraph 1],
alleged Lhat the parties had entered into a sub contracL agreement because:

{1) the claimianl had accepted the Respondent's Contract Conditions - amended AS 2545
as noted in the pre-award check list which had been confirmed by the claimant;

(it) a leiler of intent dated 1 November 2015 had been issued to the claimant noting the
agreed subconlract sum of $73,000 plus GS'I', which was issued (o the claimant
together with a sarople of Lhe subcontract agreement which the respondent inlended
ter enter into with the claimanl, I submilled that the claimant had not raised any
objections or concerned ahout the sample subcontract agreement;

(i) asub conlract agreement was issued to the claimant on 30 November zo15 with a
cover letter in which it identified that it is noted that it was deemed the terms and
conditions as outlined in the atlached sub contract agreement were accepted on
commencemant of the works unless noliflcation was received prior. It argued that the
claimant did not raise any concerns or nbjections regarding the subcontract
agreamegnt,

m. [do not have the kenefit of the adjudicalion response submissions to support the paymen
schedule, for the rcasons identified above, so [ will consider each une of these factors in
light of the material before me, including the claimant’s submissions.

nz, Whilst [ am netl critical of the claimant in relation to this issue, iL would have been helpful
e have had legal submissions reparding the claimant’s arguments aboul entry inko the
contract, and the terms that the parties had agreed, which would have assisted in
narrowing, the issues.

13 Wheo considering the issue of contract formation, one normally approaches the task by
comsidering whether there had been an agreement in tevms of consensus ad idem: [Cremean,
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Witting and Sharkey: Brooking on Building Contracts 5 edilion {2014) LEXIS-NEXIS
Butlerworths Australia, paragraph 11| ("Brooking™).

14, Ordinarily this reguires an analysis of offer and accepfance, and the requisite consideration
moving from the promisee for a hinding contract to be concluded: [Seddon and Ellinghaus;
Cheshire and Fifoot’s Law of Contract g™ edilion Australian edition (2008) LEXIS-NEXTS
Butterworths, paragraph 4.6 {“Cheshire and Fifoot”}

13. I will need 1o have regard to these and other Lexts om time to time in order 1o complete
Lthig analysis.

Claimant’s acceptance of the contract conditions noted on the PreAward checklist
06, Whilst it is not clear from the payment schedule which PreAward checklist to which the
respondent was referting, there are a serics of emails in Annexuces 2, 3and 4 in the
claimanl's maierial which referred to: _
{i} the PreAward checklist (Friday, 6 November 2015 at 3 PM) [Annexure z|;
(i} the PreAward checklist Revision A (Tucsday, 10 November 2015 at 12.51 PM)
[Annexure 3];
(i) the PreAward checklist Revision Final {1'ucsday, 10 Noveraber 2015 at 2.49 PM)
[Annexure 4.
7. Given Lhat the final cmail contains the only PreAward checklist in the material 1will draw
the logical inference that this is the document to which the respondent is referring,
n&. ''his PreAward checklist makes reference to:
a.  dute of guotation, but does not include that daie in it;
b. refers to a tender amount of $75,000;
(i) ascope of works comprising 24 numbered items CW o1 Lo CW 24,
{iv)  references to “Glass Splashback”, “Mirror” and “Miscellaneous”,
{v} Schedule of Rates;
{(vi)  agendas/clarification;
{vii)  allernatives and/or cost savings;
{viii} goneral items, with the second line item "accoptance of Qasis contract conditions ~
amended AS2545 and in the right-hand column “Yes”;
{ix) leadLlime iems;
{x} Project hold peints/required client approvals;
{x1)  tender checkdist;
{xii)  fixed day labour rates with rates for ordinary time, Lime and a half and double time;
{xifi) personnel,
{xiv} original quotation;
{xv)  discount;
{xvi} final conlract value s75,000.

119, L cannot see from the email that the Oasis condract conditions — amended ASz2545 were
altached to it. In fact the contrary is asserted by the claimant in submission paragraph [27] in
whicl it said, “A¢ that stage if had not heen provided with o copy of oasis amended AS2545
document.”

120.Accordingly, I am not satisfied that the claimant had notice of the terms and condilions
when thig Prefward checklist was provided.

121. [n the text by Julian Bailey: Construcéion Law, In Furma Law {zon) ["Bailey”], volume 1,
paragraph z.28, the author says:

Tt is necessary for the formation of « contract that essential terms are agreed such that
they are capable of description or urticulation with a reasenable degree of certainty;
thorby v Goldberg (1964) 112 CLR 507 ot 606-607."

122. 1 therefore find that the claimant had not accepted the Ousis confract conditions — amended

AS2545 on 10 November 2015 hecausc it had no notice of them.

Letier of intent dated 1 November 2025
123 | find this document in Annexure 7 of (he claimant’s material which served as confirmation
that the claimant had been approved to procced with the works set out in the drawings and
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specifications for $75,000 (excluding GST), The leuter identified that the standard terms and
conditions accompanied the letter, and I find this document at Annexure g, which appears to
be a word document with macros into which the contract details needed to he introduced,

124.Fn the letter the respondent stated in the second paragraph, “A formal contract will be issued
in due course.”

125 The respondent argued that the claimant had not raised any objections or cencerns about the
sample subconlract agreement, such that | assume by fnference, it argues that the claimant
could be bound to those terms.

126.I am not prepared to make such a finding because essentially the sample contract was blank
{apart from the Australian Standard Sub Contract Conditions) and [ saw no invitation in the
letter that thore was an expeclation that the claimant needed to raise these concerns, in
default of which a contract would be concluded.

127.'T'a my mind Lhe fact that nothing had beon filled in, suggests thal any reasonable person
would have had a whole ot of concerns about there being absolutely no detail relaling 1o
their particular agreement, such that it there was an expeclalion that these concerns had to
be raised at that Lime, then any reasonable claimant would have done so. I [ind that there
was no expectation that they would be required to do so.

128, Furthermore, the statement that A formal comtract would be issued in due course, to my mind
falls within the thivd litnb of Masters v Cameron {1954) g1 CLR 353, in which the parties
intended te postpone the creation of contractual relations until a formal contracl was drawn
up and executed.

12g.'I'he electronic extract of this case refors at paragraph |g] to page 360 of the CLR, where the
High Court held (and [ have separated each limb for case of reading):

“Where parties who have heen in negotiafion reach agreement upon terms of a
contractual nature end alsu agree that the matter of the negotiadion shall be deatt with
by a formal contract, the case may belong to any of three cases.

it may be one In which the parties have reached finality in arrunging ol the terms of
their bargain and fntend to be immediately bound to the performance of those terms,
but at the same time propose to hove the terms restated in a form which will be filler or
more precise, but not different in effect.

Or, secondly, it may he the case {n which the purties hove completely agreed upon alt
terms of thetr bargain and intend no depariure front or addition to that which their
agreed terms express or imply, but nevertheless have made performance of one or more
of the terms conditional upon the execution of a formal document.

Cr, thirdly, the cuse may be one in which the infention of the parties is not to make @
concluded bargain at eff, unless and until they execute a formul contract.”

130.] appreciate that there s a statutory declaration from Karen 'l'essarola in which she said that
the n November letter with the draft contracL was not received until 18 November 2015 and
without auy conlroverting evidenee, | accept this fact.

131. Accordingly, as 18 November zo1s, 1 find that because the respondent said that a formal
contract would he issued in due course, there was no contract on the Quasis contract
conditions — amended AS2545 ("the respondent’s contract”}.

30 Novembher 2015 (ssue of contract documents

13z2. I find this letter at Annexure 1o of the claimant’s material,

133. I note that at paragraph .1 of Lhe payment schedule, the respondent conceded that the
claimant did not execute the subconlract agreement. .

134.1 note that Karen Tessarolo swears that the letter dated 30 November 2015 was only received
an g December 2015, and [ accept this cvidence without any controverting evidence from the
respondent. It is further conlirmed by an cmail dated 3 December zms [Attachment o,
second page] from the respondent, in which the claimant was alerted to the fact that the
contracl would be posted overnight,
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135. The letter attaches the subcontracl agreement and requests that it be signed and returned
with atlachmenls requested, 1'he penultimate paragraph stated, "It is deermed that the terms
and conditions as eutlined n the attached sub contrect agreement are accepied on
comniencement of the works unless notification is received prior.” | call this the “deeming
provision” of the respondent’s contract.

136.This is essentially the submission in paragraph 1.2.3 of the payment schedule, and T presume [
the respondend argues that once this lotter was sent, the deeming provision was activated,
such that ance the claimant had commenced work it would be deemed Lo have agreed to the
respondent’s contract, unless the respondent had received prier notification from the
claimant.

137. In ihe payment schedule, the respondent makes no reference to any nolificalion heing made
prior to commencement by the claimant.

138. However, the email in annexure 12 from the claimant to the respondent which was daled 16
Iarch 2016 stated at paragraph 1, "Original signed contract - as you know and we have
frfqumt[}f renttnded FOUT COFPUanY, Cymbal have never signed the documents senf (o Uy O 11
Novernber 2045 os fl does inor represent the bargain between us...”

17g. /At paragraph [3z2} of the claimant's subnissions il argued that the decument was never
executed as it did nol rellect the bargain between the partics.

140, Furthermore, at paragraph [34{h}], it submitted that by 30 Novernber zou5, the
claimant had already been working on the project for 16 days and that the respondent could
not post-date a condition. Without any conlroverting submissions, T am satisfied that work
did commence in mid - November 2mg,

141. 1 note that T'rent Clayden's statutery declaration at paragraph [4] said that due to delays on
sitc they were not given access to undertake inseallation until the heginning of January 206.
Iowever, I infer that the significant amoeunt of fabrication work would have had to have
takan place previously for installation to have commenced on that dale, so ['m satisfied that
work had commenced in mid-November zo15.

192.At paragraph [37] the claimant submitted that it had continually raised the issue of the
contract with the respondent’s Mr Licw, and I am therefore satisfied thal the deeming
provision could not have been activated {even il iL was binding, ahout which I do not need to
make a finding}, given thal [ cap infer from the facts that the claimant bad not agreed 1o the
regpondent’s contract and had advised the respondent accordingly.

143.1 refer to the statutory declaration of Trent Claydon, and he has made a declaration at
patagraph 7 that, “The work o site wus completed on 25 Pebruary 3016.” I'm satistied from this
declaration without anything controverted by the respondent, that Lhis is the case.

144. I'his means that as at 16 March 206, some three weeks aller the works are complete, the
claimant had still not apreed o Lhe Lerms of the respondent’s contract. .

145.Accordingly, I reject Lbe respondent’s payment schedule submissions that the claimanl had
agreed 1o the respondent’s contract.

Clgimant’s submissions about the contract

116 Essentially the claimant argued, al paragraph |26] of its submissions, that as at 10
November zo15 Lhe parties had reached agresment. It said that the preparation of a formal
contracl document was a formality to follow, !

147.Although it has not made legal submissions on cthis point, il appears that the effect of this i
submission is that it falls within the (st limb of Masters v Cameron (1954} g1 CLR 353 which '
provides that the parties may inlend to be hound immediately, though expressing a desire to
draw up their agreement in a more formal document at a later stage.

148.45 at this date, and by reference to submission paragraph [18], which I accepl without
controverting submissions from the respondent to which [ can have regard, 1 find that the ;
offer made by the claimant on 6 November 2015 containing itz quotation, had been made as ;
foune in annexure 1,

144, There is then evidence of some negotiations as identified in paragraphs [18] through
to [21] of the claimant's submissions, which according to the claimanl culminated in an
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agreement on 10 Novemher 2015. As at that date the PreAward checklist - revislon final hacd
been provided,

150048 10 Lhe “Acceprance of Oasis contract conditions — amended AS2545 and in the right-hand
cofumn “Yes" in the checllist, the claimant argues at [26] is that the parties had to agree the
Oasis standard conditions, not that it agreed with them.

151 The guestion hecomes whether the {dasis centract conditions - amended AS2545 are essential
for a vontract to be formed, o1 whether a contract without reference Lo Lhem could have heen
concluded, as asserted by Lthe claimaat on 1o November zois,

152, T'he parties had agreed the scope of works, the price which was discounted off the 6
November zo15 offer, together with the original quotation and a whole series of other items
identified in the checklist which quite sensibly poverned the projecl. These included all z4
numberad items required by the project which were identified in some detail together with
the schedule of rates, fixed day labour rates ot cetera.

153. On the claimant’s view, the contract had been concluded on 10 Novernber 2013, such that the
respondent’s contract terms could net unilaterally alter the terms of the agreement already
reached on 10 November 2015, as identified in paragraph [34] of its submissions.

My analysis

154.By inference, and having regard to these submissions, and the contents of the respondent’s
PreAward checldist, it is apen to consider that a contract had been concluded on 10
Novermber 2015 for the following reasons:

a. the reference to the Oasis contract conditions - - amended ASz25.45, was only one ling
item, and the respondent did not atlach them (o the PreAward checklist;

h. works had already commenced in mid-November 2015, and the respondent had not
still not provided the Ousis contract conditions — amended AS2545;

. it was nol unlil o December zar5 that Lhe claimant had a copy of the Oasis contract
conditions - amended AS2545, with which the claimant said it disagreed;

d. despite requesting that the contract be executed, the respondent allowed the works
to be completed without the Oasis contract conditinns — amended AS2545 being
signed;

¢. the essential ingredients in order for the work to be completed were evident in the
PreAward checldist, such that objeclively a contract could have been concluded.

155. AL paragraph [x.u0] of Batley, the learmed author said “An essentfal term is one which must be
agreed, failing which no contract comes into existence. There are two senses in which d term af
the contract may be ‘essential. ™

156 Following on at paragraph {2,2] the author said:

a. “First, a ferm is essential with the partics regarded agrecment upon tf is of such
tmportance that they did rot contemplate themselves being legolly bound unless the
Lerm was agreed. A term may be “essential”, in this sense, even if the contract under
negotiation could operate adequately if the term in question were not agreed or
included..”

b. Secondly, a term may be essenttal in the sense that i1 is not dyreed by the parties, the
agreement witf be incomplete. In construction and engineering contracts, the principal
rtatter that must be agreed upon is the contractor’s scope of works (my underlining).
it is often said that the contract price (or basts of remuneration} must ulso be
agreed....Jf partics agree on matters that are essential to make the agreement
sufficientty complete so is to be workable in praciice, the fact that they have not agreed
on matiers of economic or other significance will you usually not preclude the
conclusion thai ¢ contract was agreed, unless it is evident thaf the parties required
agreement on those matters hefore they would be bound.”

157. (yiven that the scope of works, and the contract price and schedule of rates and day labour
rates, and reference to the drawings had been agreed, suggests Lhat a contracl was concludad
on 10 Novernber zo15 based on the PreAward checklist, the original quotatiom and the
drawings to which it refarred.
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158. However, this requires consideration of the elements of oller, acceptance ant
consideration. Traditionally, a quolalion by a contractor is considered an offer capable of
acceptance, such thal the & November 2016 1:48am email attaching the quotation could be
cansidered the claimant’s offer.

t50. The raspondent at 3pm on & November 2015 [Annexurc 2 of the claimant’s malerial] sent an
email back saying, I am heginning the paperwork fo get you guys signed up for this project.”

160, Cheshire and Fifoot paragraph 3.22, page 114 provides that, “Acceptence is a
communication tv the offeror of on unguelified assent to both the {erms of the offer and to the
implied invitaifon in every offer that the offerce commit himself or hevself to the contract”

161, The respondent’s email could not be considered unequivocal acceptance of the offer,
particularly since the respondenl attached the PreAward checklisl with the scope of worls
and peneral contract ilems [2% paragraph of the email].

162.Accordingly, it is open to find that this was a counter offer by the respondent capable of
arceptance by the claimanl.

16z Annexure 4 of the claimant’s material contains an email from the respondent to the claimant
on 1o November 2015 at 2:0pm, which refers to discussions with the claimant about the
scope of works, and attaches ihe final scope of works.

164. I am able io draw the inference that whatever phone discussions were heldl, it appears
as ifthe claimant had not unequivocally accepted the respondent’s counter-olfer, hecause a
final scope of works was issued by the respendent, with the email heading "Revision Final”,
This conlained the final PreAward checkdist.

165. Accordingly, | draw the inference that this was a further connter offer made by Lhe
respondent.

166. Aunexure 5 of the claimant's material contained an email from the claimant, Lo the
respondent on 10 November zo15 al 5.8pm stating, “Hi Adant As per telephone conversation
between you and George today, George agreed to proceed with the Pre-Award checkdist -
Revision Final. Please prepare the agreement. And confirm the time ond location for the
meating with the Architect on Thursday”

167. In my view, the contract had been concluded at this time by unequivocal aceeptance by the
claimanl of the PreAsard checklist offered by the respondent. | have already considered that
the claimant did not have notice of the Qasis contract conditions . amenided A52545, but in
my view they were not essential terms for the conclusion of the contract, hut was a desire to
formalise the concluded agreement later, as per the first limb of Masters v Cameron.

168, It is evident that the claimant did nov agree with what the respondent had jotroduced
into the Oasis contract conditions — anrended AS25.45 at a later stage (g December 2015},
which it argued did not formalise the concluded agreemeot. However, that does not delracl
from my [inding that a concluded agreement was possible,

169, I ind that the claimant’s quotation {witl its reference to drawings) o which the
Prepward checklist makes reference, and all other matters identified in the checklist referred
to in paragraph 18 above, contained the essential terms on which Lhe partics had reached
agrecTent.

170.Censideration to my mind was then provided by the claimant being prepared lo meet with
the architect on Thursday {presumably 12 November 2015) and commence work in mid-
November zo15, which T had found tock place,

171. Accordingly, a contract wag concluded at sa8pm on 10 November 2015.

172. I now turn Lo the merits of the claimant’s claim. In this regard, a useful approach is to
consider 4 elements of a claim that are analysed to determine whether a claim is made out
and they are:

a, 'I'he story surrounding the claim —i.e. the background explanation to the
circumstances of the clain;

b. That there is entitlement to make the claim - often by reference to a term ol a
conlract providing that entitlement;

c. Substantiation of the claim - provision of evidence of supporling facts
demonstrating thal entitlement and the guantum;
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d. Quantrm - the supporting calculations or plausible explanation of the amounls
claimed.

3. The merfis of the clajmant’s claim
173. It is useful for the parties Lo he aware that [ am obliged by section 26(z) of BCIPA 1o only
have repard to:

(a) the provisions of BCIPA, and where relevant the provisivns of part 44 of the
Chreensiend Builiding and Conséruction Conmmission Act:

{b) the provisions of the construction contract;

{c) the payment claim, together with all submissions, including relevant
decumentalion properly made by the claimant support of the claim;

(el} the payment schedule, together with all submizsions including relevant
documentation properly made by the respondent in support of the schedule;
and

(e} the results of any inspection carried out by me.

174.Unfortunately (o1 Lhe respondent, T am unable to consider its adjudication response for the
reasons identified under the heading “Service of the adjudication response” above. These
submissions, which would have been the s26{z)(d} submissions, including relevant
documentation properly made by the respondent in support of the schedule.

General observations regarding valuation

i75.1 need to firstly consider the story, entitlement and substantation, collectively considered
“contractual entitlernent” before dealing with the izsue of valuation. However, with respect,
the claimant appears to argue that I am obliged to follow its valuation, in cases where the
respondent has valued the claim as nil, as identified in the payment schedule, and that the
respondent was unable to change that valuation in the adjudication response.

176.For cxample, througboul Lthe claimant’s submissions, at paragraphs 203,214, 235, 251, 274,
283, the claimant submitted, "As the Respondent does not supply an alternative (o Ni, and
cannot do so by virtue of sag{4) of the Act, then the only alternative is Cymbal’s valuation,
With respect the Adjudicator hus no alternative, Cymbal says in the ubsence of a contractual
mechantsm for valuation, Cyinbal’s valuation complies with sis{1ih}of the Act”

177 With greal respect, 1 do not agree with the elaimant Lhat I have no altemative, but to
accept the claimanl’s valuation. [ do not understand that {o be the law, and that
propuosition by the claimant could lead an adjudicator into jurisdictional error: |Brereton |
paragraph [86G] in Pacific (reneral Securities Lid & Anor v Soliman & Sans Pry Lid & Ors
[ze06] NSWSC 3],

178.] am at a disadvanlage in not being able to have regard Lo the adjudication response, which
may have had submissjons and calculations that would assist valuation under siq.
ITowever, that does not mean that I am constrained to accept the claimant's valuation.

179.In the case ol $5C Plenty Road v Construction Fngineering (Aust} & Anor [2015]) VSC 671, at
paragraph [77] Vickery Theld by reference to Hodgson JA in New South Wales in
Coordinated Construction Co Pty Lid v JM Hargraves (NSW) Pry £.td ['a 2005 NSWCA 228
thal:

“The adfudicator's duty is to come to have view us tv what is properly payable, on what

the adiudicator considers to be the true construction of the contract and the Act and

the true merits of the cluim, and while the adjudicator may very readily find in favour of

the claimant on the merils of the clatm in the absence of @ povimeni schedufe or

udjudication response, or if no relevant materinl is advanced by the respondent, the

absence of such materiol does nof entitle the adiudicaror simply to award the amount. of
the clgim without adidressing its merits, (my undealining) which us o minimum would
involve determining whether the construction work identified in the payment cluim fas
been carried ouf, and what is its value.”
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18a. At paragraph [81] Vickery ] went on to find:

“I'he absence of relevant matertal from the respondent, or the presentation matertfaf in
an incoherent fashion, does nol entitle en adiudicator to simply award the amount of
the claim. As a mirimum, the adjudicator is obliged to determine whether the
canstruction work ffentified tn the payment claim has been carried out, and what is its
vafue, The adjudicator is obliged (o make these findings on the evidence before him or
her™

131, In addition, in the Queensland case of Unifor Australio Pty fid v Katrd Pty Lid ATF
Morshan Unit Trust 1/As Beyond Completion Projects [2012] QSC 252, Daubney | held thal
an adjudicalor's decision was void because the adjudicalor was required to assess the
amount ef the paymenl claim under 26 of BCTPA and regulated by s14 of BCIPA, and he
had not done so.

182.In this case, al paragraph [31], His Honour reforred to the adjudicalor aceepting that the
claimant’s claim represented a “reasonable fisure” of the additional costs incurred by the
claimant, which was in ne way referable 10 the contract between the parties, or to any
agreed varialion [or an adjustment by a specific amount.

183. At paragraph [32], His Flonour said that the adjudicator had no regard 1o the provisions of
BCIPA in perfurming the valuation, and thal his approach was rather akin to making an
assessment on a guanfum mertt, on the basis that this would avoid an unjust result. His
Honour held that such an approach was incorrect and he set aside the adjudicator's
decision.

184.Accordingly, [ am obliged, having regard to the payment claim and the payinent schedule
and all of the evidence, and assisted by the claimant’s submissions, after heing satisfied
that the claimant has demonstrated its entitlement, Lo make a vafuation of the
construction work carried out and the related goods and servires supplied under s1q of
BCTPA.

185, The reason why valuation under s14 is required is because the variations fall within sia{b}
of BCIPA, as Lthe contract dves not provide for their valuation. ITowever, s13{a) of BCTPA
applics to the nriginal contracl claim items, to which | refer helow.,

186, [ make reference to the claimant's submission that its valuation complies wilh
s14(1}{b) ol BCIPA. Al this stage | merely list the requirements of s14{1)(b} which provides:

“s24(1){1} if the contract does not provide for the matter, having regard to—
{i} the contract price for the work: und
{ii} eny other rotes ar prices stated in the contract; and
(1if} uny variation agreed to by the parties to the contract by which the contract
price, or any other rate or price stated in the contract, is {o be adfusted by a
specific amount; and
{iv) if any of the work is defective, (he estintated cost of rectifying the defect.”

187.1 will now progressively consider each head of claim firstly under the heading of
conlractual entitlernent and then make a valuation of that ¢laim on a progressive basis.
Each valuation item is Lhen taken to table A below. For compleleness, table A also includes
the iterm number, descriplion and the payment claim and payment schedule amounts for
cross-reference purposes.

Contractual entitlement

188, As [ said, T need to establish for each head of claim, that the claimant has
demonslrated contractual entitlement under Lhe construction contract to he paid a sum of
money for conslruction work and for related goods and services undertaken to be supplied
under a construction contract. Thercafter, a valuation of thal claim is made and the
amount valued is then referred Lo the table A under the heading, “The amount of the
progress payment.”
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189. Accardingly, although Lhere is no adjuclication response which I may conssicler, this
adjudication will not be simply a "rubber stamp” for the adjudication applicalion, and afler
this coniraclual entitlement is established, the consideration of the value is made having
regard to all submissions, particularly those provided in the payment schedule.

190. BCIPA requires an adjudicator have regard Lo Lhe provizions of the contract in order
to lye satisfied of Lhe controcteal enfitferment to the claim, and, if so then to value the
payment claim. The analysis that now takes place considers the original conlract claim
ilems, the variations and the respondent’s deductions from the point of view of
entitlement.

191. At paragraph |1or] of the claimant’s submissions, the claimant provided a very usetul
summary of the iterns in dispute, and | have vtilised this farmal for table A under Lhe
heading “The amounis of the progress payment” below,

192.However, [ noted some ervors in the item number notificaiion in that table, compared to
the paymenl claim numbering, which appears to have heen prompted by the payment
schedule revised numbering causing the error, and [ have corrected in my table A below.

193. Unfortunately, the payment schedule did not always follow the layout and numbering in
ihe payment claim, which made correlating the items in dispute a little bit difficult
kecause the ilem numbers in the payment claim did not refleet the CW numbers, and they
did not always agree with the respondent’s numbering.

194. I adjusted the layout of the tabie slightly for the original scope contract ftems by
inserting a row in which the undisputed item amount was entered, which [ calculated from
both the payment claim and the payment schedule resulling in a figure of $50,789.23. On
Lhe nexl row below that, [ then subtracted the discount amount of §2161.78, in order to
correctly calculale Lhe dilferences between the pavment claim in the payment schedule. |
then provided the adjudicated ameount for those ilems, and al Lthe same for the variation
claims and the deductions.

a. Coniract {fems

155, t'he originai contract works amaunied (o $75,000 plus GST and the payment schedule
amount is $72,360.86.

156, By relerence o items 1, 2, 7 and 7 in table A below, the payment schedule reduced the
clainy amounis by a paviicular percentape on the basis that the werk was defoctive and
made referonce to an attached defects list. There was no defects list attached to the
payment schedule provided in the adjudication material.

197. Llowever, av paragraph [1z4] of the claimant’s submissions, the claimant makes reference
to a defeets list and attaches it al Anoexire 26, '

198. In paragraphs [125] through to [i31] of the claimani’s submissions explained that only
ihose iterns marked in yellow might require some work, which it argued were very minor. i
invited me al paragraph |130] o take a “dim view of the respondent’s hehaviour”. 'I'hat is
nnt a function of an adjudicalor, and I have no regard for that submission.

199. I am unable to make any finding of precisely what within the specific items is
defective, because there are no further submissions frem the respondent to which I may
have regard. [ cannot make a Anding that these items were defective.

200, More particularly, in s14 of BCIPA in valuing the work [ can have regard for the
cstimated cost of rectifying defective work, buc there is no specific value that the
respondent attributes to the particular defects, apart from deducling a percentage from the
claimant’s claim. Even if T had found defect, T could not regard a percentage deduction as
sulliciently clear to be an estimate, abeut which T can have some confidence.

zon.Accordingly, 1 allow oo payable for those items which is supported by the claimant’s
Trent Claydon's statutory declaration paragraph [8] where he said that there were no
substantive defects apart from some tightening of screws Lo realipn one cupboard door,
and there is no controverting evidence to which | may have regard.

202, The one itemn that required some further analysis was item number 13, TW o7, in
which the claimant conceded that a deduction needed to be make for tha installation cosls
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which were no longer required. At paragraph [206] of its submissions, under variation
number 3 the claimant reilerated its concession,

2073, Ar paragraph [182] of its submissions, the claimant valued the deduction at $104 for
the installaiion component for this ftem, but otherwizse atgued (at paragraph [183]) that it
was entitled te payment Jor its original scope for the cabinel manufacture,

204. [am satisfied from the claimant's submissions that it had already manufactured this
item, despite the payment scheduice stating that “works were deleted prior to fabrication,
because” I have nothing further Lo substantiate this statement for which the respondent
kears the cnus.

205. The value of Lthe original contract items for this work is in accordance with the
cottract such that it can be valued al the amount calculated under the contract in
accordance with s13{a) of BCIPA

2086, Accordingly, I {ind that the full amount of $75,000 (plus GST) is payable for the
original contract worlz,

b, Fariations

207. The analysis [or variations has been done very carefully because these invelve changes
Lo what the parties had agreed in the contract, and valuation needs to oceur under stq of
BCIPA, for the reasons already explained. It is necessary to firstly determine that there was
a change entitling the claimant to a variation, and then to make an assessment aboul its
quantum. As [ have said previously, I cannot merely accept the claimant's claim.

208. The claimant’s numbering in its submissions regarding its variation claims did not
always accord wilh that identificd in the payment claim, but T understood the variation Lo
which it related, and I have used the numbering in the payment claim for consistrney.

204, Close scrutiny of the payment schedule is made to determine the respondent’s
objections to the claimed variativn, and any amounts identified in it with the reasons for
aluing it at that amount,

z10.1f the paymenl schedule makes the comment, “Subcontractor to provide cost breakdown
and justification for this proposed variation or subconéructor to justify,” | do net find (hat
this is a rejection of contracwual entidement. 1 have identified the objections in the table
helow in an abbreviated format,

211 In those cases, given this is an adversarial process, and the payment schedule couid take
lssue with entitlement, as [t has done for other items, subject to any particular items
referred to by me below, | am salisfied that the claimant has established contractmal
entitlement.

a1z, Nevertheless, in all cases, Lhe claimant sdll needs to salisly me that the quantum, is in
accordance with suq, or 1 will determine a value as preseribed by (hau section.

Variation 1 - {Wo - Reception

213, This relates to a change in Lhe teception in accordance wilh the respondent’s instructions,
afler the respondent received a direction from the architeci to remove the curves in the
reception desk, and use Laminex hlack nalural finish 460. _

z11.[ am satisfied from the claimant's submissions [187] through to [204], together wilh the
documents contained in Annexure 29 that there was a change to the reception desk which
was different from that in the contract.

215. The payment schedule stated that there was a change of timher veneer and the curve was
deleted and required the claimant to provide credit for the original timber veneer, and for
the deletion of the curve,

216.1 am not prepared to accepl such an assertion in circumstances where the reception desk
had already been constructed, aboul which the respendent must have been aware from the
emails between the parties,

217. Although the scope of works in the PreAward checklist provided for the Laminex black 460
natural finish, it is evident from the cmail of the respondent of 8 January 26 that: it had
then requested that a Hi-Mac procduct be used for the veneer, and then this was then
changed back to the original Laminex. I'm satisfied that this is a variation.
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218.In the payment elaim, the claimant provided details of the time taken to affect the change
of being 2o man hours at $40 an hour. | understand that the Laminex was provided free of
charge, 0 theve are no material costs.

216.I'm satisfied, without controverling evidence from the respondent that 20 man hours te
effect this change was reasonable. I find that the ordinary time labour rate of $40 an hour
had heen agreed in Lhe PreAward checklist. "I'his is a rate stated fn Lbe contract in
compliance with S14{(1}{(h){ii} o BCIPA for the labour component of the work. | note that
Lhe claimant abandoned its claim for profit of 0%, which it had provided in its claim.

120, Therelore, I value the amount of $80o0 for this variation and added in table A below,

Variation 2 - CW-06 — Storage ¢abiner

221, This variation involves the remanufacture of a slorage cabinet to suit a data cabinct and
tuse board amounting to 658130,

223. I'e paymenl schedule stated that the claimant should have carried oul a siie
measurcment prior to manufactucing Lhis cabinel and rejected the claim.

223 At Annexure 3o the claimant provided a facsimile conlirming that it had sent its
working drawings for Lhe cabinel ro the respondent on 7 December 2015 for approval,

224, In respunsc to the payment schedule, in paragraphs [203] through to [215] the
claimanl explainec that it had altcady manufaciured the cabinel and attached a
photograph confirming thae this had occurred.

2235. I find that this cabinet had been constructed and was item 4 in the original contract
being the BOII slorage, itemn number CW 06 which had a contracl sum [rom the quotation
of $7063.36 (which | have already found formed part of the contract) for the five door
cabinet including mivrors.

226, I 'am satisfied therefore that the claimant had carried oul a site measure in
accordance wilh ils obligations and had constructed the cabiner and was Lthen required to
change it to allow for data cahinets behind che two right-hand doors.

227. 1 nole that the dimensions of the new cuphaoard altered [rom an equal 692.8 mm wide
deaor originally to 688.6 min [or 4 cupboards and then 9.6 mm for the right-hand
cupboard.

228, I'm satished this is a variation on thal having alreacly constructed the cabinet it was
requited to make another one to different dimensions.

229, I'm satisfied that the original price agreed for this cabinet of $7063.3g is appropriate
to price this variation because it remained a siorage cupboard with mirrors.

230. I nole that the ¢laimant at paragraph [212] said that it deducted the installation
clement from the original coirtract amount for this item, which according to the payment
claimm was $282 (which repregents seven hours of labour which appears reasonable). To this
ameount the claimant then added $200 for the exira strip of mirror to the cabinet.

2731, Unfortunalely, Lhe claimant had not provided the area of this strip mirtor in its
calculations. However, the tax invoice from Patterson Glass dated 26 February 2016 made
reference to a 4 mim grey silver, 1 at 2z04x130 mitror, with a handwritten nolation next to it
of CW-06, which 1 take to mean the mirror referred to. I calculate this arca at 0.2 m?

232 There is an agreed rate in the quotation for item CW 06 for 4mm mitrors of $2o00 per
square metre PC ilem.
233 I'am therefore only able to value this mirror at $57,30 because it is a rate agreed under

the contract, and the tax invoice referred to above combined CW-6, (W 14 and CW 15
allogether, su just not possible to determine Lhe cost paid by the claimant for this mireor,
234 [ therefore value this variation at $7062.3¢ {(which was a price in the contract} less
$282 (installation) plus s37.30.
235, Therefore, | value the amournt of this variation at $6838,6¢ and it {s added in table A
below,

Yariation 7 - CW-7 - PWD
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236, This varialion was withdrawn as identified in paragraph [216] is of the claimant's
submissions.

Variation 4 - CW - 11- Study cabinets

237. This variation relates to a claim to supply stainless steel brackeis Lo the siudy cabinets i
which, according Lo the payment claim were originally te be supplied by others. '
238. In the payment schedule the respondent rejected the variativn on the basis that the |
gleel bracket was in the claimant’s scope of works. :
239. 1 have had a look at the quotation and the PreAward checklist and | am not satisfied i
that the hrackets were (o be supplied by others. l
240, Accordinaly, given the claimant bears the onus, [ reject this claim.

Yariation 5 -CW -1z - Laundry cabinet

241 'his variation refates Lo remraling a laundry cabinet with different materials which had o
be suppliad, and design carcied out to effect the changes.

242, The payment schedule mevely required the claimant provide cost breakidowns and
juslification, so it did not variation in principle, and it had a hreakdown given Lo il in ihe
payment claim which included an enlry “white beard to careass not frec of charge” of $20 2
square metre. The payment schedule did not dispute this rale, so [ {ind that by inference
the parties musl have agreed this rate, otherwise the respondent was in the position to
have disputed it.

243, Annexure 33 provides a serics of mark-ups on drawing A-o7on7 and an email from
the architect togelher with some additional mark-ups of the laundry.

214. I'm satisfied that additional shop drawings were reguired for the changes outlined in
Lthe architect's email of g February 2m6 and that remake work was required from what had
heen originally designed, in that the overhead comer cabinet and the corner cabinet
needed te be changed, and the lalter had a Oxed panel removed and replaced by bi-fold
doors.

245. 1 refer to Lhe claimant’s submissions in paragraphs [229] through to [236] and ils
payment claim hrealkdown.

246, I'm satisfied that the remake lahour work at $40 ao hour (Lhe agreed contract rate}
equaled Lo slightly over 1q hours of worlc which is feasible for this retrofitting work and 1
accept this amount, in addition, the rebating of the door handles of one hour's labour at
%40 an hour is also accoptable.

247, [lowever, there are no agreed contract rates for the white board caccass of sau per
square melre, however, [ have [ound that it was inecumbent upon the respondent Lo
challenge this rate if it disagreed with il and it did not do so T have therefore found it
must've aceepted this rate.

248. I note that the profit margin of to% had not heen agreed in the contracl. [Towever, [
note in the paymenl schedule that for its deductions {(referred to helow), the respondent
was using 106% for huilder's adminisiralion.

240, In addition, the respondent had not challenged this amount in the payment schedule,
so I'm satisfied that the parties had agreed to such an adjustment in accordance with
314t }{b{ilD). I therefore accept 10% mark-up was agreed by the parties.

250, Accordingly, I value this claim in accordance with the agreed rates as $1301,80 and it is
added to table A helow.

Variation 6 - CW 14 & 15 - Kitchen cabinets
231, This variation relates to allerations (o Lthe Kitchen cabinet and island bench cabinet made ‘
by the architect. l

253, In the payment schedule the respondent stated thal the claimant wasg Lo provide a
cosl brealidown and fustification for the proposed variation, se it did not: the varialion in
principle.
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253, In particular, I find that the respondent had the comprehensive cost brealelown
provided to it in the payment claim, which included reference to:
{i} the original quole [or Lhe Pallisander Santos veveer of 55,23¢.55;

(i) the original stone top quote of $1,396.60;

{iii}  awhole lot of labour items to allow for the changes armounling (o $2,430;
{iv}  anamouni [or the eriginal quote drawings of $300;

(v) an allowance to cut down a 2 PAC panel of 352 material cost;

{vi}  transport of marble from Sydney of $1445.00;

(vii})  profit margin of 16%.

234 “I'n my mind, and by inference from the surrounding circumstances, the payment
schedule’s valuation of zero dollars based on the need for the claimant o provide a cost
breakedown and justification fog (the proposed varfation suggesis that not only did it agree
that a variation was available to the claimant in principle, but that it was secking
justification by way of substantiation {i.e. evidence to support the claim}), tather than any
complainis aboul (he costs identified in the cost hreakdown. Had it any complaints about
the costs identified in the payment claim, in the circumstances, to my mind it was
incumnbent upon the respondent at thal Lime Lo challenge these costs on the hasis that they
were not -E'lgl'E‘-Ed.

2585. in the adjudication application submissions paragraphs [237] through Lo f252] the
claimant outlined the history behind the significan! changes affected to the kitchen by the
archilect in addition it substantiated its claim by reference to a whole scries of plans and
emails in Annexure 34,

256. I have clasely cxamined the series of emails and agree with Lhe claimant’s
submissions that a significant series of changes were made 1o the kitchen and the bonch
cahinet by the avchitect, which in fact prompted the respondent’s project manager 16 say in
a15 January 2016 email, “Classic last-minute change from Lhe architect”.

257. I note the claimant’s complaint in paragraph [is 245] of the respondent that the
respandent expected these changes to be at the claimant’s cost, but to my mind is no
justification in the cireumstances of the contract for the claimant 1o absorh thesa costs.

258. I have found that the claimant had provided a quotation based on drawings provided
10 il, and those drawings were then changed on scveral nccasions by the architect, which
cntitled the claimant to a variation for the additional worl and material costs involved in
cifecting the change.

254, In Annexure 41, the claimant provides subsiantiation in relation to the additional
costs for the Walnut Crown vencer from Regency stone in invoices dated 8 February zo6
and 15 March zmé, together wich Lhe tansport costs of the marhle fram Sydney, and the
dowel cosls substantialing its claim in the payment claim.

260, (iiven that the payment claim variation was extremely detailed, and I have inferred
that the respondent must have agreed with the rates contained within the variation claim,
or it would have challenged them at that time, and it substantialed the cost by reference to
invoices, 1 find thal the valuation ol this claim ig in accordance with the rates and prices
agreed in the contract, and allow it in full under sig(1)(b) of BCIPA.

at, Accardingly, | value this claim at $10,154.02 and it iy added to the table A below.

Variation 7 - CW18 & 14 - Master bedroom robe

a6z, This variation relates to the addition of a timber finger pull not shown on the ariginal
drawings.
263 In the payment schedule apain the respondent stated that the claimant was to

provicle a cost breakdown and juscificalion for the proposed variation, so it did not the
variation in principle.

264, Given that there was in fact a comprehensive cost breakdown in the payment claing,
and that Fve found previously where the respondent does nol take issue with the costs and
rates identified in such a claim, I infer thal it agrees with those rates, and that it merely
required subslandiation of the claim.
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265, At paragraphs [ 267] through (o [276] and Annexure 36, the claimant provides an
explanation and substantial substantiation of its claim,
266, In particular, in the email from the architect dated ¢ February 2o6, it made reference

to the hingss to accommodale a [inger pull, and then it proposed an alternative in the
event the claimant advised that it could not work.

267 Accordingly, I am salisfied chat it is additional waork over and above what had been
vontracted for, and given that the respondent had nol laken issue with the delails provided
in Lhe puyment claim for this vanation, ] fnfer that it agreed with the costs and rates
identified in it together wilh the labour hours which were mulbiplied by the agreed
contract rate of 40 per hour,

268, Therefore, T value this claim in accerdance with the agreed rales al $1o55.42 and i is
added Lo Llable A below.

Variation 8 - W i9A - Second bedroom robe

26g. This varfalion relales io changes to hinges and timber finger pulls and again in the
pavinent schedule the respondent stated that the claimant was Lo provide a cost
hrealkdown and justification foe the proposed variation, so it did net the variation in
principle.

2790, I find that the payment claim identificd this variation in comprehensive detail
autlining the hours’ labour uhal apply to this variativn topether with addidenal deor
hinges, and the respondent toolk no issue with these cosls in Lthe payrment schedule.

271 In paragraphs [277] through to [284] of the claimant’s submissions it explained the
circumstances surrounding this claim and made reference to Annexure 36 for further
substantiation,

272, In these submissions together with the substantiating documents, Lhe claimant has
demanstrated Lthat the change hinges and finger pulls were different from what it
contracted to provide, and the email from tl'IE architect on g February 2016 explains the
change.

273, Again, I am salisfled that it is additional work over and above what had been
contracted for, and given that the respondent had not taken issue with Lhe details provided
in the payment claim for this variation, | infar that it agreed with the costs and rates
identified in it together with the labour hours which were multiplied by the agreed
contract rate of $40 per hour.

274. Therefore, | value this claim at $68g.70 and it iz added 1o table A lelow,

Yariatonm g - TW 7 - TV cabinet

275. This variation relates to additional work for the IV cabinet. ''he payment schedule
response js dillerent in that the respondent said “This proposed variation is rejected. 'I'V
cahinet remains as per original. Mo changes”.

276. Accordingly, | can draw no inference Lthat there had been acceplance by the
respondent for the detatled breakdown in the payment clain for Lhis varialion.
277. The claimant in paragraphs [253] through to [266] provided its submissions in

response to Lhe payment schedule and it attached substantiating documents in Annexure
35 and in particular the email [rom the architect on g December 2015 indicating that the
TV cahinet details were to follow,

278. Howcever, on 21 January 2016 the respondent instructed the claimarnt that the TV
cabinet was Lo remain at 1600 mun long {which was the original dimension},
274. Having considered the submissions and the supporting documents, I'm satisfied that

the details of the TV cahinet changed on several occasions and then reverted back to the
eriginal dimension. 'T'his may he why the respondent safd that the TV cabinel remained as
per the original.

280, Iowever, this ignores the chanpes that had accurred in the interim and the fact that
the claimant had Lo cul and recut material to comply with those changes as identified in
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paragiaph [256] of the submissions. 1 therefore accept the labour ecmponent of this
variation comprising eight hours at the agreed contract rate of $40 an hour.

281 However, [ am unable to accept the other items identified in the varialion claim because I
cannol [ind chat they are agreed rates under the contract, and contrary te some of the
other payment schedule comments, in this particular case [ cannot draw the inference that
the respondent had agreed with those costs.

282, Accordingly, I value Lhis claim al $3z0 labour, together with an agreed profit margin
of 10% amounting to s352 and it s added io 1able A below.

Yaraton 1o - CW 21 — Master ensuite

283. This variation rclates to changes to the en-suile cabinet: made by the Archivect after
the conlract was completed. The claimant’s payment claim provided a detailed hreakdown
on the costs associated with the claim, and the work activities needed to carry out the
vauiation. The reason for non-payment in the payment schadule is that the sink was
changed prior Lo the shop drawing, and that the claimant did not build it as per
"documents”. However, the payment schedule did not take issue with the activities and
costs claimed.

284, [ paragraphs [285] through to [297] the claimant identified its variation in further
comprehensive detail, and made reference Lo Annexure 36 for substantiation.
285, The respondent argucd that the sinlcwas changed prior (o the shop drawing. As the

claimant pointed out in paragraph [2g3), on 12 February 2016 at 12215 PM the respondent
reforred to revised shop drawings which reflecied chanpes to the under mount sinlk.

280. Later that day at 2 PM there was a further request from the respondent to move the
lefl-hand bow! closer to the wal! centreline to which a sketch was added. Accordingly, |
find that a number of changes were made aflter the original shop drawings, so the basis of
the respondent’s objection is rejected.

287, Based on the claimanlt’s submissions, and the failure by the respondent tn
satisfactorily directly engage on that point, [ find that the cabinet had already been made
by the time these variations were ordered by the respondenit.

228, It is unclear what the respondent means by not huilding as per *"documenis”, as there
is no explanation as to whatl documents they are referring to. Given that the configuration
of the bowl under the sink was changed on several occasions, it cerlainly would not have
been buill in acvordance with the original decuments, hut that was hecause they had
varied,

189, As to the quantification of Lhe varialion, [ note that the claimant provided
substantiation in Annexure 41 for the Regency's Stone atone (op with Lwo invaices daled 8
February 216 and 1 March 206 for $1577.50 on cach nccasion for the vanity cosl. From Lhis
amount, the claimani quile properly deducted its PC amount {which had becn identified in
its quotation for CW 21, which I found a part of the contract documents) of $1,228,

2G0. Furthermaore, I'm satisfied that the joinery had to be remade, and that the costs
claimed by the claimant for the additional work, including the eight hours labour o recess
the unil into the wall (at the contract agreed rate of $40 per hour) together with the 10%4
profit margin (which [ had earlier found had been agreed) were not controverted by the
respondent in the payment schedule,

zorAccordingly, | value this claim at $6,467.1g and il is added o table A below.

Yavialion 11 - CW 23 - Second bathroom vanity and Powder room shaving cabinet

292. This claim relates to the second bedroom vanity and the powder room shaving
cabinet changes and again in the paymenl schedule the respondent stated that the
claimant was to provide a cost breakdown and justification for the proposed variadon, so it
did not the variation in principle. However, the respondent added that the elaimant had
not built it as per the documentation, but it is not clear what is mcant by that term.
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1g3. At paragraphs |268] through to [306] of the submissions, the claimant provides
further detail regarding, this varialion, and provide substanliation in Anncxure 37. It
oxplains that the original contract drawings A g7o00 and the original list of finishes
showed a solid timber benchtop. This is supported by the quotation which refers to Veneet
Luca Rustic prefinished board.

204 The palation on the drawing A g7o0y provided in Annexure 37 made reference to
“stame”, and the respondent did not take issue (in its payment schedule} with the delails of
the varation claim in the payment claim, which referred to rebating the shaving cahinet to
provide for tiling depth of § mm and the installation of marble.

203 lurthermaore, the respondent did not take issue with the quantification of this
varation and, as [ have found previously with some Lhe previous variations where the
responclent does not engage about the work carried out and its costs, it appeared as if the
objectinm by the respondent was based on lack of clarity aboul the entitlement for the
variation, and not quantum. _

260, [ am satisfied that the claimant has explained that the top was changed from timber
veneer {for which it had priced it under the contract) tv stone, and therctore it is
demonstrated its entitlement, and the respondent failed to challenge the basis of the
guaniiim,

207, Accordingly, Tvalue this claim at $1034 and it is added to table A below

Variation 12 — {arcass whiteboard nol [iree of charge from Laminex

208. This claim relates Lo a variation for material which il was to reccive free of charge
from Laminex, but for which it had to pay. In the payment schedule the respondent said
that the variation had not been submitted in accordance with the contract and it was
awaiting information about the variation.

204, It appears that the respondent’s objection was that the variation claim had been made
in the payment claim and not previously, such that this was not in accerdance with the
contract, However, the respondent did not explain in what sense the ¢laim was notin
accordance with the contract, ane it did net talke issue with the quantum cullined in the
payment claim.

300, The respondent refies upon its assertion in paragraph 4.2 12 of the payment schedule
that it had provided to emails to the claimant on 5 and 7 December 2016 noling that the
Larninex was free of charge. Clearly these dates are incorrect, as December 2016 has not yet
been reached, so 1 find Lhat uhe respondent is referring to zo15. Lowever, it does not
provide copies of those emails to which [ can have regard.

3oL Al paragraphs [316] is through to [324] the claimant provided its submissions in reply and it
males teference to the PreAward checklist in which the Laminex was to be provided free of
charge, and I am salisfied that this is correct.

302. Apain, the respondent did not take issue with the quantification of this variation and,
as I have found previously with some (he previous variations where the respondent does
not engage about the work carried out and its costs, it appeared as if the ohjection by the
respondent was based on lack of clarity about the entitlement for the variation.

303, T amn unable o review what was stated in the 5 and 7 December 2015 emails, bul | just
am satisfled [rom the claimant’s submissions that il was charged for those malerials,
because this is not controverted by the respondent.

304, Accordingly, Ivalue this claim at $593.12 and it is added Lo table A below.

Varialion 13- Laminex Nua Alaskan nol {ree of charge

305, 'This claim relates to another varialion for material which it was Lo receive free of
charge from Lamines, but for which it had te pay. In the paymeni schedule the respondent
said that the variaion had not been submitted in accordance with the contract and it was
awailing informalion about the varation.
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306, Again, it Is appears that the respondent’s abjection was that the variation claim had
been made in the paymenl claim and not previeusly, such that this was not in accordance
with the contract. However, the respondent did not explain in what sense the claim was
nol jn accordance with the contract, and it did not lake issue with the quantum cutlined in
the payment claim.,

3I07. The respondent relies upon its assertion in paragraph 4.2 a3 December 2015 of the
payment schedule that it had provided to emails to the claimant on 5 and 7 December 2016
noting that the .aminex was (iree of charge. Clearly the latter datce is incorrect, as
December 216 has not yet been reached, so [ {ind that the respundent is referring to 2015,
However, again il does not provide copies of those emails Lo which I can have regard,

308. At parvagraphs [323] fs through to [327] the claimant provided its submissions in reply
and reiterated its submissions for the previous variation, In this case it provided
substantiation by reference to an inveice 6546882 from Lamines.

309. Again, the respondent did nol Lake isgue with the quantification of this variation and,
again, il appeared as if the objection by the respondent was based on lack of darity ahout
the entitlement lor Lhe variation.

310.1 am unable to review whal was staled in the 5 and 7 December zoi5 emails, bul Lam
salisfled from the claimant’s submtissions that il was charged for those materials, because
this is not controverted by the respondent.

31. In addition, although it was almest illegible I noted a figure of $g21.70 at the botlem of thai
Lamines nvoice to which T note the claimant added 10% (which I'd eatlier found was an
agreed rate for efther profit or builder's margin) amounting 1o $1013.87.

31z, Accordingly, [ value this claim al $1013.87 and it is added to table A helow,

Variation 14 - Working drawings

313, This claim relates to the need to undertake new and repeat shop drawings to meet the
Architect's massive amount of changes. The payment schedule merely said that shop
drawings were part of the claimant’s scope of work, but added that those shop drawings
provided by the ¢laimant were insufficient and made reference to its deduction of 2240
plus GS1 for jts costs in engaging the architect to complete some drawings.

314.At paragraphs [207] through o [215] of the claimant’s submissions, the claimant provided
furlher explanation regarding its claim, In particular, at paragraph [313] it took issue with
the respondent’s deduction for allegedly inadequatle drawings and stated that siq{z}{h){iv)
of BCTPA only allowed deductions for goods and not for services.

315. [ agree with the claimani thal a deduction for this allegedly defective work cannol be
considered by me, because working drawings fall within services, not goods.

310.1 am satisfied that there were significant changes eflecied by the architect during the
course of the project which would have required variations (o the shop drawings. _
317 Nevertheless, the claimant bears the onus of demenstrating its entitlement Lo this amount,

and contrary to the other claims, the claimant has been content to rely upon an assertion
that there are a massive amount of changes and although the actual hours spent on
changing shop drawings for the cabinetry were well in excess of what been claim, it argued
that over a period of four months, one hour for drafting shop drawings for every 1z hours of
work on the project was being claimed.

218.No further substantiation is given, and whilsl | appreciate that it is a difficult task to
demonstrate a causal connection between each shop drawing change and the
conscquential cost, to my mind this claim falls within the definition of an “global claim”
which is defined by Railey at paragraph 6 - 08o on page 968 as, “...a cleim where the ‘causal
connection between the matters complained of und their consequences, whether in ierms of
time or money, not fully spelt oue.™

315.'the difficulty with Lhe global claim in this context is thal 1 am expected to find that the
estimated 1 hour of shop drawing time per 1z hours of actual work is all atuibutable to the
Architect' s changes (the “formula”}. There is no mechanism under the conlract for
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accepting this lormula as correct, and the parijes have not agreed to the rates aod prices of
$60 an hour for drafting changes.

320. Had the claimant provided the actual vires, which it said had been spent on the
tasls, T would have been able to consider those hours, and at least been able to apply s40
per hour (which was an agreed contract rate) to value the claim under s14{2)(b) of BCIPA.

321. However, | cannot do 80 on the basis of the formula as this would not fall within the ambit
ol s19{2)(b) of RCIPA,

322, Accordingly, T reject this clain.

X.  The merits of the respondent’s deducuions
A. Supply of stone

323. The payment schedule stated that the respondent had procured some alternative
stone to a kitchen bench. Al paragraph 4.3.11t explained in tnore detail the basis of the
claim Lhat the stone procured by Lhe claimant was not fit for ils purpose.

324, Having regard to paragraphs [32g] throush (o [334] of the claimant’s submissions, it
essentially identified that the stone which was specified by the architect, was ordered by
the claimant, and whan it was delivered it was completely unsatisfactory, for which it had
provided no warranty.

325. The claimant argued that the respondent had provided no evidence that the claimant
was responsible for the products specified by the architect, and it could not de so in the
adjudication response, because this would deny the claimant narural justice and in any
event the respondent provided ne invoice supporting any quantum.

326, Given that there is no invoice supporting the quantum for this amount, and the
respondent has not demonstrated that the clajmant was responsible for the pariicular
stone for the benches, 1 am nol satisfied the respondent has demonstrated its onus, and 1
reject thiz deducrion.

B. Deduction of bath plinths

327 The payment schedule identified 1hat the plinths were deleted and a caleulation was
performed identilying a deduction of $1680.22, Al paragraph 4.3.2 of the payment schedule
it {urther provided a caiculalion based on the difference between the combined cost of CW
22 and CW a1, from which it then deducted CW 21 resulting in a deduction of $1g80.22,

328. At paragraphs |333] through to [330] of the claimant’s submissions, Lhe claimant
asserts that its quotation had not allowed for plinihs, such that a deduction was not
justified. Flowever, it conceded thal Lhe PreAward checklisi scape identified the plinths,
and this is evident from W 22,

329. The difficuliy [or the respondent is the claimant's objection in paragraph [339] of the
claimant’s submissions Lthat CW 22 was not an item in ils quotation. 'That is correct having
regard to item 13 in the quotation wirh the eross-reference CW z1 and item 14 in the
quetation with reference CW 24.

330. (siven thal Lhere is no amount idenlified for CW 22, it is unclear how the respondent
can assert that the total cost for CW 21 and CW 22 was $gq40.71. Uniess an amount can be
calculated in accordance with the contract under stz(a) of BCIFA which cannol occur
because CW 22 was not priced, [ am then required te value under s14, and T eanneot find any
other rates or prices stated in the contract or any variation agreed by which this deduction
can be valued.

33 Accordingly, | cannol accept the caleulation provided by the respondent Lo jusLify the
deduction, even if may otherwise have been entitled ta do so, and T reject this deduction,
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. Deduction (or model plinths

132 The respondent stated that model plinths were deleted which were part of the
claimant’s contract. It valued the deletion at ffve man hours at $65 an hour for a deduction
of $325.

333-The claimant’s submissions make no objection to such a deduction, and (herefore T accept
that it was justified on the basis that the claimanl was required to do this work. 1 would
therefore value this deduction al s325.

D. Deduction lor shep drawings

334 In the payment schedule the respondent argued that the claimant had failed Lo
provide adequale shop drawings such that it had 1o engage an architect on the claimant's
behalf to complete those drawings.

335. Al paragraphs [340] through to [345]'s of the claimant’s submissiens it siated that
there was no advice to the claimant of any deficiency in the standard of its drawings, and
that it had provided a signilicant number of additional drawings to cater for the changes
made by the architect, for which it had made a variation claim.

336. It added thal the respondent’s allegation was not supported by any evidence, and no
invoices in support of the deduction had been provided.
337. | agree with the claimant in this regard because there are no invoicas provided in

support, and it fs not clear to me where the ciaimanit’s shop drawings were deficient, as
there are no supporting submissions.
338. Accordingly, | roject this deduction.

E. Beduction for delays

330. The payment schedule identified that there were 12 days’ delay to the project and it
applicd a rate of 82800 per day, presumably as liquidaled damages.
3460, At paragraph 4.3.5 the respondent argned that the claimant was solely responsible for

the delay to Lhe project. At paragraph g of the payment schedule it makes reference Lo the
claimant having works substantially complete by 15 December zots, it appears as if this
assertion is based on the Oasis contract conditions - amended AS2545.

341.The respondent argued that liquidated damages had been enforced on the project in
paragraph .4 of the payment schedule, but nowhere daes iv identify where the figure of
$28uw per day had been agreed. :

342, Al paragraph 1o of Part A of Annexure n in the claimant’s documenis, there is
reference (o $1ovu per day exclusive of the respondent’s costs, but it does not explain where
it obtained the figure of $28c0 per day

143 In paragraphs [346] through to [353] the claimant in its submissions provided a series
of arguments, the principal argument being that there was no contract lerm allowing for
delay damages.

344 Given that | have found that the contract did nol inchude the Qasis contract
conditions — amended AS2543, there is no justification for any liquidated damages hecause
the parties had not agreed to it.

345, Accordingly, | reject this deduetion.

F. Dedodion [or retentions

346. The payment schedule ideniified in paragraph 7.1 thal relention was being held in
aceordance with item 3 of the Qasis contruct conditions - amended ASz2545.
347 Given thal I've alteady found that the Ousis contract conditions — amended ASz5.45 do

not form part of the conlract, I find the respondent has no justification for withholding
retenlion and I reject this deduction.
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X1, I'he amount of the progress payment

345,

34%-

350,

claim under the heading above into table A.

z5/07 2010

I have brought all the amounts across from my previous analysis of the merils of the

[laving pertormed the calculations of the total contract amouni, 1ogether with the

variations and any legitimate deductions, | have caleulated the total amount payable under

the contract including GST.

From this amount [ have then deducted what the claimani had conceded had already

been paid i the past progress payments, logether with an amount of 516,580.97 (including
GST) which it conceded al paragraph [100] of its submissions had been paid by the
respandent, and this was substantialed by Annexure 23,

Cliris Tenz
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Table A
Item Desc_r.iptinn Ph‘}rment Claim Payment " Adjudicated
# i schedule amount
Original scope
S Kitchen - display suile F16122,79 '514,_51'15._51 {gofh) $16,122,79
DWG A - graos [CW 4]
2 Island bench DWG A -g7oos $7080.98 fa7r2.88 (o) $3080.8
[CW as] .
7 Laundry DWG A -g7o07 [CW | 85354.08 $3748.45 (7u%) | $5354.08
12]
! Powder room DWG A -g7o07 589¢.58 35539.?5 (6o} $800.58
|CW 0]
0 zhd bedroom ensuite #778.42 50 {0%) 77842
DWG A -g7oog |[CW 23]
15 7th hedroom ensuite 13580 0 {o%) Varz $1071.80
DWG A -groog |CW 7]
(Other ftems not in dispﬁtc $50,780.23 $50,789.23 siu_,'-';Sg.;-.g )
17 Discount offered on the {#3161.78) ($3161.78) ' (516178}
uriginal quote
TOUAL 475,000 $72,360.86 $75,000
VARIATIONS
1 Reception change on 21/116 3800 s0 pending | 800
_ further info
2 Slorage cabinct remanufaciure | $6581.39 $0 should have 56838.60
carried oul site
measure
.4 Study calvinel variation fa86 %0 steel brackets | %o
in scope of works
5 Laundry cahinel revised /216 | $i50L.80 50 provide cost $1501.80
brealclown and
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ooyl amid

justify
f Revised kitchen cabinet and 410,154.02 $o provide cost $10,154.02
kitchen island 2/10/15 & 9/2/16 breakdown and
justifty
7 Revised Master B robe gl2/16 $1055.42 %o provide cost 5105342
| breakdown and
- justily
B Revised 2™ bed robe g/2/16 4i38g.70 o pl'OﬁL‘lE cost $68g.70
breakdown and
jusLily
0 TV cabinet revision gl2hi6 $682.51 56 no chaﬁgcs 4352
10 Revised Master ensuite ai2f16 | $64 67.19 $or ginlk rﬁh,angu: 5646719
priot to shop
drawing, not built
as per documents
1 Rev and bedroom vanity /216 | 1024 %o justify — not $1034.
bwifll as per
document
12 Carcass whileboard not FOC $303.12 fo variation not in | $593.12
from Laminex accordance with
contract and
awaiting
information
13 l.aminex FOC denied for Nua $1(ri3.87- sa varialion not in $1013.87
Alaskan accordance with
conlracl and
awaiting
information
14 Working drawings $4800 $0 shop drawings  so
part of scope of
works
"TOTAL $30,499.81
B DEDUCTIONS
A Procurement of alternative 41405 ) No deduction
| stone
‘B | Deletion of bath plinths CW 22 $-1580.22 No deduclion
C Installation of model plinths $-325 4325
1} Cost fur architect to complete 5-24064 No deduction
shop drawings
L Delays caused to the project $-33.000 No deduction
F Retentions §-3252.66 No deduction
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TOTALS - ' 8325
Qriginal contract sum ' ' ﬁa.uoo
Varialions . ' $30,.400.51
Deductions . %325
Subtatal ' . $105,174.81
- GsT #10,517.48
| Total CON'TRACT VALUE $115,602.29
Less previously paid to date ' L 556,203.03
Less further payment by ' $16,580.97
respondent {zec paragraph
o] of claimant's submissions
Taotal adjudicated amount B ' | 542,817,329

351 Accordingly, [ find the adjudicated amount is 842,817.29 {including GS'17).

X[l Due date for payment

332, 815 of BCIPA deals with the due date for payment under the contract.

353 AL paragraph [364] and [365(¢)] of the claimant's submissions, il argued that the due
date for payment of a claim made on 19 April 2016 was 26 May 2016. 'T'his was based on the
claimant’s concession that payment was payable 25 business days afler the payment elaim.

354. I have found that the payment claim was made on 16 April 2016, and Lhat with the
Anzac Jay and 2 May 2016 public holidays, 25 business days {s indeed 26 May 2016,

155, There are no controverting submissions from the respondent in the paymen)
schedule in relation (o this fssue, and | am Lherefore satisfied that the contractual regime
applies.

356. Accordingly, the due date For payment is 26 May zo6.

XII.  Rate of interest
357, ‘The claimant argued {ai paragraph [363] and [365(b)] that this work fell within work
identified under the Queensiond Building and Construction Commission Act, such that the
penally rate of interesl uncler that Act applies.
358, Thete are no controverting submissions (fom the respondent in the paymont
schedule in relation to this issue.
354. S15(2} and (3) of BCTPA provides that:
{2) Subject to subsection (3), interest for a construction contract is payable on the unpaid
amotint of o progress payment that has hecome payable at the greater of the following
rafes—
(a} the rate prescribed under the Civil Proceedings Act zom, section 5o(3} for a money
order debt;
(b) the rate specified under the contract.
(3} For ¢ construction contract to which Queensfand Building and Construction Commission
Act 1901, section 67P applies because it is o building contract, interest is paveble at the
penalty rate under thet section,’
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XV,

360, The claimant has nol provided the wording of s67P of the Queensland Ruilding and
Construction Contrmission Act rggr (the QBCC Act), and | do 3o below.

“67P Late progress payments
(1) this section upplies if—

(a) the contracting party for a building contract is required to puy an amount (the
progress amount) to the contracted party for the building contract; and

{h} the progress amount is pavable as the whole or a part of u progress payment; and

(¢} the time (the payment time) by which the progress amount is required to he paid
has passed, and the progress amount, or a part of the progress amount, has not been
ptcl.

(2} For the period for which the progress amount, or the part of the progress arnount, is still
unpaid after the payment time, the coniraciing party is olso required to puy the coniracted

party interest at the penalty rate, as applying from time (o time, for each day the amount s
unpid.

(1} In this section— penalty rate means—
{a} the rafe mude up of the sum of the following—
F : o
(i) 0% a year;

(it) the rate comprising the annual rate, as published from time (o time by the
Reserve Bank of Australia, for go day hills; or

(b} if the building coniruct provides for a higher rute of tnterest than the rate worked
aut under puragraph {a}—the higher rafe.”

301.There are po submissions aboul a contract interest rate, and I have not found any inierest
rate identified in the contract, so T find thai s67P(3){a) of the QBCC ActL applies.

362. laving regard to the Reserve Bank of Australia website for go-day hank bills, I find
Lhat the rate for the lacest entry of 22 July 2016 at Lgo%

363. [ find the rate of interest is 1.go % interest payable on the adjudication
damomnnt.

Adjudicator's [ees

364. The defaull provision contained in in s35(3) of BCIPA makes the partics liahle to pay
my fees is in equal proportions, unless 1 decide otherwise.
363, The claimant has succeeded for the most part in its payment claim, and [ was unahle

to consider the adjudication response, becaunse 1 found it had been delivered late, and | had
na discrelion to consider it under BCIPA.

3606. (Juite a bit of time was spent in analysing whether | could have regard to the
adjuclication response which added to the cost of the adjudication, which would have been
avoided by the respondent providing the document within time.

167 Giving consideration to the matters outlined in s354 of BCIPA, T consider the
tollowing factors undler that section as follows:

(a) the claimant essentially succeeded;
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308,

{13} whilsl the claimant submitted in varnous paragraphs of its submissions that I
take a dim view of the respondent’s conduct, I was not prepared to do so, sa |
malce no finding under this subsection;

{c) again { make no finding about whether the respondent had a reasonahle
prospect of success, because | could nol have regard to its adjucication
response,;

(d) 1 make no finding about whether the respondent acted unreasonahly up to
the adjudication;

(e} [ make no finding as to whether the respondent acted unreasonably in Lhe
conduct of the adjudication;

(f} howaever, the respondent’s reasons for not making a progress paymeit not
been aceepted, apart from its ehjection Lo the working drowings claim and 1
found against the respondent in relation to all hut one of ilts deduciions;

(g} T make no finding aboul whelher Lhere were additional reasons provided by
the respondent because 1 had ne regard to the adjudication response;

(h) the adjudication applicalion was not withdrawn;

{i) Ihad spent quite a bit of time dealing with che service of the adjudication
response, ta which I had made reference above, In addition, I had io spend
quite a hit of time researching the law in relation to the creation of a
contract, because neither parly had provided me with legal submissions to
assist. In addition, the contract formation was critical in Lhis adjudication;

{j3 in the respondent’s submissions to my request for submissions regarding Lhe
service of the adjudicalion response, the respondent stated that if' |
disallowed the adjudication response, I'would be denying the respondent
procedural fairness and that it would be left with no alternative than to seelk a
review on the basis of denial of natural justice. I always carefully analyse the
merils of the partics’ positions in every adjudicalion, but in response to this
suhmission, I took exlra time to ensure that cach aspect of the payment
schedule which had a hearing on 1he claimant's claim work was closcly
analysed to puarantee natural justice, and this naturally took more time.

"I'he claimani sulliciently explained its payment claim, and provided me with

sufficient substantiating material Lo be satisfied of its validity, and the respondent’s reasons
for nen-payment in the payment schedule were in most cases not accepted.

369

This meant the claimant was put ta the expense of having 1o have the matter

adjudicated, and in the civcumsiances, [ exercise my discretion in this case to find that the
respondent is liable to pay 100% of my fees under s35(3) of the Act.

Chris Lonz

Adjudjeatar

25 July 2en6

Cheis Tene
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