Adjudicator’s Decision

Pursuant to the Building and Construction InduBtayments Act 2004

BMD Constructions Pty Ltd (Claimant)
and

Hibernian (Qld) Friendly Society (Respondent)

Adjudicator’s Decision

I, Chris Lenz, as the Adjudicator pursuant toBuglding and Construction Industry
Payments Act 200dhe “Act”), decide (with the reasons set out kglas follows:
a. The adjudicated amount in respect of the adjudioadpplication dated 25
July 2005 is$93,787.75
b. The date on which the amount became payald8 xuly 2005
c. The applicable rate of interest payable on thedid@ted amount i$0%
simple interest.

d. The Respondent pay my fees in the adjudication.
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Background

1. BMD Constructions Pty Ltd (referred to in this adiggation as the
“Claimant”) was engaged by Hibernian (QIld) Frien8lgciety (referred to in
this adjudication as the “Respondent”) to carrylmuk earthworks for a
building project known as the Ballycara Retirem¥éiilage, Sunnyside Road,
Scarborough in Queensland (the “work”).

2. The contract for the work had a nominated staet d&tL5 December 2004
with separable portions A and B, which were cextifby the Superintendent,
Cardno Alexander Browne, as practically complet&biMarch 2005 and 27
May 2005 respectively.

3. Progress Claims and Certificates of Payment (“Geates”) were issued
progressively throughout the building project. &@icates for Progress
Claim No. 6 were issued, on 23 June 2005 for $ZBZ31and a revised
Certificate on 8 July 2005 for -$5,213.22, with tres revised Certificate
dated 11 July 2005 for the same amount.

4. For the purposes of this adjudication, Progressificate No. 6 (and its
various revisions) had certified, inter alia, 2 adge variations (the “negative
variations”) of:

1. $4,135.78 relating to a provisional item for limalslisation that was not
ordered by the Superintendent; and

2. $95,000 for fill material which was allegedly nataccordance with the
specification

5. Between the date of the first Certificate for Pesg Claim No. 6 and the first
revised Certificate, the Claimant lodged a Payn@aitm under the Act
claiming $116,471.70 (including GST) which for tmest part is a claim
rejecting the negative variations.

Appointment of Adjudicator

6. The Claimant applied to the Institute of Arbitra#@nd Mediators Australia
(“IAMA”) on 25 July 2005 for adjudication. By ledt dated 26 July 2005
IAMA referred the adjudication application for nedetermine.

7. IAMA is an Authorised Nominating Authority undergt\ct with registration
number N1057859. | am a registered adjudicatoeutite Act with
registration number J622914.

8. By letter dated 29 July 2005 sent by facsimilen® €laimant and to the
Respondent, | accepted the Adjudication Applicatiod thereby became the
appointed Adjudicator.

Material provided in the adjudication

9. The parties provided the adjudicator with 3 lewehdolders of material for
consideration, and | consider it prudent to liststh documents for
identification so that the parties are able todwlthese reasons, and the
documents to which they refer.

Claimant’'s Material
2 lever arch folders — Vol 1 and Vol 2, dividedariitlios constituting the
adjudication application (the “application”)
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(1) Adjudication Application dated 25 July 2005 for $1471.70 (including
GST) with the Claimant’s submissions in Vol 1 Fdligthe “application”)

(i) Payment Claim No. 6 dated 21 June 2005 claiming $711.70
(including GST) in Vol 1 Folio 2 (the “payment atai) comprising:

a Tax invoice for $116,471.70 (including GST)

spreadsheet summaries for Parts A and B of theamint

completed schedule of quantities for Parts A arad Bie contract

Certificates of Practical Completion for Parts Aldhof the contract

Facsimile transmission dated 12 January 2005 €andno Alexander

Browne (“CAB”) to Coffey Geosciences (“Coffey’s”)ith attached extracts

from an earthworks specification pages 50, 57, 3B& “Coffey’s testing

duties”)

6. Coffey’s report on construction control testing“®ortion A” dated 9 March
2005 certifying fill as controlled fill (“Coffey’$?ortion A certificate”)

7. Coffey’s report on construction control testing“®wortion B” dated 11 May
2005 certifying fill as controlled fill (“Coffey’$?ortion B certificate”)

8. Coffey’s Geotechnical assessment to CAB dated 1yt 2085 for footing
design (Coffey’s site classification”)

9. Coffey’s report on “cobbles in fill” to CAB dated32Vlarch 2005 (“Coffey’s
cobbles report”)

10. Extracts from Specification — Issue “C” pages 58, %7, 76

11.Extract of a Coffey’s report dated 23 September2@0ating to fill placement

12.Copy of “DRG. C20 with “Earthworks notes No. 5” higghted with an
asterix

13.CAB facsimile JI.35 dated 12 April 2005 - minutdsweeting between
Claimant, CAB and the Respondent (the “meeting teisil)

14.CAB facsimile JI.39 instruction dated 11 May 20@86ntifying a negative
variation of $95,000 based on observations andilzlons of extent of non
conforming fill (the “Superintendent’s determinatip

15.Claimant’s letter to CAB dated 12 May 2005 rejegtihe Superintendent’s
determination (the “dispute letter”)

16.CAB facsimile JI.45 instruction dated 23 May 20@Sponding to the dispute
letter and verifying the Superintendent’s deterrtigra(the “Superintendent’s
verification”)

17.Claimant’s facsimile to CAB dated 25 May 2005 rdjeg the
Superintendent’s verification (the “rejection letje

18.CAB facsimile JI.51 instruction dated 1 June 208§ponding to the rejection
letter (the “instruction on breach”)

19. CAB facsimile JI.57 instruction dated 22 June 2068ng that there was an
objection between the Claimant and Respondent teetSuperintendent’s
determination, and requesting a written noticeigpuate from either party and
suggesting mediation to resolve the dispute (thgptde invitation”)

20.Poor quality Coffey facsimile transmission to Clamhdated 1 March 2005
regarding recommended lime application rates gattnent of unsuitable
material including 2 pages of analysis of acid katp soil properties (the
“Coffey lime recommendation”)

(i)  Respondent’s Payment Schedule: Response to theepaghaim dated 12
July 2005 (the “payment schedule”) valuing the amidbe Respondent
proposes to pay as $nil in Vol 1 Folio 3 with refece to attachments
comprising:

agrwnE
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1. Annexure 1 Payment Claim Assessment comprisinga@p of calculations
and contract clause extracts

2. Certificate of Practical Completion for Separabbtetidn A dated 4 April
2005, nominating practical completion date of 31réfa2005

3. Certificate of Practical Completion for Separabtetidn B dated 27 May
2005, nominating practical completion date of 27A4/Na05

4. CAB facsimile JI1.34 instruction dated 7 April 20@ntifying presence of fill
material outside the specification (the “seconddwfe fill instruction”)

5. The meeting minutes together with paper prints ph@tographs dated 9 April
2005 (the “9 April photos”)

6. CAB facsimile JI.37 instruction dated 18 April 20@faching a letter from
Merrin & Cranston Architects to Northbuild instrug Northbuild to provide
additional CBR15 material to backfill services exa@ons and anticipating
approval of a fair and reasonable variation aeplution of issues with the
Claimant (the “CBR15 letter”)

7. The Superintendent’s determination

8. The Superintendent’s verification

9. The instruction on breach

10.The dispute invitation

11. Coffey lime recommendation

12. Coffey’s cobble report

13.28 colour photographs dated 8 July 2005 depictieigch excavations and
excavated material (the “trench photos”)

14.CAB'’s covering letter for a revised CertificateRdyment No. 6 dated 8 July
2005 certifying a payment of -$5,213.22 (“CAB’s@yJcertification”)

15.CAB'’s covering letter attaching a revised Certifecaf Payment No. 6 dated
11 July 2005 certifying a payment of -$5,213.22 BZA11 July
certification”)

16.Payment Certificate No. 6 for Separable PortioAvork up to 21 May
2005 amounting to $12,654.07

17.Payment Certificate No. 6 for Separable PortiomBaork up to 21 June
2005 amounting to -$17,867.29 (the “revised Cedife No. 6”)

18.The CBR15 letter

(iv)  CAB'’s covering letter dated 23 June 2005 in Voldlié-4 attaching
Certificate of Payment No.6 certifying a paymen$28,249.23

(v) Payment Certificate No. 6 for Separable PortiomA/ol 1 Folio 4 for
work up to 21 May 2005 amounting to $12,654.07

(vi)  Payment Certificate No. 6 for Separable Portiom ol 1 Folio 4 for
work up to 21 June 2005 amounting to $10,595.16

(vii)  CAB’s 8 July certification in Vol 1 Folio 4

(vii) CAB’s 11 July certification in Vol 1 Folio 5

(ix)  Payment Certificate No. 6 for Separable PortiomA/0l 1 Folio 5 for
work up to 21 May 2005 amounting to $12,654.07

(X) Revised Certificate No. 6 in Vol 1 Folio 5

(xi)  Specification- (Issue “C") Comprising 103 pages amuding a
Geotechnical assessment by Coffey dated 23 Septeibé together
with bore log and other testing information in \MoFolio 6 (the
“specification”).
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(xii)

(xii)

(xiv)
(xv)

(xvi)
(xvii)

(xviii)

(Xix)

(xx)

Drawings by CAB numbers 9383-C00, 9383-C010 to 93828, and
383-C041 to 383-C073 (excluding drawings “C042"045", “C047",
“C050”, “C064 to C069”) in Vol 1 Folio 7 (the “drangs”).

Facsimiles JI.01 dated 1 December 2005 through3@ dated 22 June
2005 (with attachments) from CAB to the ClaimanVwl 2 Folio 8 (the
“instructions”).

Minutes of tender assessment meeting held on 22iber 2004 in Vol
2 Folio 9 (the “tender assessment meeting minutes”)

23 pages of colour photographs numbering 90 in, tetene with dates in
Vol 2 Folio 10 (the “claimant’s photos”).

Statutory Declaration of Layton Wallace, foremartaf Claimant dated
21 July 2005 in Vol 2 Folio 11 (the “foreman’s staient”).

Statement of Ron McMahon, Associate of Coffey, d&® July 2005 in
Vol 2 Folio 12 (“Coffey’s statement”).

Statutory Declaration of Edgar Berzins, Construttidanager of the
Claimant dated 23 July 2005 in Vol 2 Folio 13 (thenstruction’s
manager’s statement”).

Statutory Declaration of Glen Clifford, employeetioé Claimant, dated
25 July 2005 in Vol 2 Folio 14 (the “claimant’s calations”)
Claimant’s facsimile to the Adjudicator dated 4 Asy2005 with an
attached declaration of Glen Clifford of the datservice of the payment
claim (the “payment claim’s date of service proa)d consent to
extended adjudication time to 22 August 2005 in ¥élolio 15.

Respondent’s Material

1 lever arch folder constituting the adjudicatiesponse (the “response”)

(xxi)
(xxii)
(xxiii)
(Xxiv)

(xxv)

(xxvi)

Respondent’s facsimile to the Adjudicator datedugést 2005
consenting to extension of adjudication time toA2@just 2005
Respondent’s facsimile to the Adjudicator datedugust 2005
confirming the “payment claim’s date of serviceqifo
Respondent’s submissions for the Adjudication raspalated 2 August
2005

The tender assessment minutes in Folio HFS-1

Claimant’s facsimile to CAB dated 30 Nov 2004 coming another
source of fill material and a price of $19.52 pérfar the supply and
placing of fill in Folio HFS-2 (the “alternativelffioffer”)

The Superintendent’s determination in Folio HFS-3

(xxvii) AS4000-1997 General Conditions of Contract in FélleS-4 (the

“GCC")

(xxviii)Coffey’s cobbles report in Folio HFS-5

(xxix)

(Xxx)
(xxxi)

Respondent’s letter to CAB dated 30.5.05 electingetain defective

work regarding boulders in fill (the “deemed vaioat) in Folio HFS-6
The instruction on breach in Folio HFS-7

Northbuild’s facsimile to Merrin & Cranston Archdts dated 28 July
2005 claiming $75,565.71 in Variation No. 19 fotraxconcrete used as a
result of the overbreak in the footing excavatiamsich excluded delay
and disruption costs in Folio HFS-8 (“Northbuildariation 19 claims”)

(xxxii) Ashburner Francis variation claim of 22 July 2006$2,508 for

additional excavator in Folio HFS-8 (“Ashburnerariation claim”)
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(xxxiii)Northbuild’'s facsimile to Merrin & CranstoArchitects dated 3 June 2005
claiming $65,419.52 in Variation No. 3 for extranceete used as a result
of the overbreak in the footing excavations in &&liFS-8 (“Northbuild’s
variation 3 claims”)

(xxxiv) Documentation Relating to Progress Certificate Aamounting to
$270,200.03 including Progress Claim No.4 for wdoke till 21 April
2005 amounting to $0 for Separable Portion A, at@tl$99.10 for
Separable Portion B, (“Progress Certificate 4”)athincluded:

1. Variance No. 2 for Item 3.3.1 (provisional item fione stabilisation) not
substantiated by job instruction or supporting doentation from Coffey
resulting in a deduction of $4,135.78;

2. Variance No.5 with reference to JI.39 of a dedurcti6$95,000 for Fill
material not in accordance with specification

(xxxv) The meeting minutes dated 12 April 2005 togethéin wie 9 April photos

(xxxvi) Various photographs describes as follows:

1. Photographs numbered 10, 11, 12, 16, 17, 18, 2272&8 dated 8 July 2005,
which are copies of the trench photos

2. 3 colour photos dated 28 01 2000 showing excavatgdrial (the “28 Jan
2000 photos”)

3. 6 colour photos dated 18 05 2004 showing trenchd®aexcavated material
(the “18 May 2004 photos”)

4. 7 undated colour photos showing trenches and/avexted material (the
“undated photos”)

10. Given the volume of material in this adjudicatibam prepared to find,
unless there are specific submissions or my firgliloghe contrary, to which |
will refer later in my reasons, that the documeaterred to above related to
this adjudication, and were created on the datpewe on the documents and
addressed to the addressees identified in the dattism This adjudication is
not an arbitration where all documents are proaed,in order to proceed
with the adjudication in an ordered manner, | atisad that this approach
does not contravene the rules of natural justice.

Threshold jurisdictional issues

11.There are two threshold issues contained in sBeoAtt regarding:
(1) the date of the contract, and
(2) construction work being carried on in Queendjan
which must be satisfied before | have jurisdictioradjudicate this dispute.
The fact that neither party has taken issue wighotiher regarding these
issues, does not detract from the responsibilithhefadjudicator be satisfied
that the adjudication is within jurisdiction. eBthe Act provides as follows:

“3 Application of Act

(1) Subject to this section, this Act applies tostouction contracts entered
into after the commencement of parts 2 and 3--

(a) whether written or oral, or partly written arghrtly oral; and
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(b) whether expressed to be governed by the l&@uetnsland or a
jurisdiction other than Queensland.

(2) This Act does not apply to--

(a) a construction contract to the extent thabinfis part of a loan
agreement, a contract of guarantee or a contraghsfirance under
which a recognised financial institution undertakes
(i) to lend an amount or to repay an amount lemt; o
(i) to guarantee payment of an amount owing orasgpent of
an amount lent; or
(iii) to provide an indemnity relating to constriant work
carried out, or related goods and services suppligdler the
construction contract; or

(b) a construction contract for the carrying outddmestic building
work if a resident owner is a party to the contrdotthe extent the
contract relates to a building or part of a buildinvhere the resident
owner resides or intends to reside; or

(c) a construction contract under which it is agidbat the
consideration payable for construction work carrieat under the
contract, or for related goods and services sugpliader the contract,
is to be calculated other than by reference tovilleie of the work
carried out or the value of the goods and servigsplied.

(3) This Act does not apply to a construction cacitto the extent it contains-

(a) provisions under which a party undertakes togaut
construction work, or supply related goods and m&win relation to
construction work, as an employee of the partymioom the work is to
be carried out or the related goods and servicestarbe supplied; or
(b) provisions under which a party undertakes togaut
construction work, or to supply related goods aad/ges in relation
to construction work, as a condition of a loan agreent with a
recognised financial institution; or

(c) provisions under which a party undertakes--
() to lend an amount or to repay an amount lemt; o
(i) to guarantee payment of an amount owing oragpent of
an amount lent; or
(i) to provide an indemnity relating to constrignt work
carried out, or related goods and services suppligdier the
construction contract.

(4) This Act does not apply to a construction caciito the extent it deals
with construction work carried out outside Queenslar related goods and
services supplied for construction work carried outside Queensland.

(5) In this section--
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12.

13.

resident owner, in relation to a construction cair for carrying out
domestic building work, means a resident owner utitee Domestic Building
Contracts Act 2000, schedule 2, but does not irchugerson--

(a) who holds, or should hold, an owner-buildermpdrunder the
Queensland Building Services Authority Act 199atmed to the work;
or

(b) who is a building contractor within the meanioigthe Queensland
Building Services Authority Act 1991.”

Section 3(1) refers toonstruction contractentered into after the
commencement of parts 2 and 3 of the Act and this @as proclaimed by
the Governor to be 1 October 2004 (in the Queedswvernment Gazette on
25 June 2004). Accordingly, tleenstruction contracinust have been
entered into after the 1 October 2004, for thisididjation to have jurisdiction.

| have already referred to the extensive materialided by the Claimant and
the Respondent in the application and the respoAAspresent my interest is
only in the date of theonstruction contracfas defined by the Act), which is
the subject of this adjudication. | refer to asiagle transmission JI.01 from
Cardno Alexander Browne (“CAB”) (in the applicatidol 2 folio 8), dated 1
December 2004, which stated th@n behalf of our client Hibernian Aged
Facility, we confirm that your company’s tender foe works under the above
mentioned contract has been accepted subject tfollogving items:-...”

Facsimile JI.01 (“J1.01") (the “acceptance fax”dhaansmission details at the
top, which specified 2 December 2004 at 16:41 asltte of receipt of
transmission from CAB. Given that these documé@éntsed part of the
application (i.e. the Claimant’s documents), | fthdt the 2 December 2004
is the date that the Claimamgceived this document. Whilst | find that JI.01
was qualified by beingubject to the following item#r present purposes
regarding the date of contract, | find that a caciticould not therefore have
come into being any earlier than this qualifiedegatance date of 2 December
2004. This date is after 1 October 2004, therétvgcting the jurisdiction of
the Act, provided of course acceptance was madbeéiRespondent.

CAB sent JI.01, so it is necessary to decide aattemof law whether CAB
was actually acting as the Respondent’s agentndisg JI.01, as it ostensibly
claimed. | have had regard to Annexure Part A&Australian Standard
General Conditions of Contract AS 4000-1997 (“GC®@/hich was found on
page 8 of the specification (in the application Ydblio 6). This document
states that the Principal was the Respondent,ten8uperintendent as CAB.
Furthermore, Specification General Clause 1.2 dgaliith “Interpretation”
defines the Superintendent as;

“Superintendent: Agent of the Principal and the g appointed by
the Principal to supervise the work under the caatr’

There is no material to the contrary, so | find tGAB was the
Superintendent, and acted as agent of the Princigadcepting the Claimant’s
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tender on behalf of the Principal on 2 Decembe#2@(beit subject to
qualifications. This date is after 1 October 2082tthe Act applies thus far,
and | need now to determine whether the adjudisativolves aconstruction
contractin order to determine whether threshold issue rarrilis finally
satisfied.

14.Schedule 2 of the Act definesanstruction contracas follows:

“”construction contract” means a contract, agreement or other
arrangement under which one party undertakes toycant
construction work for, or to supply related gooaslaervices to ,
another party.”

JI.01, which I have found was part of the Claimsudtbcuments, stated that
acceptance was subject to a list of 5 items thad met be listed here, apart
from Item 1 that providetl. Tender specifications, drawings, and associated
documentation (current issues apply)Jl.01 contained a box stamped on the
document (the “box”) which referring in handwritibga “Job No. B1512” as
well as some ticks in the box and alongside theofi® items referred to
above. The Payment Claim No.6 in the applicationyhich | will refer in

more detail later, identified the Claimant’s Jobnhaer as B-1512.
Accordingly, with no material to the contrary, ke the inference from the
material that JI.01 was the Claimant’s documengahbse it had the box
containing a handwritten reference to B1512, whiels the Claimant’s Job
number.

| further draw the inference and find that the siekongside the 5 items
belonged to the Claimant. Having seen no mat&oai either party to the
adjudication to the contrary, | therefore draw dtfar inference that these
ticks made by the Claimant constituted acceptagdtd Claimant of the 5
items in the qualified acceptance of the Respond@fitether JI.01 is
characterised as acceptance of the Claimant’s, offtr the Claimant
acknowledging that its offer contained thqualification itemgsor as a
counter-offer by the Respondent, which the Clainameepted by ticking the
gualification itemsl find that the parties had reached agreemett a$hat
was required of each other. | take into accoumtitning of the
correspondence and the extent ofdhalification itemsand prefer to find that
JI.01 was a counteroffer by the Respondent, whiah accepted by the
Claimant when it ticked thgualification items Accordingly, | find that a
contractcame into existence in relation to the works wties acceptance was
communicated to the Respondent, and | now turhigoigsue.

JI.01 had a handwritten note at the tBeceived 6/12/04’and | draw the
inference that this was the date that the tickeeweade on the document. Itis
not clear from the material whether this documegnif/ing acceptance with
the ticks was provided to the Respondent, on tht dr at all. It is also not
clear when verbal advice was given from the Clainbamhe Respondent that
agreement had been reached. However, | can deamférence from JI.03
dated 10 December 2004, which contained instrustioom CAB, that at least
by this date, the Respondent, through its agent,@&Beved it had a contract
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with the Claimant, which indicates that the Clait'®acceptance had been
communicated. Accordingly, without material to trantrary, | find that the
date of the contract was 10 December 2004.

| am further satisfied, with no material to the tary, that the specification in
the Claimant’s material (Vol 1 Folio 6) containiagooter on every page
stating“Bally Cara Retirement Village Proposed Bulk Eartbrks Sunnyside
Road, Scarboroughivas theTender specificationeferred to in Item 1 of
JI.01. Furthermore, | am satisfied that the drawim the Claimant’s material
were thedrawingsreferred to in Item 1 above. The Respondent did n
challenge the inclusion of these documents iregponse, so | find that they
formed part of the contract. | have confirmed thatcontract was after 1
October 2004, and | am satisfied that it wa®atract within the first part of
the definition ofconstruction contracin the Act.

JI.01 referred to bulk earthworks at Ballycara FRetient Village, and the
specification heading referred ‘®roposed Bulk Earthworks Sunnyside Road,
Scarboroughwhich | must be satisfied falls within the meanofg

construction workwvithin the meaning in the Act.

Construction works defined in s10 of the Act as:

“(a) the construction, alteration, repair, restofah, maintenance,
extension, demolition or dismantling of buildings;...
(b) the construction, alteration,... forming, orfaym, part of land,
including walls, roadworks...;
(e) any operation that forms an integral partaf,s preparatory to
or is for completing, work of the kind referredimgparagraph (a), (b)
or (c), including-...
(i) site clearance, earth-moving, excavation, tulng and
boring ;...”

There is no material to the contrary and | find tha works under the
contract was bulk earthworks. | am further satihat bulk earthworks falls
within definition s10(e)(i) above, @&arth-moving, excavatiotmereby falling
within the definition ofconstruction work | find that the contract
demonstrated that the Claimamtdertakes to carry ouhe works, because
JI.03.2 dated 10 December 2004 nominated theda#atof the contract as 15
December 2004. Having found that the contract dai® 10 December 2004,
| find that construction work could have startedeaolier than 15 December
2004. Therefore, | conclude that no work had sthiefore the contract was
concluded, so that the Claimant’s constructiongations could only be
characterised as amdertaking to carry out the workisecause no work had
commenced yet. Accordingly, the contract oastruction contractinder

the Act entered into after 1 October 2004, thersdiisfying threshold issue 1.

15.1 need to determine whether tbenstruction workvas carried out in
Queensland. | refer to a letter dated 12 July Z08% the Respondent to the
Claimant enclosing its payment schedule identifytingyaddress for the
Respondent was Scarborough Queensland with pastal4020. With no
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material to the contrary, | therefore find that ®osough is in Queensland,
which satisfies threshold issue number 2.

16.Before | finalise the decision as to the documentsaprising the contract and
identify the relevant provisions within the contréx which this adjudication
will relate, |1 need to deal with the other exclusioy provisions in s3(2) of the
Act in order to be satisfied that the Act applieshis work. These
exclusionary provisions are provided in s3(2) aB@xsof the Act and if any
of these subclauses have application then there jigrisdiction to proceed.
In relation to s3(2) of the Act there is nothingle material to suggest that
the construction contract formed part of a loareagrent, nor was it for the
carrying out of domestic building work, nor wasréhany agreement to pay
for construction work other than by reference ®vhlue of the work.
Accordingly, s3(2) of the Act does not apply andrdfore jurisdiction to
adjudicate is not excluded.

17.As to s3(3) of the Act there is nothing in the mialeto suggest that the
Claimant was an employee of the Respondent, nothkacontract was a
condition of a loan agreement or that one partgedto lend, guarantee
payment of, or provide an indemnity relating to stoaction work.
Accordingly, s3(3) of the Act does not apply tcstbontract, which means
there is jurisdiction to proceed.

18.Consequently, | find | have jurisdiction to adjuatie this matter.
Scope of the determination

19.The Act at s 26(1) requires that | am to determine:
a. The amount of the progress payment, if any, todie py the Respondent
to the Claimant (theddjudicated amount’); and
b. The date on which any such amount became or becpayeble; and
c. The rate of interest payable on any such amount.

20.The Act at s35(3) also gives me the discretiongi@iinine the proportion of
the contribution to be made by the Claimant anthieyRespondent to the
adjudicator’s fees and expenses. | will exerdise tiscretion after dealing
with the substantive issues.

Matters regarded in making the Decision

21.s26(2) of the Act restricts the matters that | rnagisider in determining an
adjudication application. s26(2) of the Act praasd

“In deciding an adjudication application, the adijiedtor is to consider the
following matters only:

(a) the provisions of this Act, and to the extéeltare relevant, the

provisions of the Queensland Building Services dwithAct 1991,
part 4A;
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(b) the provisions of the construction contractfravhich the
application arose;

(c) the payment claim to which the application teta together with
all submissions, including relevant documentatibat have been
properly made by the claimant in support of themla

(d) the payment schedule, if any, to which theiapgbn relates,
together with all submissions, including relevaatdmentation, that
have been properly made by the respondent in stipptine schedule;
(e) the results of any inspection carried out kg &ldjudicator of any
matter to which the claim relates.”

Material considered

22.In making this decision | have had regard to thie¥ang:

()

(if)
(iii)
(iv)

v)

The provisions of th8uilding and Construction Industry Payments Act
2004 and, the provisions of part 4A of tieensland Building Services
Authority Act 199Xk0 far as they were relevant

The payment claim dated 21 June 2005 to which pipécation relates.
The payment schedule dated 12 July 2005 to whiehdbponse relates.
The Adjudication Application and the relevant doentation including
submissions | asked for under s25(4)(a) relatintpéodate of service of
the payment claim and the extension of time forati@dication

The Adjudication Response and the relevant docustientincluding
submissions | asked for under s25(4)(a) relatintpéodate of service of
the payment claim and the extension of time foratigidication.

Material not considered

23.In making this decision | have had regard to alittaterial provided, and
have then referred to what was not taken into clemation in my reasons. At
the outset, however, | considered it importantdaldvith one substantive live
issue and explain why I did not consider some radtbefore proceeding
further.

()

The Claimant made claims under the Trade Pracfice$Cth) 1974 (the
“TPA”) in submissions 32 through to 38 inclusivEhe Respondent
submitted in paragraph (e) of the response‘ffta¢re is no authority for
an Adjudicator to consider claims under the Tradad®ices Act 1974 |
could not find any authority either in support af prohibiting an
adjudicator considering claims under the TPA.Kémbla Coal & Coke v
Select Civil & Ors [2004] NSWSC 628 (23 July 20@4)paragraph 114,
McDougall J referred to the adjudicator’s decisiomot take Trade
Practices Act issues into account, but made no cammhether this
approach by the learned adjudicator was correcto@ view, it could be
argued that by making no finding that this approaglthe adjudicator
was wrong, McDougall J had given tacit approvat tha approach taken
was correct. However, in my view, such an approashld be incorrect
because one needs positive findings by Courtdhfemtto become
precedents. The better view in my opinion is tosider that the law is
currently silent on this point, and | must decident first principles
whether TPA claims should be considered, becauseéntissue between
the parties.
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(ii)

(iii)

(iv)

v)

A failure by me to address this live issue wouldstdute a breach of
natural justice to the Claimant who has made taecl The Court of
Appeal inBrodyn Pty Ltd t/a Time Cost and Quality v Davengod
another [2004] NSWCA 39%Brodyn”) in para 55 required an
adjudicator to satisfy “basic and essential requoéets and the more
detailed requirements” to which | will turn latéyt added the
requirement that an adjudicator must maka bone fide attempt by the
adjudicator to exercise the relevant power relatinghe subject matter of
the legislation and reasonably capable of referetacthis power...and no
substantial denial of the measure of natural juesticat the Act requires to
be given..”

| have decided that | must not consider the Clatra@ubmissions in the
application relating to th€rade Practices Act (Cth) 197the “TPA”)
because s26(2) of the Act confines the matterstwhicay consider.

My first reason for not considering the TPA claimmshat s26(2)(a)
specifically refers to the provisions of the Aatdarelevant parts of the
Queensland Building Services Authority Act 199Then read in
conjunction with the introductory words to the sedtson, viz.;..the
adjudicator is to consider the following matterdyon.”, it is my opinion
that the statutory interpretation ruleedfpressio unius est exclusio
alteriusis applicable This rule means that an express reference to one
matter indicates that other matters are exclyb€tiPearce (1981):
Statutory Interpretation in Australia, Butterwort8®' ed p44]. Whilst the
author suggests (at page 45) that the Courts applsule with extreme
caution; in construing this Act, | am of the vielatreference to one
matter — in this case the applicable statute lawvtoch an adjudicator
may have regardneans that the only statutes which | may consder
those identified in s26(2)(a). A parliamentaryftgawould in my
opinion have been aware of the existence offtlagle Practices Act (Cth)
1974and did not include it in the list of statutes.

This conclusion is further strengthened by nothmag the balance of the
restricted list of items that may be consideredd6(2)(b) through to (e),
make no other reference to any statutes. The talaithe list is
confined to the contract, the payment claim aneéduale made under the
Act, and submissions in support of those documénggther with the
results of any inspection that may be carried éuirthermore, s100 of
the Act preserves the parties’ rights; and in paldr, s100(1)(c)
preserves rights that a paftynay have apart from this Act in relation to
anything done or omitted to be done under the emtfr In my view this
strengthens the application of taepresso uniurule, because it
demonstrates that the Act is deliberately restcin its application to
construction contracts. Accordingly, | find thahhy not consider the
claims under the TPA.

Furthermore, if | am wrong on this point, | consitleat the submissions
made by the Claimant under the TPA areproperly made in support of
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the claim and are therefore outside s26(2)(c). The paywmlaith dealt
with a progress claim made under the constructioriract and listed the
amount of work that had been carried out by refezdn a schedule of
items of work and the amounts claimable for thosms, together with
variations for portions A and B separately. Thas®unts were totalled
separately for each portion, and portion A yieldedaim of $0.00 and
portion B of $116,471.70 (including GST). The coadof the
Respondendid not form part of the payment claim, nor waseferred to
anywhere in this claim. Accordingly, submissialesling with the
conduct of the Respondentthe application were independent
submissions that were not linked to the paymentgland must not be
considered in the adjudication because they fa#lida s26(2)(c), and |
find that they do not fall within any other specifirovision of s26(2).

Requirements of an adjudication decision

24.1n a previous heading “Matters regarded in makivgDecision”, | identified
the statutory requirements that may be taken iotowant in carrying out an
adjudication. Queensland Courts have not yetpné¢ed the Act and
provided guidance as to the requirements of adftitic decisions. New
South Wales has had essentially similar legislatiotime Act in place for a
number of years, and its Court of Appeal has dpezla very useful guide
for adjudicators. If adjudicators follow this geidhe parties to adjudications
should be confident that the statutory regime ohieed to rapidly resolve
payment disputes has been adhered to.

The landmark case &rodyn Pty Ltd t/a Time Cost and Quality v Davenpor
and another [2004] NSWCA 3Brodyn”) provided this guide. Brodyn is
likely to be considered as highly persuasive ienpteting the Act, because it
refers to essentially identical legislation and decision of a Court of Appeal.
This adjudication, therefore, follows the guidentied in Brodyn, so that the
parties can be confident that proper considerdtambeen given to the
requirements of the adjudication process.

Whilst one or both of the parties may consider sartlapproach tedious in
what they may feel is a simple statutory claimrfaimies due under the
contract, which they may think ought only requirereef decision, it is vital
that proper consideration be given to all the nexjuents of this legislation.
In the case o€oordinated Construction Co. Pty. Ltd. v. J.M. Haaves
(NSW) Pty. Ltd. & Ors. [2005] NSWCA 2p8iargreaves”) which dealt with
s22(2) of the NSW legislation, which is the equérdlof s26(2) of the Act,
Hodgson JA said the following with reference to pingnary judge’s finding:

“ 50 Before concluding, | wish to note what | believeyrna an
important error in the judgment of the primary j@lgot bearing on
the outcome of the case. In the second half of. fidrpof his
judgment, the primary judge said this:
‘An adjudicator is bound to consider the provisiaighe Act,
the provisions to the construction contract, thgmpant claim
and payment schedule and submissions made bydineacit
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and respondent respectively and the results ofi@spection: s
22(2). It seems to follow from all this that, iethoint that an
amount claimed is not “for” construction work is tiaken in
the payment schedule, it cannot thereafter bedelgon by the
respondent in the adjudication process. The adptdicwould
be bound to determine the matter on the basiseofrthterial to
which she or he could properly have regard; anithé
adjudicator decided that all the reasons advancgthie
respondent were invalid, the adjudicator would deiiee the
amount of the progress payment in favour of therdat.’

51 That passage could be read as asserting thatréspondent to a
payment claim does not raise any relevant grouodslénying or
reducing the progress claim made by the claimémanthe
adjudicator automatically determines the progrelssns at the amount
claimed by the claimant. My tentative view is thath an assertion
would be incorrect.

52 The task of the adjudicator is to determineaimmunt of the
progress payment to be paid by the respondenttalthmant; and in
my opinion that requires determination, on the matevailable to
the adjudicator and to the best of the adjudicaability, of the
amount that is properly payable. Section 22(2) shgsthe
adjudicator is to consider only the provisionsloé tAct and the
contract, the payment claim and the claimant’s ssbions duly made,
the payment schedule and the respondent’s submssdidy made,
and the results of any inspection; but that dogsnmean that the
consideration of the provisions of the Act anddbetract and of the
merits of the payment claim is limited to issudsiaty raised by
submissions duly made: see The Minister for Comener€ontrax
Plumbing (NSW) Pty. Ltd. [2005] NSWCA 142 at [33§]. The
adjudicator’s duty is to come to a view as to wisgiroperly payable,
on what the adjudicator considers to be the truestauction of the
contract and the Act and the true merits of theénsld he adjudicator
may very readily find in favour of the claimanttbie merits of the
claim if no relevant material is put by the respeng but the absence
of such material does not mean that the adjudicaesor simply award
the amount of the claim without any addressingsofmerits.

53 Indeed, my tentative view is that, if an adjathc determined the
progress payment at the amount claimed simply lsecha or she
rejected the relevance of the respondent’s matethia could be such
a failure to address the task set by the Act asnder the
determination void.

Basten JA at paragraph 65 referred to judicialewwvof an administrative
decision, and identified succinctly, with High Cbauthority as to what
constituted conduct by a person making an admatigé decision that may be
subject to review. He said that,

“According to the well-known principles governingjcial review
under the general law, a decision-maker will faileixercise a
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statutory power if he or she fails to take into@act a mandatory
consideration. Similarly, there will be a failuregperly to exercise the
statutory jurisdiction where the decision-makerdsknto account an
impermissible consideration. The same principlesfaund in the
Administrative Decisions (Judicial Review) Act 19Zt), discussed
by Mason J in Minister for Aboriginal Affairs v RekVallsend Ltd
(1986) 162 CLR 24 at 39-40. As his Honour noteg(40), many
statutory discretions are in their terms unconfirzadl the
considerations will therefore be unconfined “excepso far as there
may be found in the subject-matter, scope and marjpd the statute
some implied limitation on the factors to which tezision-maker
may legitimately have regard ...”. Section 22(2)haf Act is an
exception to this rule: indeed, it has a dual fimet On the one hand,
it prescribes matters to which the adjudicatoresjuired to have
regard; on the other hand, it identifies those mistas the “only”
matters to which the adjudicator is to have regaktleast on its face,
the list is exhaustive.

Basten JA and Hodgson JA (earlier) essentiallyngidagree on the extent of
the adjudicators powers, and they were discushisgdsue in the context of
possibly re-opening the findings in Brodyn. Batldges did not feel that their
case was an appropriate on for the principles odfn to be revisited, so it is
my view that Brodyn remains good law, which is ikt be followed in
Queensland.

At paragraph 53 of Brodyn, Hodgson JA, referre8 basic and essential
requirementg“B&ER”) to be satisfied for an adjudicator’s decisiorntve
legal effect. These are essential pre-conditionshfe existence of an
adjudicator’s decision (see paragraph 54 of Brodyrthermore, the Court
made reference to a non-exhaustive lishofe detailed requirements
(“MDR”) to be considered by the adjudicator (see papdgkal). | turn first to
the B&ER requirements, which are paraphrased and appliesvbel

Basic and Essential Requirements

25.Whether a Contract existed between the ClaimanRagpondent, and if so
whether the Contract isa@nstruction contracto which the Act applies, and
in particular sections 7 and 8 of the ABB&ER 1)).

26.Whether the Claimant served the Respondent wityanpnt claim as
required by section 17 of the ACB&ER 2).

27.Whether the Claimant made an adjudication appboatid an authorised
nominating authority as required by section 21hefAct (‘B&ER 3).

28.Whether there was reference of the applicatiomtel@ible Adjudicator who
accepted the application as required by sectiorend23 of the Act B&ER
4").

29.That this decision by the Adjudicator requiresdieéermination of the amount
of the progress payment, the date on which it besoon became due and the
rate of interest payable, all of which are to dedith writing as required by
section 26 of the Act B&ER 5)).
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The Construction Contract

30. The existence of eonstruction contracis part ofB&ER 1and it is necessary
to turn to this issue first. Some preliminary gs& of the contract has
already been carried out to ensure that the thieéginasdictional
requirements were satisfied. In that analysisihtbthat there was a contract,
which was characterised as@nstruction contractinder the Act. It is now
necessary to decide the extent of the documentprising the contract and
its relevant terms, so as to provide the parti¢s am identified framework
within which the adjudication is conducted. Thett be, of necessity, a need
to further consider aspects of the contract whéarniag to specific aspects of
the substantive issues at a later stage.

31.The material provided by both the Claimant and Redpnt identified in
“Material provided in Adjudication” includes poteéaitcontract documents
together with other documentation relating to ttiministration of the
contract leading to this adjudication. These nalv be reviewed to decide
which documents formed part of the contract.

Documents forming the contract

32.1 have already found that a contract was made ddeld@mber 2004

33.1 have also already found that the contract corththe 103-page

specification. This specification included andhdfaccordingly:

(1) Form Of Tender (Lump Sumhich was not filled in or signed;

(i) Form Of Agreemenwhich was also not filled in or signed;

(i)  Conditions Of Tenderingelating to contract number A9383;

(iv)  Part A, Annexure to the Australian Standard Gen€mahditions of
Contract AS 4000 — 1997 (“GCC’S Annexure A”);

(v) Part B Annexure to the Australian Standard Condgiof Contract AS
4000 — 1997 (“GCC’S Annexure Part B”);

(vi)  Civil Works Schedule — Separable Portion A

(vii)  Civil Work Schedule — Separable Portion B

(viiiy There is no page 28 included in the specification.

(ix) 1.0 GENERAL CLAUSE®hich included clauses that amended the GCC
from pages 28 — 41. Some of these particular ekudll be referred to in
more detail later.

(x) 2.0 MATERIALS, SUMISSIONS & QUALIr¥m pages 42 — 46

(xiy 3.0 EARTHWORKf®om pages 47 — 73

(xii) 4.0 STORMWATERom page 73 — 80

(xii)  5.00 CONCRETHOmM pages 81 — 103.

34.The Claimant’s documents also included a Geoteahagsessment from

Coffey dated 23 September 2004, which had attactemelating to important
information, borehole logs and locations, buildpagl classifications and
laboratory test certificates. Specification 3.keférs toNature of siteand
included ‘2. Site investigation reportivhich made specific reference to the
Site investigation and enclosure of the copy ofréport by Coffey as follows:

“A site investigation has been carried out by Cepffgeotechnical Pty
Ltd and a copy of the report is included in the €act documents.
The bore logs give information on the nature ofghmund at the
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35.

36.

()

(ii)

location of the boreholes only. This informatisrigsued for the
convenience of the Contractor but the Principalsloet accept any
responsibility for an interpretation which the Coattor may place on
it.”

The Respondent does not take issue with the ircius the site investigation
report in the contract documents and | find thet&amical assessment of
Coffey as part of the contract documents (“Coffeyemtechnical report”).
In the Claimant’s documents are the drawings reteto in the Claimant’s
material and | have found that Item 1 of JI.01 mefe to drawings which |
accept are part of the contract but it is necedsadgtermine the extent of
them. With reference to specification 1.8 whicfere toDrawings,there are
specific drawing numbers referred to in the speatfon commencing at
A9383 — C000, A9383 — C010 through to C013, A93&3020 through to
C029, A9383 — C040 through to C044, A9383 — CO45388 — C048 to
C049. The actual drawings provided in the Clairisamiaterial did not
include A9383 — C029 nor A9383 — C040 and CO4find that the drawings
actually provided by the Claimant from A9383 — C@bfbugh to A9383 —
C049 constituted the drawings for the contracte &tditional drawings in the
Claimant’s material, V1Z.9383 — C052 through to G0t this stage, | have
not found to constitute part of the contract draysibecause they are not
referred to in the specification.
Referring back to JI.01 apart from item 1 in tie &lready referred to and
incorporating the specification, drawings and asded documentation, there
were a further 4 items on the list.
As to item 2 both the Claimant and Respondent tteféne tender
assessment meeting minutes and | found that then@a ticked this
item, so | find these minutes formed part of thetcact.
As to item 3 which referred to an amended tenderuant) together with
reference to provisional quantities relating tostmpand that the
provisional quantities amount nominated in the dalehad been altered
to the lump sum quantities, so that together withtick by the Claimant
and no material to the contrary from the Responddimd that this item
referenced formed part of the contract, apart fleenamended tender
amount of $1,773,001.70 dated 26 November 2004

(i)  The reason for not accepting the amended tendenr@meferred to above

as “the contract sum” for the contract is thattémi 4 there was reference
to further amendments to the tender provided byCilagnant on 30
November 2004 in which the revised tender amoust$18610,567.30. |
find that this figure was theontract sunmas defined in Clause 1 of the
GCC because it is the sum of Portion A originaltcaxt price of
$460,149.99 and Portion B of original contract @ra¢ $1,150,417.31
(which | find from Progress Claim No.6). | makéstfinding also in light
of the fact that it also had a tick next to it, alini have found was made
by the Claimant

(iv)  Furthermore, as far as it may be relevant andyint lof the ticks from the

Claimant | find that contract was subject to tHecation of a temporary
access road, and that the bill of quantities wetgetused to administer
variations and progress payments under the comttiittompletion
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(v)

37.

38.

39.

40.

41.

dates for separable portions A and B to be 6 waallsa further 10 weeks

from commencement of works.

In addition, | find that the contract was to stgsbn receipt of

“operational works approval”, and | find that trentract was subject to

operational worksapproval.
In J1.02 which is an instruction from CAB, in ite&i02.01 and JI02.02 there
is reference to approval of tlperational worksand inclusion of a copy of a
decision by Redcliffe City Council for the Claimaninformation. These
documents were attached to JI.02 and a documenttfre Redcliffe City
Council dated 7 December 2004 and headed “DevelopAplication
Decision Notice” referred to conditions imposed atgb referred to a series
of drawing numbers which comprised the contracividrgs already found by
me to form part of the contract drawings togethigh wrawings 9383 — C050
through to C071, so of those already provided lyGlaimant in the
Claimant’s material | find that these drawings aitsastituted the contract
drawings, apart from C073, which was not referged t
In the Respondent’s material HFS-2 is the altevedill offer, and because
the Claimant does not take issue with this documdimd it also formed part
of the contract.
In the Respondent’s material HFS — 4 is a copyhefGCC, and because the
Claimant does not take issue with these Generatli@ons of Contract and
the fact that | have found Annexures Parts A & B GCC, | find the GCC
also formed part of the contract.

Relevant terms of the contract for the adjudication

The relevant terms of the contract will be deteediprogressively through
this adjudication because value judgements wildrteebe made as to the
meaning of the contract terms which will need tabesidered in light of
further material.

At this preliminary stage | have only had regardhi® specification1.1
General Conditions Of Contract And Precedenudiich provides as follows:

“The General Conditions Of Contract are the “Genk@onditions of
Contract AS 4000 — 1997”, and this will form andagtal part of the
contract documents and shall apply to all sectiohhe Specification
as though written in full.

Should there be any discrepancy between the condibf contract
and this Specification, this Specification shakdgrecedence. The
descending order of precedents shall be this Spatidn, the general
Specifications and then the drawings with the feifg exception.
Where there is a conflict between this Specificasiod a general
Specification or drawing and the requirement/shaf general
Specification or drawing is/are more stringent amlere the
particular occurrence has not been specificallyereg¢d to in this
Specification, then the more stringent requirenseotithe general
Specification or drawing will apply.”
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42.As previously stated, further interpretation anehification of relevant terms
of the contract will be carried out further in tlaidjudication after fulfilling the
requirements identified by Brodyn.

43. Accordingly, the first basic and essential requieeins satisfied.

Chronology of Service of Documents

44.B&ER 2requires the service of the payment claim on thepRedent in
accordance with s17 of the Act, so it is a usefereise to consider this, as
well as the chronology of service of all documebts;ause these steps impact
on the othebasic and essenti@ndmore detailed requirementahich in turn
will have a significant bearing on the extent ofl monduct of the
adjudication.

45.The payment claim, the attached tax invoice angfess Claim No. 6 were
all dated 21 June 2005, and without material tactiv@rary, | find this is the
date of the payment claim. The critical issue, &osv, forB&ER 2is service
of the payment clairand this is where | encountered a discrepancy pdge
2 of the application, there were statements:

“Date payment claim served on respondent: 21/6/2005
“Date payment schedule, if any, served on claima@t7/2005”

s18(5) of the Act provides that the Respondenalséd to pay the claimed
amount to the Claimant on the date due for progragment unless it has
served a payment claim, which refers back to s1&{#)e Act that provides:

“Subsection (5) applies if-

(a) a claimant serves a payment schedule on the
respondent; and
(b) the respondent does not serve a payment schedule
on the claimant within the earlier of-
i. the time required by the relevant
construction contract; or
ii. 10 business days after the payment claim is
served”

If | find that the date of service of the paymelaim was 21 June 2005, as
identified in the payment claim and the applicatibmvould mean that the
payment schedule was served later than 10 busiiagssafter service of the
payment claim, which would have put it out of tirbecause s18(4)(b) of the
Act requires the earliest date of servidehe payment schedule. The
response identified Progress Claim No.6 and stated:

“Reference date: 21 June 2005
“Date of Service on Respondent: 28 June 2005

| was confronted with 2 differing dates of servifehe payment claim from
the Claimant and Respondent, and for the adjudicati proceed properly in
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46.

47.

48.

49.

accordance with the law, it was essential to flreldorrect date of service of
the payment claim. Accordingly, on 3 August 200&quested the Claimant
under s25(4)(a) of the Act to provide me with ati@n submission by 4
August 2005 (with a copy to the Respondent) supppits assertion of the 21
June 2005 date of service of the payment claimraqdested the Respondent
provide its written submissions in response toehafshe Claimant by 5
August 2005 (with a copy to the Claimant). In tetder, | also requested an
extension of time until 22 August 2005 to compkbie adjudication.

On 4 August 2005, the Claimant faxed to the Respondnd me a declaration
by Glen Clifford that the claim had been sent bgress post to the
Respondent on 27 June 2005, together with a copyfadsimile from the
Respondent stating that it had received the paywgiaim on 28 June 2005.
Furthermore, on 5 August 2005, the Respondent fexédte Claimant and me
a letter confirming that the payment claim had beseived on 28 June 2005,
in accordance with the declaration by Glen Cliffoccordingly, it is
common ground, and | so find that the date of seref the payment claim
was 28 June 2005.

Both the Claimant and Respondent also advised meiiimg that they
consented to the adjudication being extended t&wfist 2005.

The payment schedule was dated 12 July 2005, andekpondent’s covering
letter to the Claimant also dated 12 July 2005 ladkestamps in blue stating
“RECIVED BMD MANLY” and a stamp in red stating “12uly 2005".

There is no material to the contrary, so | find tha July 2005 was both the
date of the payment schedule and the date of seofithe payment schedule
on BMD - the Claimant. | have referred to a ditoy2005, and confirm that
the 12 July 2005 is 10 business days after 28 2008, the date of service of
the payment claim. This timing satisfies the reguents of s18(4), resulting
in the payment schedule being delivered withintime required by the Act.

Under cover of a letter dated 19 July 2005, thdiegon dated 25 July 2005
was delivered to IAMA.

IAMA nominated me as the adjudicator on 26 July22Qhd | accepted the
nomination by facsimile to both parties and IAMA 2@ July 2005.

On 2 August 2005, the Respondent delivered theoresspto me, which
identified a copy for the Claimant.

Further analysis on thebasic and essential requirements

50.

51.

With reference to the above chronology, | have tbtivat the Claimant served
a payment claim on 28 June 2005 thereby satisiB&gR 2.

B&ER 3requires me to determine whether the Claimant naadedjudication

application to an authorised nominating authorgyequired by section 21 of
the Act.
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| have already found that IAMA, the Institute ofbArators and Mediators
Australia, is an Authorised Nominating AuthorityA(NA”) under the Act with
registration number N1057859. s21 of the Act sl@ath adjudication
applications and s21(3) of the Act provides:

“...(3) An adjudication application--
(a) must be in writing; and
(b) must be made to an authorised nominatinarity chosen by
the claimant; and
(c) must be made within the following times--
(i) for an application under subsectidn(@)(i)-- within
10 business days after the claimant rexethe payment
schedule;
(ii) for an application under subsecti@)(a)(ii)-
- within 20 business days after the date dor payment;
(iii) for an application under subsecti@t)(b)--within 10
business days after the end of the Spasipd referred to
in subsection (2)(b); and
(d) must identify the payment claim and thgnpent schedule, if
any, to which it relates; and
(e) must be accompanied by the applicationifemy, decided by
the authorised nominating authority; and
(f) may contain the submissions relevant &application the
claimant chooses to include.”
(4) The amount of an application fee must not extlee amount, if
any, prescribed under a regulation.
(5) A copy of an adjudication application must beved on the
respondent.
(6) The authorised nominating authority to whichaatjudication
application is made must refer the applicationsaen as practicable,
to a person eligible
to be an adjudicator under section 22.”

52.0n 26 July 2005 the ANA provided me with the Clantia 2 lever arch
folders containing documentation, which | haveadsedescribed as the
application, and | find this satisfies the requiegtts of writing in s21(3)(a).
There is no material to controvert the existencéhefapplication and the
Respondent provided a response without taking msilethe timing of the
application.

The application contained the Claimant’s coveritier signed byary

Dobrich, General Manager Constructi@m 19 July 2005, which attached an
adjudication application to the ANA, satisfying §2)(b), which was also
signed byGary Dobrichand dated 25 July 2005. There is a stamped date of
25 Jul 2005 with a handwritten note 1:20pm on tiijaedication application. |
draw the inference that this stamp and the note werse of the ANA in
receiving the documents. | prefer to find thatdlage of the application was
25 July 2005 rather than 19 July 2005, because trer 2 references to this
date on the application.
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53. Accordingly,B&ER 3is satisfied. There are other issues regardimnigg
and further contents of the application, which fgramt of Brodyn’'s more
detailed requirements, to which | will refer later.

54.B&ER 4requires me to be satisfied that there was comgdiavith the Act
regarding the reference to an eligible adjudica@f:(6). | have stated that
the ANA referred the adjudication to me in writiog 26 July 2005, and
without material to the contrary, | find that tlugnstitutes compliance with
s21(6), providing | am an eligible adjudicator ung22 of the Act.

| find that am eligible adjudicator because | agistered under the Act with
registration number J622914 thereby satisfying 52@{ the Act. | am not a
party to the contract and | have no conflict onesst , which satisfies s22(2)
and s22(3) of the Act. However, | need to be Batighat | have been
properly appointed under the Act and | turn to eR8e Act, which provides:

“23 Appointment of adjudicator

(2) If an authorised nominating authority refers agjudication
application to an adjudicator, the adjudicator magcept the
adjudication application by serving notice of thecaptance on the
claimant and the respondent.

(2) On accepting an adjudication application, tréjuaicator is taken
to have been appointed to decide the application.”

| have found that that the application was refetceghe on 26 July 2005. In
the chronology above, | identified that | acceptssl application in writing to
the parties by facsimile on 29 July 2005, and withemntrary material, | find
that this constitutes serving notice of acceptammier s23(1) of the Act

thereby constituting a valid appointment in accamawith s23(2) of the Act.

Accordingly,B&ER 4has been satisfied.

55.B&ER 5requires that the Adjudicator decide the amounthefprogress
payment, the date on which it becomes or becameudi¢he rate of interest
payable in accordance with s26(1) of the Act. d@keision is required to be in
writing: s26(3)(a) and the parties have not agteeglaive the requirement of
reasons: s26(3)(b).

This requirement is the essence of the adjudicaéind my decision on page 1
adheres to this requirement. However, the decisi@msm made after
consideration of the other preliminary issues cttarésed asnore detailed
requirementsn Brodyn and the merits of the case, to whicbwrurn.

More detailed Requirements

TheMDR do not have to be exactly complied with for myedetination to be
valid, provided that | make a bone fide attempxercise the powers under the
Act, and have adhered to the rules of naturalgagee paragraph 55 of Brodyn.)
| paraphrase these requirements below:
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56.

S7.

58.

59.

60.

61.

62.

Whether the contents of the payment claim are@afft to satisfy section 17
(2) of the Act (MDR 1)).

Whether the Claimant has complied with the timeaunesments for an
adjudication application and whether the adjudaraapplication satisfies the
requirements of section 21 of the ACMPR 2).

Whether the time required under section 25 of thehas been adhered to
allow the Adjudicator to make a decisiotMPR 3).

Whether the Adjudicator has considered the mategygired to be considered
under section 26 (2) of the ActMDR 4)).

Prior to giving consideration tdDR 1, it is useful to extract the essential
features of both the payment claim and paymentd&idbet this stage so that
the parties can follow the reasoning in this adjation.

Payment Claim
The essential features of the payment claim pravatefollows:

“To: Hibernian (QLD) Friendly Society CC. Cardno Alexander Browne...
This is a payment claim made under the Building afnstruction Industry
Payments Act 2004 (Qld)

From: BMD Constructions Pty Ltd...
Contract Details

Project: Bally Cara Retirement Village
Proposed Bulk Earthworks, Sunnyside Road, Scatlgbro
Contract Number: A9383
Reference date: 21 June 2005. (Claim No. 6)
Total amount of this Payment Claim $116,471.70I¢ldiog GST)
The construction work or related goods and servioesespect of which this
Payment Claim is made and the method of calculatwithe total amount of
the claim are set out in Attachments(s) to this Pagnt Claim...

Attachment(s)

Details of Claim (attach other relevant documerdatas required):
1. Tax Invoice No. 6.

2. Progress Claim No. 6 — 2June 2005 for Portion A & B.

3. Certificate of Practical Completion for Portion AR...”

Payment Schedule
The essential features of the payment scheduledad\as follows:
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“ Payment Schedule
Response to Progress Claim No. 6
Submitted by BMD Constructions Pty Ltd
Under the Building and Construction Industry Paymés Act 1004(Qld)

To: BMD Constructions...

This is a payment schedule under the Building andr@truction Industry
Payments Act 2004 (QId)

From: Hibernian (QId) Friendly Society...

Project: Ballycara Retirement Village
Proposed Bulk Earthworks, Sunnyside Road
Scarborough

Contract Number: A9383

Reference Date: 21 June 2005

Date of Service on Respondent: 28 June 2005

Due Date for Payment:

Total amount of Payment Claim: $116,471.70 (including GST)
Amount that the Respondent proposes to pay: $NIL

The reasons why it is less the amount claimedarPdyment Claim and the
reasons for withholding payment are set out inAttachment(s) below:...

Attachments:

1 Annexure 1: Payment Claim Assessment...
2. Practical Completion Certificate...

3 ”

Analysis of themore detailed requirements
63. Turning now toMDR 1, which deals with the content of the payment cldim
refer to s17(2) of the Act, which provides:

“A payment claim-
(a) must identify the construction work or related geod
and services to which the progress claim relatest a
(b) must state the amount of the progress paymenthbat
claimant claims to be payable (thdaimed amount”);
and
(c) must state that it is made under this Act.”
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Although the Respondent takes issue in the paysed@dule with matters
raised in the payment claim, at this juncture | rmasrely be satisfied that the
payment claim’s contents comply with s17(2).

As to s17(2)(a), | note that the payment claim nsalegerence to bulk
earthworks at the Bally Cara Retirement Villag&ahnyside Road,
Scarborough. Attached to the payment claim is stupp material for the
claim for construction work, which follows the pregs claim format required
by Clause 37.1 of the GCC relating to progressrdai This was the's
Progress Claim, and the Respondent had includegtéd®s Certificate No. 4 in
its material, so | can safely draw the inferen@ the Respondent was content
that this format provided it with adequate inforraatupon which the
Superintendent could certify progress claims armhughich the Respondent
could pay progress certificates. | refer to trst seiggested by Einstein J in
Leighton Contractors Pty Ltd v Campbelltown Catb@iub Limited [2003]
NSWSC 1108'Leighton”) that | must be satisfied, as a matiefact, that
adequate information has been provided in this gayralaim. | find, without
material to the contrary, that the constructionkneridentified sufficiently
enough for the Respondent to respond with a paysa@dule (which the
Respondent provided without querying the adequétiyeomaterial), and the
attachments to the payment claim provided the tatiom of the amount
payable, having taken off the amounts already pgithe Respondent.

The payment claim states the amount of $116,47 Wiih in my view
satisfies s17(2)(b), because it expressly stateSThtal amount of this
Payment Claim $116,471.70 (Including GST).” Theoice formed part of
payment claim and the amount is calculated undecdimtract, because the
attached Progress Claim No. 6 attached the schetigleantities with the
relevant amounts claimed, thereby satisfyitimg amount calculated under the
contractrequired by s13(a) of the Act. The work was vedluader the
contract, thereby complying with s 14(1)(a) of &kat. Without material to
the contrary, | therefore find that $116,471.7thisclaimed amount” as
identified in s17(2)(b).

The endorsement is clearly on the payment clainthabs17(2)(c) is
complied with, so | find tha¥IDR 1is satisfied.

64.1 must now turn tdMIDR 2 to determine the:
(1) time when the adjudication application could be eya$ well as
(i) the requirements of the contents of the application

65.1 have already found that the payment scheduleseagd on 12 July 2005,
and | must have recourse to the Act to determiadithe within which the
application is required to be made. s21 of thepkovides:

“(1) A claimant may apply for adjudication of a pagnt claim (arfadjudication
application”) if —
(a) the respondent serves a payment schedule undsiathivi but-
(i) the scheduled amount stated in the paymentdstaeés less
than the claimed amount stated in the payment claini
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66.

67.

68.

| have extracted relevant information from thempant schedule above and it
clearly states that the Respondent proposes téddi.”. Without material

to the contrary, | find that the amount of $nitie payment schedule is less
than the tlaimed amount” of $116,471.70. This enlivens the Claimant’s
rights to apply for adjudication of a payment clainder s21(1)(a)(i),
however, it is necessary to determine whether pipdiation was made within
time.

| have found that the application was made on 352005, and | have
referred to the 2005 diary, which identifies tHastdate is 9 business days
after 12 July 2005, the date of service of the paynschedule. S21(3)(c)(i)
of the Act provides that an application must be enaithin 10 business days
after the Claimant received the payment schedal&éhes application was
within time thereby satisfying the first limb DR 2

| must now deal with the adjudication applicatioo®tents for the second
limb of MDR 2 and these are covered by s21(3)(d) which es$igneguires
the applicatiorto identify the payment claim and the payment sdieed any,
to which it relates The application refers to the payment claim itketa the
amount of “$116,471.70 (including GST)”, togethethwthe payment
schedule detailsf having being served on “12/7/2005”, with théeduled
amountof “Nil”. Without material to the contrary, | fahthat this sufficiently
identifies the payment claim and schedule in coamgée with s21(3)(d).

s21(3)(e) also needs to be satisfied and | nota the application that the
ANA's application fee for a payment claim for up%200,000.00 requires no
fee to be paid and the adjudication applicatiomiifies this payment as nil, so
| find, without contrary material, that s21(3)(gshbeen satisfied.

| now turn to s21(3)(f) and have noted in the Clamt’s material above that
the Claimant has provided submissions relevaristapplication in
accordance with this subsection. Given that tieen® material to the
contrary, apart from the issue regarding claimseuatide TPA, which | have
already dealt with, | find that submissions relevarthe application have
been provided. | may have to exclude some fugbbmissions as being
irrelevant during my more detailed analysis labemvever, for present
purposes | therefore find thRIDR 2is satisfied.

| now need to turn t¥MDR 3which deals with the time when an adjudication
decision may be made under s25 of the Act, as Imoagecide the
adjudication until after the Respondent may givadjudication response to
me: s25(1). In particular, s25(2) of the Act pd®s:

“An adjudicator must not consider an adjudicatiocgsponse unless it
was made before the end of the period within wthelrespondent
may give a response to the adjudicator.”

s24 of the Act provides the time within which thesRondent could give a

response and | have found the response was ma2idogust 2005. s 24(1)
of the Act provides:
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69.

70.

71.

“Subiject to subsection (3), the respondent may tjieeadjudicator a
response to the claimant’s adjudication applicat{time “adjudication
responsej at any time within the later of the followingead-
(a) 5 business days after receiving a copy of the
application;
(b) 2 business days after receiving notice of an
adjudicator’s acceptance of the
application.”

In the application, the claimant statédhe claimant will serve a copy of this
adjudication application (including all attachmeht: the respondent on the
same day as it is lodged with thestitute of Arbitrators and Mediators
Australia. If it is not served on the same day the applieah immediately
notify thelnstitute of Arbitrators and Mediators Australiaf the date of
service on the respondent.”l have not been advised of any other date of
service, so | am entitled to assume that servitheofidjudication application
was made on 25 July 2005. An adjudication respaaseprovided to me on
2 August 2005. | have already found that | proglitiee parties with notice of
acceptance of my nomination on 29 July 2005. Havagard to the 2005
calendar, 2 August 2005 is within 2 business déysbce of my acceptance
of the nomination, which satisfies s24(1)(b) asl#ter of the 2 possible dates
within which a response is required under the Adommenced to decide the
adjudication on 3 August 2005, the day after reaogfiphe adjudication
response. AccordinglIDR 3is satisfied.

| must now satisiMIDR 4, which requires me to deal with those matterseto b
considered under s26(2) of the Act.

In considering whether s26(2)(a) is complied witbonsider that it is firstly
necessary to decide whether the Claimant is emtitiex progress payment
under the Act, becausmtitlemenis required before consideration can be
made to the amount of progress payment, and thextiah thereof. | have
already found that the Claimant undertook to catryconstruction work for
the Respondent as it falls within that definitiorder the Act. s12 of the Act
provides as follows:

“12 Rights to progress payments

From each reference date under a construction @mbfra person is
entitled to a progress payment if the person hakettaken to carry
out construction work, or supply related goods aedvices, under the
contract.”

The payment claim identifies a reference date afitie 2005, and the
Respondent in the payment schedule also identifeeseference date as 21
June 2005. Even though there is agreement abeueterence date, | need to
be satisfied that it falls within the definition thfe Act.

A reference date is defined in Schedule 2 of thea&c
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“(@) adate stated in, or worked out under, theatract as the date
on which a claim for progress payment may be made f
construction work carried out or undertaken to laerd out,
or related goods and services supplied or underigkebe
supplied; or...”

In the contract documents, Part A of the GCC, gepEB of the specification,
with reference to Item 28 referred to:

“28  Progress Claims (Subclause 37.1)
a) Times for Progress Claims ....... 521...day of each month
for WUC done to the..14...day of that month...”

| therefore find that the reference date for ttagrmpent claim is 21 June 2005,
in accordance with Item 28, with the proviso thataalt with work under the
contract up to 14 June 2005. The Claimant’s matesihich includes the
Respondent’s payment schedule identifies the réispetates for practical
completion of Portions A and B as 31 March 2005, 2n May 2005
respectively.

72.1 find that this contentious aspect of this adjatimn appears for the most part
to deal with a dispute over Portion B of the Cocittzecause:

(i) The payment claim makes a claim of $0.00 for Porfio

(i) The payment claim makes a claim of $116,471.7®totion B

(i)  The payment schedule certifies an amount of $12065r Portion A
due to the Claimant comprising only the releas®ldf,503.70 retention
monies (2.5% of revised contract sum of $460,14%8% $1,150.37
GST on this sum

(iv)  The payment schedule certifies an amount of -$I77Z86for Portion B in
which the two deductions of -$4,135.78 for PC iffime, and -$95,000
for oversize fill material together with the releasf retention monies of
$28,760.43 (2.5% of revised contract sum amouftlgf50,417.31) was
made. The calculations included the amounts padgthte to the
Claimant, which essentially were considered anmaygnent

(v) The deductions made in Portion B are those wittciviiie Claimant
takes issue. However, this is where | have estaddi that the negative
variation regarding oversize fill material encomgessthe whole site,
despite the fact that the deduction is only madeartion B

(vi)  Accordingly, when dealing with the facts, it wikmecessary to have
regard to both Portions, with perhaps on Portion B

73. At this stage, it is important to find when PortiBrwas practically complete,
because it may have a bearing in determining whetheork claimed under
the payment claim had been finished by 14 June ,280Fequired by the
contract for the Progress Claim for 21 June 20DBe payment claim made
no claim for work done or monies owing in Portionwhich was practically
complete on 31 March 2005. There is some difficudtfinding Portion B’s
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practical completion date. Clause 1 of the GCGnésfthedate of practical
completionas:

“a) the date evidenced in a certificate of practicampletion as the
date upon which practical completion was reached; o

b) where another date is determined in any arbitrabr litigation as
the date upon which practical completion was realtleat other
date;”

| could simply refer to the Certificate of CAB ddt27 May 2005 and find that
this is the date as defined in the contract anul laé¢sause Clause 34.6 of the
GCC provides:

“If the Superintendent is of the opinion that pliaat completion has
been reached, the Superintendent may issue aicateifof practical
completion...”

However, J1.50 issued by CAB on 24 May 2005 progide

“JI1.50.1 In response to your fax dated 24 May 20@g,arding
an extension of time claim for wet day on May 2®age be advised
that this claim is approved. The revised datepi@rctical completion
for Separable Portion B is 7 June 2005.”

This 24 May 2005 statement in JI.50 is inconsistdgttt the date of practical
completion that was certified 3 days later. Afieb0, CAB issued
instructions JI.51 through to JI.57, but there wadurther reference to
practical completion. Despite the statement iBQIL, | prefer to find that the
date of practical completion of Portion B was 27y\2805, as it was issued
on this date after JI.50. Furthermore, the cohpeavides that the date of
practical completion is evidenced by the certificatnd adjudication is not in
my view arbitration or litigation, allowing another date to be decided under
the definition in b) above.

However, | am obliged to value the payment claing this requires me to
consider, inter alia, the contract and the histdrghe contract administration
because | am to decide the true merits of the payolaim: Hargreaves, at
para 52 ,extracted above. Accordingly, | note ghaariation was issued by
CAB on 30 May 2005 in JI.52.1 for $2160.04 for slypgnd installation of
rock over geotextile fabric downstream of a tripé#l culvert (the “triple
culvert work”), which is after the date of practicampletion Clause 36.1 of
the GCC states thatThe Superintendent, before the date of practical
completion, may direct the contractor to vary the@by any one or more of
the following...” | find that this work ordered on 30 May 2005 wda®cted
after 27 May 2005, the date of practical completitmthe payment claim |
find that the Claimant made a claim for this warktem 6.00 Variations,
Claim No.6 — 21/6/2005 under Item 12.

A variationis defined in Clause 1 of the GCC as having thanimg in
Clause 36 of the GCC. Itis arguable that an ci@ework after 27 May
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2005, in this case, is not therefore a variatiodenrClause 36 of the GCC,
and by necessary implication, not a variation unldercontract. In this event,
the contract does not provide for valuation, asemplated by s14(1)(a) of
the Act. | must then have regard to s14(1)(bhefActin the case of the
contract not providing for the matteand ss(iii) allows me to have regard for
“any variation agreed to by the parties...The JI.52.1 order by CAB, as
agent of the Respondent, together with acceptaptieebClaimant of the
order, and the carrying out of the work, togethéghthe acceptance in the
payment schedule by the Respondent of Variation k2 indicates that the
party had agreed to this variation, and | find thé triple culvert work was a
variation under the A¢totwithstanding | cannot characterise it as suuater
the contract.

| have not been given material to identify whettines triple culvert work was
carried out on or before 14 June 2005, so as tavithin the reference date
for this progress claim. | have found that theg®eslent accepted Variation
Item 12, so | am prepared, because there is naialatethe contrary, to find
that this work was carried out on or before 14 R0@5, thereby falling
within work claimable for this reference date. Awtingly, | am satisfied
that the Claimant has entitlement to this progotsisn under s12 of the Act

74.7To further satishMDR 41 now need to turn to essentially the merits ef th
application, and to so do | must be mindful of otllgse matters which arise
further under s26(2) of the Act. In the analyhisstfar | have had extensive
regard to the provisions of the Act, thereby switigf that part of s26(2)(a),
but | need to consider whether Part 4A of @heeensland Building Services
Authority Act 199Xthe “BSAA”) applies. | have had no regard to (&)
because | did not carry out an inspection. Acewlyi, | will confine this
adjudication to those matters in s26(2)(a), ()atd (d) because they are the
only ones applicable.

75.Referring back to s26(2)(a), the BSAA deals vathiding work whereas the
Act considersonstruction worka much wider definition that includes
building work Part 4A of the BSAA deals witBuilding contracts other than
domestic building contractso | will need to decide whether tlignstruction
contractfalls within the definition of duilding contractunder the BSAA
Having regard to Schedule 2 of the BSAA:

“DICTIONARY
"....building work" means--
(a) the erection or construction of a building; or
(b) the renovation, alteration, extension, improeeator repair

of a building; or ...

but does not include work of a kind excluded bylagn from the
ambit of this definition....”

76.Furthermore, s67A of the BSAA provides:
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“67A Definitions for pt 4A

In this part--

‘building contract see section 67AAA’
‘67AAAMeaning of building contract

‘(1) For this part, abuilding contractmeans a contract or other
arrangement for carrying out building work in Quaand but does not
include-

(@) a domestic building contract; or
(b) a contract that includes construction work thahd building
work.

(2) In this section-

Construction worksee the Building and Construction Industry
Payments Act 2004, section 10.”

| have earlier found that tlewnstruction contracin this adjudication was for bulk
earthworks, which fell within the definition ebnstruction workunder the Act. |
must decide whether this idailding contractunder this part 4A of the BSAA.

A building contractis defined above..for carrying out building work in
Queensland.”Building workdefined above in the “Dictionary” above refers to
the construction of a building, but does not inelwebrk that is excluded by

regulation(my emphasis).

77.TheQueensland Building Services Authority Regulatio@3provides in
Regulation 5 as follows:

“5 Work that is not building work
(1) For the Act, schedule 2, definition buildingrkahe
following work is not building work—...
(zb) work consisting of earthmoving and excavating;

Accordingly, I find that the work the subject ofdladjudication is not
building workunder the BSAA because | have found the work tbuik
earthworks, which consists of earthmoving and eatiag. It isconstruction
work that is nobuilding work which falls within the exclusion provided by
the new s67AAA. This in turn leads to the cona@usihat theconstruction
contractis not abuilding contractunder the BSAA because it is not for
building work | therefore conclude that Part 4A of the BSAA ha
application to this adjudication.

78.1 have already found that the Claimant was entitited progress payment
under s12 of the Act. s17(5) of the Act prohiltits making of more that one
payment claim in relation to each reference dateere is no material to
suggest that there is another payment claim fahuzie 2005. However, the
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bulk of the payment claim appears to relate to wbékt had already been
carried out and claimed in the previous progreasnd. This still complies
with s17 of the Act because s17(6) provides sdsection (5) does not
prevent the claimant from including in a paymemirol an amount that has
been the subject of a previous claim

79. Adjudication is essentially the valuing of debtsarg from work done under a
construction contract. Valuation is made, eithenteans of a specific
provision dealing with valuation of the particul@ork under the contract:
sl4(1)(a) and s14(2)(a)of the Act, or by havingardgo other contractual
rates or prices or agreed variations and estinw@ist$ of rectifying defects:
s14(1)(b) and s14(2)(b) of the AcR15 deals with the due date for payment of
a progress payment. These provisions of the Achaw provided:

“13 Amount of progress payment

The amount of a progress payment to which a passentitled in relation to
a construction contract is--

(a) the amount calculated under the contract; or

(b) if the contract does not provide for the matte amount calculated on
the basis of the value of construction work carmed or undertaken to be
carried out, or related goods and services supptiedndertaken to be
supplied, by the person, under the contract.

14 Valuation of construction work and related goodad services

(1) Construction work carried out or undertakerno carried out under a
construction contract is to be valued--

(a) under the contract; or

(b) if the contract does not provide for the matteaving regard to--
() the contract price for the work; and
(if) any other rates or prices stated in the cowtraand
(iif) any variation agreed to by the parties to thentract by which the
contract price, or any other rate or price statedtine contract, is to be
adjusted by a specific amount; and
(iv) if any of the work is defective, the estimatesdt of rectifying the
defect.

(2) Related goods and services supplied or undertai be supplied under a
construction contract are to be valued--

(a) under the terms of the contract; or

(b) if the contract does not provide for the matteaving regard to--
(i) the contract price for the goods and servicasgl
(ii) any other rates or prices stated in the cowrtraand
(iif) any variation agreed to by the parties to thentract by which the
contract price, or any other rate or price statedtine contract, is to be
adjusted by a specific amount; and
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(iv) if any of the goods are defective, the estadaiost of rectifying
the defect.

(3) For subsection (2)(b), for materials and comgais that are to form part
of any building, structure or work arising from truction work, the only
materials and components to be included in theataln are those that have
become or, on payment, will become the properthi@party or other person
for whom construction work is being carried out.

15 Due date for payment
(1) A progress payment under a construction corito@comes payable--

(a) if the contract contains a provision about thatter that is not void
under section 16 or under the Queensland BuildiexyiSes Authority
Act 1991, section 67U or 67W--on the day on whiehpgayment
becomes payable under the provision; or

(b) if the contract does not contain a provisioroabthe matter or
contains a provision that is void under sectionot@nder the
Queensland Building Services Authority Act 199ttise 67U or
67W--10 business days after a payment claim fopthgress payment
is made under part 3

(2) Subject to subsection (3), interest for a cartdion contract is payable on
the unpaid amount of a progress payment that hasrbe payable at the
greater of the following rates--

(a) the rate prescribed under the Supreme CourtlA86, section
48(1) for debts under a judgment or order;
(b) the rate specified under the contract.

(3) For a construction contract to which Queenslawlding Services
Authority Act 1991, section 67P applies becauseatbuilding contract,
interest is payable at the penalty rate under getion.”

s100 of the Act provides that the parties’ legghts (apart from the operation
of s99 of the Act) are unaffected by the adjudaratarried out under Part 3
of the Act and the adjudication is confined to omigitters contained within
s26(2) of the Act. Accordingly, the adjudicatiompess is not designed to
allow full ventilation of all the legal issues as&ded with a construction
contract, and in the event such issues are raigéitelparties that fall outside
of s26(2) matters, | will make reference to sudués in this adjudication as |
have already done with the Claimant’s TPA clainmg state that | have not
considered them in this adjudication with the attert reasons why.

At all times, as stated previously, | must be §atisthat the Claimant is

entitled to payment for this work, and the burdéproof lies with the
Claimant.
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The Claimant’s Case and the Respondent’s Case inramary

80.The Claimant asserts that it is entitled to:
(1) the balance of the contract sum;
(i) together with variationand that the negative variations are not justified

81.The Respondent asserts that it has in fact ovetpai@laimant the monies it
is entitled to under the contract and that any e®niot paid are due to
legitimate negative variations:

(1) for a reduction of the PC items for work that had Imeen ordered/or not
been performed under the contract

(i) for a reduction in the contract sum for variatibmshe work that did not
meet the required standard and substandard matesgsé used in part

History of contract administration

82.1t is considered important to highlight specificcdments that have already
been identified earlier and to extract relevantestents in them so as to create
the correct factual context for the dispute whigkhie subject of the
adjudication. | have already referred to Hodgsdmatlpara 52 in Hargreaves
stating that | must decide the true merits of thgnpent claim.

83. As the point of departure, | turn to the first nustion that identified a
problem with the fill material. It is consideredrpcularly important to
identify the words used by the Superintendent arddlaimant regarding this
issue, and the valuation of the $95,000 negativiatian, because this is the
genesis of the contractual dispute that is to lpedachted.

84.1 find that contract started on 15 December 20094J

85. Coffey’s testing duties faxed by CAB to Coffey oh January 2005

86. Coffey’s Portion A certificate was provided on 9 dla 2005.

87.0n 23 March 2005, Coffey provides Coffey’s cobbigsort to CAB

88.0n 4 April 2005, Certificate of Practical Completidated 31 March 2005 for
Portion A provided by CAB with qualification regand some oversize
materials that may result in a claim by the buigdaontractor

89.0n 4 April 2005 in JI.32 in the “first defectivdlfinstruction”, and in
particular JI.32.5 the Superintendent stated:

“Fill in certain area of the building pads did naomply with Section
3.2.4 of the Specification, which requires thatfdllimaterial have a
maximum dimension of 75mm. The fact that this@terial does not
comply with the specification may result in futal@m from the
building contractor. It is your responsibility tmnform with all
aspects of the specification. We note that thet€adboical Engineer
stated that the material is suitable as structdibbnd with the
exception of the over size fragments complies thélspecification.
Should any future claim arise from the building traotor regarding
fill materials that do not comply with the Speatfion these claims
will be passed onto (sic) BMD...”
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90.0n 7 April 2005 in JI.34, the second defectiveifiitruction, the
Superintendent identified that the builder, Nortildbintended to lodge a
claim due to the size of excavated materials besngpved from trench
excavation for building footings and service treeh The Superintendent
again identified that the Respondent could suféersequential losses if a
claim was received, and in this event, the Supamthént stated that. the
works undertaken would be considered as rectifoicatf the works done
under the contract and not in compliance with tbatcact specificatioh

91.In site instruction JI.34.2 the Superintendent ddkat the Geotechnical
consultant had advised that, with the exceptioa f@&w larger fragments, the
material complies with the specification; howewbg Superintendent
identified that the problem was more widespread théew larger fragments
and required that the Geotechnical consultantywéng adequacy of structural
quality of the fill platform.

92.0n 12 April 2005 in JI.35, minutes of a meetingjethwas held on 8 April
2005, were provided. Relevant matters arising bthese minutes will be
referred to at a later stage.

93.0n 18 April 2005 in JI.37 the Superintendent preddhe CBR 15 letter.

94.0n 11 May 2005 Coffey provided Coffey’s site cléisation and Coffey’s
Portion B certificate

95.0n 11 May 2005 in JI.39 the Superintendent’s detetion stated:

“1. We refer to previous advice that the filling so®t meet the specified
requirements and consequently the Principal hatesedl damage. It is proposed
that the following deduction for this be made fritv@ contract to off set the client
against the impact of that variation.

2. ltis considered that this is a variation to wamder the contract by the
contractor’.

JI39.1 Estimate of oversize material included ipamed fill supplied by
BMD.

Based on observations taken by Peter Meadows, ©aktkxander
Browne Structural Engineer, on 7 April 2005 duriexcavation of
400mm by 300mm foundations for the RACF Building.

Approximate frequency of oversize material beingaeated from rib
foundation was observed as follows:

1 Particle>300mm every 1.5m of excavation.
1 Particle>300mm every 1.0m of excavation.
1 Particle>150mm every 1.0m of excavation.

During excavation the sides of the trench werarfglinto the
excavation such that the excavated profile hadsehaidth of 300mm,
a depth of 400mm and side slopes — 1 in 1.

If we consider a 3m long section of excavationttia volume
excavated would be:
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3X 03+09 x0.4=0.72rm
2

The 3m long section of excavation would contairsize particles as
follows:

2 Particles>300mm
3 Particles>200mm
3 Particles>150mm

The estimated volume of oversize particles is lk®s:

2x0.3x0.3x0.3= 0.054 m3
3x0.2x0.2x0.2= 0.024m3
3x0.15x0.15x 0.15=0.010m3
0.088m3 Total volume of oversize material
in 3m excavation.

The percentage of oversize material observed felksvs:

0.088=12.2%
0.72

The total volume of imported material in separabtetion A is
16673m3. The total volume of imported materigd@parable Portion
B is 34095m3. Assuming that the observed percerdhgversize
material would be consistent throughout the impabfik, the volume
of oversize material in Separable Port (sic) A vadoloé 16673 x 12.2%
= 2034 m3.

The volume of oversize material in separable ParBowould be
34095 m3 x 12.2% = 4160 m3. The total volume efsixe material
would be 6200 m3.

We believe that the supply of oversize materiatiwbdoes not comply
with the specification is a variation to the cordrahis non conforming
material has been valued as follows:

1. Separable Portion A

Value of Oversize material at Scheduled Rate.
2043 m3 x $19.52 = $39,703.00

2. Separable Portion B

Value of Oversize Material at the Scheduled Rate
4160 m3 x $19.52 = $81,203.00

Value of non conforming oversize material

=$39,703.00 + $81,203.00
=$120,906.00
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The presence of the non conforming fill is havirdjract impact on

the principal in that he is being subjected to @mnsential losses
because of the presence of this material. On thsssh the potential
exists for the principals (sic) to suffer an ecoimloss in excess of the
value of the cost of placing the material.

We have not “valued” the potential damage that phieicipal may
suffer as a result of the above.

We have determined that a deduction of 80% of blowe value apply
and the value of the work under the contract isucedi by a portion of
the above value, being $95,000.00 (excl GST)...”

96.0n 12 May 2005, the Claimant wrote the disputestett the Superintendent
and rejected the Superintendent’s determinati@tatng:

“I respond to your facsimile Ref: JI.39 dated 11 W=005.
1. a) Please advise the specific breach and relesi@unise you are
basing your determination... filling does not meetspecified requirements.

b) Please advise the contractual basis for youmppsal to apply a
monetary penalty

2. a) We do not accept your determination as aatem to our contract.
Your application of this determination will congti¢ a clear breach of
contract and | give you fair warning that BMD Cansttions will
vigorously pursue a remedy.

b) The basis of your determined deduction is regka its entirety. |
am surprised and perplexed that the Superintenddtepresentative
would propose such a flawed basis for a determomatid breach the
contract...”

97.0n 23 May 2005 in JI.45 the Superintendent respotal¢he dispute letter as
follows in JI45.1:

“la) The specific breech (sic) is that the matesateeds the maximum fill
size of 75mm (refer Specification Clause 3.2.4)thedsize is noted on the
drawings (Note 5 Drawing C20).

1b) Work is considered to be WUC varied for thevemience of the
contractor without the approval of the Superintemdend has been valued
under AS4000 CI 36.4 as a negative change in thétguf the Works rather
than being a financial penalty. The negative cleimgquality has been
notified to the Contractor. We have been advibatlthe Contractor is
proposing not to rectify the negative change inliqpa

2a) The change in quality is considered to be amutimorised variation
carried out by the contractor. The Superintendeat valued the impact of
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the change. It is considered that the Superintehdede a determination
based on a rational assessment in accordance tiltonditions of contract.
We do not consider that the Superintendent’s detextion is part of Contract
No A9383, Bulk Earthworks Sunnyside Road Scarbdrbegween the
Queensland Hibernian Society and BMD Constructions.

2b) We have reviewed the evaluation method andadenes! the method to be
reasonable...”

98. The Claimant responded in the rejection letteloliews:

“The contents of you (sic) fax JI.45 are notededpond as follows:

| note that your justification for applying a moagt penalty has changed
significantly between JI.39 and JI.45.

It is worthy of comment that;after (sic) some 5 therand 50,000+m3 of
import; you have determined that an “unauthorisediation” exists.

Our tender offer and your acceptance have not dari€his is evidenced
by the unqualified accepting and certification lo ffill platform by your
nominated Geotechnical Consultant and supervisfomark in progress
by Cardno’s.

If your determination is not part of the contraethat is the basis of
deducting $95,000 from monies due and payable uadegal contract?

We do not accept your determination.....”

99.1n JI.51, the instruction on breach facsimile, $uperintendent stated as
follows:

“JI.51.1

In response to your fax dated 25 May 2008,reply in the same order

as presented.

1)

JI45 states that BMD have breeched (sic) thérachby
incorporating material that exceeded the maximuhsiie of 75mm.
This breech (sic) was fully set out in our earlig)sorrespondence
JI39 which provided an estimate as to the exteowef size material
in the imported fill. JI39 then went on to stdtatithe supply of
oversize material which did not comply with thecsfieation, was a
variation to the contract and valued the potentlamage to the
Principal at $95,000 (excl GST).

JI45 merely restates that the fill work was varfiedyour convenience
causing a negative change in the quality of wodureed under the
Contract. This unauthorised variation was valuedier AS4000
CL36.4. Our justification to apply a monetary pEyp@aemains
unchanged. In short, you have not completed thi&sato the
standard required in the specification. A negatragiation has been
imposed as the value of the works completed bysyoot to the
standard tendered by you.
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2)

3)

4)

5)

You have been advised that oversize materiaincasporated into
the imported filling works under JI1.32 and JI.34eafNorthbuild
commenced trench excavation for footings and sesvi@nch (sic).
Until that time defective work, being the overditenaterials, had
been covered and not brought to our attention. Was oversize
material seen being incorporated into the worksimgiiour site
inspections.

Your Tender offer has varied from the work catga by you for (i)
the works incorporate oversize material which docamply with the
specification, and (ii) the value of works compdiely you are not to
the standard BMD tendered to undertake.

Excavation into your filling works clearly showsthhe fill
incorporates oversize materials and this has bederred to by the
Geotechnical Consultant in their letter dated 29rtba2005 which
stated:

“An inspection of materials excavated from trerskas made on 23
March 2005. It was noted that a number of cobhlese present in
the excavated soils. One very large cobble, ab60tnm across was
noted. Numerous smaller cobbles including somedezt 200mm and
75mm were also noted in the excavated materialgia$ estimated
that these larger fragments represented about 5%efnaterials
excavated. Smaller cobbles, less than 75mm, vetiraaged to make
up a further 10% of the excavated materials.

This material is considered suitable as structdilal With the
exception of a few larger fragments, the matercaisply with the
requirements of the relevant Australians Stand&od$€arthworks and
the specification provided to Coffey by Cardno Aleder Browne.”

You have been advised in our early corresponelémat the fill placed
by you does not conform to the specification. &@4Zlause 29.4
provides the Superintendent to direct the Contnatttat the Principal
elects to accept the subject work, with oversizeernad, and that the
subject work has been deemed a variation. As enddevariation,
caused for your convenience without approval of3bperintendent,
we have valued the work as a negative variatioreaAds 4000 ClI
36.4. Our determination is consistent with thetcaet.

“We note that you do not accept our determinatid his is your right
and you are entitled to dispute a decision of thpeBintendent under
AS 4000 clause 42.

If this is your intention then a notice of disputeaccordance with

CL42.1 should be issued to the Principal and theeBntendent
outlining the basis of the claim.

Page 41 of 73



BMD Constructions Pty Ltd v Hibernian (Qld) Friendpciety 22 August 2005
Adjudication Application No. 1057859 12

Should you wish to dispute the decision we suggesissue a notice
in accordance with the requirements of the conteacthat the matter
can be addressed appropriately...”

100. In instruction JI.57 dated 22 June 2005 the Superdent stated in
JI57.1 as follows:

“In response to meetings held regarding oversizéena present in
the fill provided by BMD, please be advised aofed:

1.

Substantive Issues

Meetings have been held with both the Princgal
Contractor with respect to the negative variati@used by
over sized materials in the fill works.

As Superintendent, we are of the view that we laated fairly
and impartially in the assessment of the negatretion and
we acknowledge that both parties appear to obthé
evaluation. As Superintendent we believe thaetiea
dispute in that regard.

Currently the Principal and Contractor hold sificantly
different views as to the value of the negativéatimns. As a
dispute appears to exist between the parties wegloest that
one of (sic) either party provide the other partdahe
Superintendent with a written notice of disputecadsely
identifying and providing details of the disputerggethe
required course deal with this under the contract.

That within 14 days of service of the noticdispute the
Superintendent will convene a conference for thrégsato
resolve or agree a method of doing so. It is satggkthat the
parties do consider mediation by a mediator apperiy the
President of the Queensland Branch of the Instibfite
Mediator’s and Arbitrator’s.

Should the parties not agree to mediation th#ree party may
refer the dispute to arbitration 28 days after seevof the
written notice of dispute.”

101. It is now necessary to identify the issues esthbtian this dispute so
that the adjudication can properly be confined inig26(2) of the Act. Only
those issues ventilated by the parties in the payaiaim, payment schedule,
the application and the response, together withdleyant submissions on
both sides are properly considered. Accordinglgxarcising my judgement
within s26(2), and after a great deal of analy$ihe material and
determining the the best way to consider and ptdeermaterial in these
reasons, | consider that the following issues rixedealt with in this

adjudication:

1. The status of Coffey on the project:

(a) Whether Coffey is an agent of the Respondent
(b) Whether Coffey is a subcontractor of the Claimant

2. Whether the payment schedule correctly determined:

(a) The negative variation for the lime stabilisation
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(b) That the fill material was defective,
(c) The amount of defective fill material; and
(d) The value of the deemed variation

Decision on the issues
102. In determining the issues that arise in this adjaititon, the Claimant
bears the legal burden of proof, and retains thigddn in relation to its
payment claim. However, the evidentiary onus obpshifts to the
Respondent when the Claimant has substantiateskaa with relevant and
probative material, which requires material in riddufrom the Respondent.

Status of Coffey

a. Whether Coffee is an agent of the Respondent

103. The Claimant has made assertions, that Coffey theragents of both
the Respondent and CAB onsite. In particular Cdantis submission 8
especially alleges that Cofféwere the Principals and Supervising Engineers
Agents on site.”Furthermore, in the rejection letter dated 25 M@ag@5, the
Claimant dated;Our tender offer and your acceptance have not edriThis
is evidence by the unqualified accepting and ceatifon of the fill platform
by your nominated Geotechnical Consultant and stipien of work in
progress by Cardno’s”In addition, in submission 4(d) of the Claimant’s
submission it stateda Geotechnical Consultant (Coffey Geosciences) was
appointed by the supervisor to supervise the placgmompaction and
suitability of the fill (see clause 3.1.12 of thentract). Its representative was
on site to view all fill with a direction to advisiee Claimant if any fill was
unsuitable. This direction from the Claimant waad@ for the reason that it
did not wish to import a large quantity of fill gnio have the problems which
are now the subject of this adjudication.”

104. In Claimant’s submission 14, the Claimant extraciedise 3.1.12
relating to the engagement of the Geotechnicalneegi The Respondent in
its submissions accepted the existence of cladsg&23of the specification but
disagreed that Coffey was appointed by the Supmsritent to supervise the
placement, compaction and suitability of the fith paragraph 7(d) of the
Respondent’s submissions the Respondent spegifasdlerted that Coffey
was a subcontractor of BMD and that the Responfthinominated Coffey
as a subcontractor to BMD to act as the Geotechoiresultant as outlined in
clause 3.1.12 of the specification. | will turntbe issue of whether Coffey
was a subcontractor of the Claimant in the nextimea

105. Further, in response to Claimant’s submission 7aparoval of the fill
by Coffey and subsequent certification meant thatRespondent ought to
pay the Claimant for this work, the Respondentionsission 13 denied that
Coffey was the agent of the Respondent or of thpeatendent.
Furthermore, in paragraph 22 of the Respondenbmssions, the
Respondent denied that Coffey had been appointactton behalf of the
Superintendent, and did so again in submission 25.
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106. An agent is a person who authorised, expresslsnpliedly, to act for
a ‘principal’ so as to create or affect legal nelas between the ‘principal’ and
a third party. The principal is bound in law by thcts of her agent as a result
of and generally only to the extent of the autlyogitven to the agent:
Vermeesch & LindgrerBusiness Law of Australi&" ed, Butterworths para
[20.02] , p540. The Claimant has asserted thafe@a$ the agent of the
Respondent and needs to provide material in suppdinait assertion. The
submission 4(d) the Claimant asserts that the lodgistablishing that Coffey
was the agent of the Respondent was in relianis ofterpretation of clause
3.1.12 of the contract, which both the Claimant telRespondent provided
in their respective submissions.

107. This clause specifically required the Claimant tovde in his tender
to engage Coffey to carry out inspections andrigdt level 1 standard
relating to the following work:

» “The suitability of proposed fill material

» Preparation and compaction of the sub-grade andyrs
= The compaction of backfill in service trenches

»= Design and inspection of boulder walls

And to provide certification of these items as et below..”

= Coffey was to decide on the extent of testing \@ithinimum to be in
accordance with section 2 - Quality

= They also needed to provide certification provibdgd Registered
Professional Engineer in Queensland within 10 @digs completion
of the earthworks that:

1. the fill layers under the proposed buildings andervice trenches constituted
controlled fill in accordance with the requiremeots class M site the
maximum ys value of 30mm in accordance with AS2870

2. the as constructed boulder walls will retain matdsehind the walls with an
adequate factor of safety

In addition, the clause specifically prohibited tBeotechnical engineer from
authorising variations to the contract or the usgrovisional items without
approval of the Superintendent.

108. Furthermore, in the Claimant’s submission 15.&férred to the
facsimile sent on 12 January 2005 from CAB to GCgftee Coffey’s testing
duties letter, with select pages 50, 57, 58, andf3Be contract specification.
| have already found that the specifications formpad of the contract and
therefore clause 3.1.12 regarding the engagemdboibéy was part of the
contract between the Claimant and the Respondergaragraph 22 of the
Respondent’s submissions, the Respondent agradbéh@uperintendent sent
a facsimile to Coffey but disagrees that the fadsimas sent for the purposes
of the Superintendent appointing Coffey as Geoteahi€onsultant for the
project. The Respondent added that it had near bEsponsible for the
appointment of Coffey as Geotechnical Consultadtthat the Claimant was
responsible for Coffey’s engagement.

Page 44 of 73



BMD Constructions Pty Ltd v Hibernian (Qld) Friendpciety 22 August 2005
Adjudication Application No. 1057859 12

1009. In clause 3.1.12 there are no express words igemdiCoffey as the
Respondent’s agent. In fact, the words expresate shat the Claimant was
required to engage Coffey as the Geotechnical G@amgdor the project. The
effect of the Claimant’s assertions is that if @gfivas the Respondent’s
agent, it would bind the Respondent to the appramdlcertification of fill by
Coffey and thereby oblige the Principal to paytfe¥ construction work
related to provision of fill material. The impontze of such an assertion
cannot be overstated in this context, because 8@0Bic metres of this fill
material was to be provided by the Claimant. |adrthe view that the far
reaching consequences of such a potential Prinaihl/Agent relationship
between the Respondent and Coffey should be cleshtified in the
contract documents. This relationship would spegdify cut across the duties
of the Superintendent who has the powers undesghtact to direct the
Claimant in relation to defective work in clause26f the GCC. If, as the
Claimant asserts, Coffey acted as agent for thecipal, then this approval
and certification function of the fill material doluconstrain these functions of
the Superintendent. However, the precedence claOsaf the specification
has identified that in cases of ambiguity withie ttontract, the specifications
should prevail. Accordingly, to this extent it miag possible to construe that
clause 3.1.12 provided a mechanism of agency reggtie testing and
certification of the controlled fill that effectilyerendered the
Superintendent’s duties in relation to this matemaler clause 29.3 nugatory.

110. In addition, the Claimant has asserted that thée@aftesting duties
letter was for the purposes of appointing Coffeysastechnical Consultant.
This facsimile referred to the project and wasaed to Matthew Morely of
Coffey in which CAB statetlease find attached a copy the Earthworks
specification pages related to the following:

» Engagement of Geotechnical engineering Consultant
= Compaction
= Boulder walls

This facsimile identified 6 pages for transmittabwever, | have only been
provided with 5 pages in the Claimant’s documeants] | assume without
contrary material that the page relating to bouldaits is not included in the
Claimant’s material. This omission ought not afffiiis adjudication because
boulder walls are not in issue. The Engagemefauitechnical Engineering
Consultant was linked to page 50 of the specificatvhich referred to
specification item 3.1.12 Engagement of Geoteclmicgineering Consultant
In this facsimile there is no further referenceuty other terms of
engagement, nor does the Respondent require th&ehtechnical
Engineering Consultant act as its agent. Accoidjigam unable to find that
this facsimile somehow strengthens an assertidribfiey was the
Respondent’s agent. Furthermore, there are igerdt clear words in Clause
3.1.12 to specify the terms of the agency, whitthd is necessary in this case
because the effect of the agency would be to aosasome of the express
functions of the Superintendent referred to abdviend therefore the Coffey
was not the agent of the Respondent.

111. If | am wrong on this point, and that the lettensttuted an
engagement by CAB of Coffey, it would have to belmmbasis that CAB, as
agent of the respondent, was engaging Coffey as af¢he Principal. The
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law in relation to the engagement of agents isdahadgent cannot delegate
authority to a sub agent, unless expressly or gdpfiauthorised to do by the
Principal:John McCann & Co v POW [1974] 1 WLR 164Glause 3.1.12
expressly provides that the Claimant must appoaifey under the contract,
so | cannot find that the Respondent gave authtwityAB to engage Coffey
as its agent. This means that | find that the €déftesting duties letter
cannot be construed as engagement of Coffey a$ afjfre Respondent.

112. The Respondent in denying the existence of agerdemparticular
note of the fact that Coffey, in accordance withuske 3.1.12, was unable to
direct variations to the contract thereby provingttthey could not be
considered as agents. | do not accept that ssabraission takes the matter
this far, because Coffey could well act as ageth®fRespondent under the
contract in representing the Respondent withouptiveer to direct variations.
The power to direct variations was expressly giwetne Superintendent
under Clause 36 of the contract, and the Resporm@snio power under the
contract to direct variations, so that its agentule@qually have no power to
do so.

113. However, for the reasons that | have already cedlimnd in absence
of any further specific material identifying thetaa terms of engagement of
Coffey as the Respondent’s agent, | find that rahs@gency relationship
exists. This means that Coffey could not bindRlespondent to pay the
Claimant because of its certification and approuhd so that the GCC
provisions are preserved in requiring certificatbiynthe Superintendent.

114. | also find that one could not construe the Cofegsting duties letter
as an engagement by the Superintendent of Coffeguse it is in direct
contradiction to the words in Clause 3.1.12 thgtineed the Claimant to allow
in its tender to engage Coffey. There are no wordse testing duties letter
to suggest that Coffey was engaged as an ageim &uperintendent.
Furthermore, Coffey was expressly prohibited byuS&3.1.12 from
authorising variations without approval of the Suptendent. The material
points away from being able to find that Coffey wias Superintendent’s
agent, and accordingly | find that Coffey was n&B% agent as asserted by
the Claimant.

b. Whether Coffey is a subcontractor of the Claimant

115. Whilst the Claimant bears the legal onus in refatmits claim, the
Respondent throughout its submissions in suppdhepayment schedule
asserts that Coffey was the Claimant’s subcontractbe reason for such an
assertion is that if | find that Coffey was the i@lant’s subcontractor, then the
Claimant was bound by Coffey’s conduct, with thieef that the negative
variation claimed by the Principal could be jusiifion the basis that the fill
material was substandard and that the Claimanbsaractor Coffey had
failed to warn or ensure that the fill was of admtg@ustandards. To this end,
therefore, this assertion by the Respondent neells supported by the
material as a matter of an evidentiary onus, wthiehRespondent is required
to discharge.
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116. I’m obliged to conduct this adjudication in accarda with the Act,
and it is necessary for me initially to refer t@lg2) of the Act which provides
that:

“The Respondent can not include in the adjudicatiesponse any
reasons for withholding payment unless those resbane already
been included in the payment schedule served oGl&imant.”

| have already stated that there are a signifinantber of submissions by the
Respondent in the response in relation to the dlaanCoffey was the
Claimant’s subcontractor, and this point was nkéteanywhere in the
reasons for withholding payment in the payment dalee However, |
characterise these submissions in relation tottasof Coffey as
subcontractor of the Claimant as being in resptms$iee application made by
the Claimant and not as forming another reasowiitrtholding payment. The
status of Coffey in the project itself | find istreoreason for withholding
payment, so that | find that | am obliged to coasithese submissions.

117. The Respondent’s principal submission in relatm@offey being the
Claimant’s subcontractor is contained within itgmission 7(d) in which it
stated:

“At all material times, Coffey was a subcontractdrBMD and did not
have the requisite authority to vary the termshef tontract. Prior to
the design of the project, HFS engaged Coffey épame a
Geotechnical report. As a result of Coffey’s piilvolvement with the
project, HFS nominated Coffey as a subcontract@MD to act as
the Geotechnical Consultant as outlined in 3.1.fithe specification.”

Given that the Respondent has asserted that inated Coffey as a
subcontractor, it is necessary to have regarde@tavisions of the contract.
The definition in clause 1 of the GCC makes noregfee to anominated
subcontractor However, in the GCC there is reference in thendi®n
section toselected subcontractevhich has the meaning in sub clause 9.3.

Clause 9 of the GCC refers to assignment and sitaabimg and in particular
provides as follows:

“9.3 Selected sub-contract work

If the Principal has included in the invitation tender a list of 1 or
more selected subcontractors for the particular kyahe contractor
shall subcontract that work to a selected subcartiaand thereupon
give the Superintendent written notice of that&elg subcontractor’s
name.

If no subcontractor on the Principal’s list will Btcontract to carry
out the select subcontract work, the contractodighr@vide a list for
the written approval of the Superintendent.

9.4 Novation
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When directed by the Principal, the contractor heiit being entitled
to compensation, shall promptly execute a deeawédtion in the form
included in the invitation to tender, such deedbéetween the
Principal, the contractor and the subcontractorsmiected
subcontractor stated in item 18 for the particupart of WUC.

9.5 Contractor’'s Responsibility

Except where the contract otherwise provides, treractor shall be
liable to the Principal for the acts, defaults amahissions of the
subcontractor’s (including selected subcontract@syl the employees
and agents of subcontractors as if they were tlod$iee contractor.

Approval to subcontract shall not relieve the cantor from any
liability or obligation under the contract.”

118. There is no material identifying a list s&lected subcontractors
provided in the contract. In addition, althouglitimer party had made
submissions on this point, there’s no material fpognto a deed of novation
from Coffey as the original Geotechnical Consuli@inthe Respondent (which
| have found) to the Claimant as contractor. Iditaoh, there is no definition
of subcontractorither in the GCC, or in the interpretation clatiseof the
specification.

The references to Coffey as Geotechnical Consudtaprovided in clause
1.7.1 (c) and 1.7.2 (d) which refersBEagagement of Coffey Geosciences Pty
Ltd as Geotechnical ConsultanEurthermore, there is reference in clause
1.4.1 as to the engagement of a Geotechnical Canswvhich refers to clause
3.1.12 which has been referred to earlier. | Hzaen unable to find in the
form of tender (lump sum), form of agreement areldbnditions of tendering
together with annexure’s part A and B to the GC€dhistence of any list
relating to selected subcontractors or the nantofiey. Coffey’s name
clearly is referred to within the specificationswever, | am unable without
further material to characterise the specificatiassthe invitation to tender”.
Accordingly, I am unable to find that Coffey wassaered a&elected
subcontractoiin terms of Clause 9.3

The specification makes further reference to sutsaotors as follows:

“1.32 Subcontractors

The contractor’s attention is drawn to the generahditions of
contract concerning “assignment and subcontracting”

Where any subcontract is let, the same conditidre®otract shall
apply in all applicable details to the subcontrastapply to the main
contract. The same conditions shall apply to amyimated supplier
of goods and/or services.
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Before the main contract is signed, the approvalepection of any of
these firms shall be made in writing by the Sugendent to the
contractor and an agreement will be made as tditines chosen as
approved firms. This list will then be attachedand form part of the
contract. Such list will remain confidential togpect the contractor.

Subcontractors and others employed for any seciidhe works will
be required to conform in all detail to the gengpabgram of the work
and strictly in accordance with the time schedaleset out by the
contractor. The contractor shall be responsibledth payments to
subcontractors and shall be responsible for delzssed by their
subcontractor’s failure to adhere to the program.”

119. Given that the contract does not provide me witidlgoce regarding the
meaning olubcontractoyin accordance with the rules of construing a
contract by giving the words their ordinary meaninigave had recourse to a
dictionary meaning of the wordsibcontractoandconsultantso as to obtain
assistance before classifying the status of Caffeder the contract. | turn
firstly to the meaning asubcontractoin the New Penguin English Dictionary
published in 2000. The dictionary definition refesshe wordsubcontractor
as a noun in the same paragraph wlkeakeontracts a verb is the defined as
follows:

“1 To engage a third party to perform under a segdarcontract
all or part of (work included in an original contcd).
2 To undertake (work) under such a contract.

In analysing the dictionary definition | have cambéd that thsubcontractor
which is the noun, is the third party who has belegaged to perform all or
part of the work under a separate contract. Thiedty | have in finding that
Coffey was asubcontractorjs that clause 3.1.12 of the contract specifically
requires the Geotechnical Engineering Consultanatoy out inspections and
testing under the contract. It is not an obligatid the Claimant to carry out
this work, which it could then oblige subcontrasttw carry out on their
behalf. In my mind to engagesabcontractorconnotes delegating duties that
a contractor may have to a subcontractor to cartyrotheir stead. Based on
this interpretation, | am unable to find that Cgffe the Claimant’s
subcontractor | will also have recourse to Halsbury’s LawsAaistralia to
check whether my conclusion is plausible.

120. Before doing so, | considered it prudent to hagare to the
dictionary definition ofconsultan because that term is used extensively
throughout the contract documents to describe @affenctions as a
Geotechnical Engineering Consultant. It may agsidetermining Coffey’s
status. The Penguin dictionary describessultantas“an expert who gives
professional advice or services..Whilst this does not assist much in
determining the status of Coffey, it provides sagu&lance that Coffey is in a
position of providing professional services.
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121. Returning to ternsubcontractoy para [65.70] of Halsbury’s refers to a
subcontractor or supplieas follows:

“The contractor is usually permitted to, and doles,the work or parts
of it to subcontractors and suppliers. The subt@rt is a party who
agrees to provide labour or labour and materialst@make a part of
the work...often the proprietor, normally on the @eévof his or her
design consultant, retains and exercises the tiglalirect the
contractor to engage a specific subcontractor qudier. A
subcontractor or supplier who is imposed upon theti@actor in this
way is called a nominated subcontractor or a nortedssupplier.”

| have already found that the Claimant did not haating and certification
duties, as Clause 3.1.12 specifically required €otb carry out these duties,
and particularly to certify work by means of a RP&&tification. None of
these duties were required to be carried out by’taamant under the contract,
so | conclude that Coffey was not the Claimantisceuntractor.

122. In addition, when one has regard to Halsbury’s LaiAustralia with
reference t@onsultantshe context is generally on the basis that theeswn
engages the consultant. However, this is at oditschause 3.1.12 of the
contract that specifically requires the Claimanébgage as a consultant.
Nevertheless, the functions of tbensultantunder 3.1.12 is to carry out
testing in accordance with a laid down regime unlderAustralian Standards
with no less than a minimal amount of testing tecaeied out, but with
testing within the discretion of the Geotechnicah€ultant. RPEQ
certification is required, and boulder wall statiiis also to be certified. As a
matter of commonsense, these are not the dutesohtractor. Having
regard to the functions required to be carriedoyu€offey and the dictionary
definitions and Halsbury’s Laws of Australia defians, | cannot find that
Coffey could be a subcontractor of the Claimantaose in my view a
subcontractoiis subject to the direction of the contractorae 9.5 of the
GCC provides that the contractor retains the obtiga to the Principal for the
subcontractor’s acts, defaults and omissions of@utipactors (including
selected subcontractors). It is my view that thartant could not be
considered responsible for the acts, defaults amdssons of Coffey who had
the discretion to carry out whatever testing ietlkand had to provide
certification of the quality of the fill without lbeg constrained by direction
from the Claimant as contractor. Accordingly ndithat it is not possible to
characterise Coffey as a subcontractor on the rabpovided to me.

123. | draw the inference from the material, and inipatar the documents
identified above, that Coffey is more likely thaot to be considered as an
independent expert checking and certifying theiguaf the material on the
project, who is neither under the direction of @laimant nor the Respondent.
In Coffey’s Geotechnical Report, which | have fownas part of the contract
documents, on page 4, Coffey recommended that inuimn of Level 2
Overview, as defined in Appendix B of AS3798-19%swecommended.
Clause 3.1.12 of the specification increased thsllof overview to a Level 1.
| have considered Item B3eotechnical Testing Authoritg AS3798-1996
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because it is specifically referred to in the cactdocuments, even though it
was not provided to me in either parties’ materlalboth Coffey’'s Portion A
and B certificates Coffey specifically referredLievel 1 Overview in
AS3798-1996, so it was important in my view to fmat what was prescribed
in this standard. The opening words strengthercomglusion that Coffey
was akin to an independent expert. The standar@yras relevant to the
introductory words and Level 1 responsibility (whis expressly referred to
in Clause 3.1.12 of the specifications states:

“The owner (and for that matter also the construtshould be
satisfied that the geotechnical testing authoreg the necessary
independence and is equipped and competent feesilhg called
for...The geotechnical testing authority should faveesults of tests
as soon as practical to allow construction to predevith minimal
delay and to assist in decisions on any necesd&asions to
construction procedures...Broadly, three levels spomsibility may
be identified:

(@) Level 1  The geotechnical authority providedl&time
inspection and testing service on all earthworksl(iding stripping,
proof rolling, and associated operations), on thejgct and decides
the locations and timing of sampling and testingragions.

On completion of the earthworks, the geotechniestihg authority
may be required to provide a report setting outitiepections,
sampling and testing it has carried out, and thealioons and results
thereof. Unless very unusual conditions apply ah#nority may also
be required to express an opinion that the wor&gas as it has been
able to determine, comply with the requirementhefspecification
and drawings..”

124. This level 1 supervision referred to in the Appendirrors very
closely the duties carried out by Coffey on thigjgct, and strengthens my
already formed view that Coffey’s status was naagent for the Respondent,
nor a subcontractor of the Claimant, but rathen &iian independent
consultant.

125. Suffice is it to say that, for the purposes of tiiudication | find that the
actions of Coffey did not bind the Claimant or Respondent in the
administration of this contract.

Whether the payment schedule correctly determimea¢gative variation for
the lime stabilisation

126. The Claimant argues in submission 8 that the linoadicasting was at
the direction of Coffey, who acted as the agenttierRespondent and
Superintendent, in directing that lime be broadtasieal with acid sulphate
levels. The Respondent argues that the providiime was a provisional
guantity under Clause 1.30 of the specificationictvhwvas to be expended at
the discretion of the Superintendent, and deducted the contract sum, if it
was not expended.
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127. | have found that Coffey was not the Respondemjéng and could
not as a matter of law have been engaged by CABa@y the Respondent’s
agent) to act as the Respondent’s agent. | hgogf@lind that Coffey could
not be considered as an agent of the Superintend&mére is no material to
support an assertion that the Superintendent dileébie use of this lime
stabilisation. The Claimant’s material was basddlg on Coffey’s lime
recommendation, and | have found that Coffey cowldbind the
Superintendent to expend money for this work.

128. | find the Respondent’s reference in the paymemédale to this lime
procedure as Cost Schedule Item 3.3.1 is consigtémthe blank Civil
Works Schedule on page 20 of the specificatione Whrds Extra over for
addition of lime”does not of itself indicate that it was a provigibquantity.
However, when one looks at Progress Claim No.GbyGlaimant in the
payment claim, | note the Item 3.3.1 is now ideatifas (PROVISIONAL
QTY), with the same Tender Quantity of 3418m

129. | have not been given material to explain why ladl Earthworks
Schedule 3.3 Items now carried the words (PROVISADDTY), which was
not evident in the tender documents ltems 3.3 dutlin to 3.3.4.
Nevertheless, the fact that the Claimant referoe@dffey’s lime
recommendation as support for its claim, suggéstisthe parties were
considering this item as a provisional quantityshese it had to specifically
directed, and | find that this is the case. Furtiere, clause 1.30 of the
specification specifically identifies provisionalantities being expended only
at the discretion of the Superintendent, and tlsen@ material to suggest that
the Superintendent directed this expenditure hénevent that the amount was
not directed by the Superintendent then Clause re@0ired that the sum be
deducted from the Contract Sum before final paynsemnmtade to the
Contractor.

130. | find that this work was not directed to be donelie Superintendent,
which results in the amount being deducted fromcthr@ract sum, and | find
that the payment schedule, relying upon the Sufssritent’s earlier
certificates correctly identified this deductiordagorrectly calculated the sum
as a deduction of $4,135.78. | carry this summyocalculations of the
adjudicated amount below.

Whether the payment schedule correctly determinaidthe fill material was
defective, the amount of defective fill materiadl &ime value of the deemed
variation

131. Whilst in reality this heading consists of the 8tufict issues already
identified above, it was necessary to review théematogether, because of
the volume of material and the fact that for thesthpart these issues were
contained within the same document. | will draw thstinctions after review
of the material, and my findings on the materill. find that the payment
schedule did not correctly determine the issue) thveill make a decision on
the issue by having regard to the facts that | liaved.

132. The quality of the fill material under the contrémtms the substantial part
of the dispute between the parties. EssentiadlyGlaimant rejects the notion
that the fill material was substandard becausadttieen approved by Coffey
who had provided appropriate certifications. Thespbndent on the other
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hand relies upon the Superintendent’s determinatidrl May 2005 that a
certain component of the fill material was defeeton the basis that some of
the fill material exceeded the 150mm maximum dinemns

It appears from the material that from 4 April 20€% consequences that
followed from the “over sized material” was thatrdduild, the building
contractor carrying out foundation and trench eatian work stated that it
intended lodging claims for additional costs, odileely called the “overbreak
claims”. The basis of the overbreak claims, adogrtb the “CBR15 letter”
related to the excavation of oversize materiahaftll which resulted in “over
break” in foundation and trench excavations thquired back filling with
CBR 15 material or with concrete. The “Northbusld/ariation 19 claims”
and “Northbuild’s variation 3 claims” claimed $76%71 and $65,419.52 for
the costs associated with this work and “Ashbusheariation claim” of
$2,508 were also for costs relating to this wdrkefer to these claim
documents and the CBR15 letter collectively as'dverbreak documents”

133. At this stage it is important to note that in reaghmy decision | have not

(i)
(ii)

taken into consideration the “overbreak claimstha “overbreak documents”

or any assertions in support thereof, includinghieir anticipated claims as a

result of this “defective work”. | do this for aamber of reasons, viz.:
These claims arise out of a separate contract whicht the subject of
this adjudication.
If the Respondent’s inclusion of the overbreakmkaand overbreak
documents was to respond to the Claimant’s suboms30e to show
damage, the Respondent quantified a claim on3$tdf3,265.23 so far. |
note that the Respondent has not directly asstrédédhe overbreak
claims are damages, however, if such claims abe twonsidered as
damages by inference, | find that | cannot val@eRlespondent’s claim
for damages because there is no basis to do so thedeontract. The
only contractual provision relating to a “set-oi’contained within
Clause 37.6 where the Respondent coaldct that moneys due and
owing otherwise than in connection with the subjeatter of the contract
also be due to the Respondent pursuant to theaxttitrThe Respondent
has not show that it did so elect, nor have | nilten which to find that
there were moneys are due and owing. In any elvant,of the opinion
that the adjudicator’s functions does not extendaiaing the
Respondent’s damages.

In the case of Hargreaves referred to earlieraed g1, Hodgson JA said
that an adjudicator could consider damages focldienants if they can
be considered as part of the total price of contitm work, but otherwise
he said that damages for breach of contract coatlthe considered, as
they are not an amount due for construction wdfklamages for breach
of contract cannot be considered by the adjudidatealuing a claimant’s
payment claim, | am of the view it could also netemd to damages for
breach of contract claims by respondents. In mgiop, the only other
potential for a set-off available to the Respondemirovided in
s14(1)(b)(iv) in which one can value the estimatest of rectifying
defects. However, there is no authority to suppaltiation of the
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Respondent’s damages claim, if indeed the Respomglaging to
advance such a claim by implication.

(i) If, however, the reason for the Respondent inclyid@ overbreak claims
and overbreak documents was that they are spdliffp@vided to
support its reasons referred to in the paymentdidbethen | need to
consider the matter in a little more detail. Tlagmpent schedule,
provided inter alia:

» the CBR15 letter; and

» reference on page 5 t®eéductions made:.($95,000) plus
damages and

» reference on page 10 to the “deemed variationéddtom the
Respondent to CAB in which it reserved its riglatseek
compensation for the consequential losses resutamg the
oversize material; and

» further reference on page 10 to foreshadowed clayms
Northbuild in excess of the $95,000 defective wibekluction but
stood by the assessment (presumably of the $95@daction)
until such time as Northbuild fully quantified itkaim

| remain of the view that these are still damadasns because the
assertion is that the Respondent is liable to cosge Northbuild and
others for their claims because the Claimant bred¢he contract by
providing oversize fill, which for the reasons Meaalready provided,
cannot be considered in an adjudication decisieh00 of the Act
preserves the parties’ rights to deal with theseeds in another forum.

134. The Superintendent’s determination on 11 May 2@06ws from a history
of instructions relating to the defective matefiam 4 April 2005, as already
identified from the listed documents above.

135. | have decided to analyse the facts in their hisdbcontext regarding the
oversize material because this draws togetherrthex@ents from the
Claimant’s and Respondent’s perspectives of whattmtract requirements
for the fill are.

136. | need deal with the Superintendent’s various utions during the course
of the contract because these instructions have feéied upon by the
Respondent in the payment schedule.

137. The Superintendent is not a party to the conteaad, | was initially reluctant
to traverse its conduct and make any findings a@ tbgard, because at first
blush such an exercise could be considered todddide the restrictive
requirements laid down in s26(2) to which | haveadly made several
references. | had concerns that dealing with tipe8ntendent’s valuation of
the negative variations could be construed asachref natural justice
because | did not ask for submissions from the Guggadent. However, the
Superintendent is not a party to this dispute lamiit to be heard, and the
restrictive nature of the adjudication does notteoplate access to the
adjudication process by third parties. Furthermorngreluctance was unable
to withstand the overriding duty to consider thevsions of the construction
contract, the payment claim and schedule and 8pentive submissions of
the parties in support thereof as required by 92642 the outset, Clause 20
of the GCC specifically obliges the Respondent (vghaf course a party to
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the contract) to have a Superintendent. Essentladl contractual obligation
regarding the Superintendent’s valuation is sheletede to the Respondent,
and | am obliged to consider the provisions ofdbetract, particularly since
this valuation is the basis of the payment schedElethermore, Hargreaves
is authority for me deciding the true merits of gayment claim, and this
requires regard to the conduct of the parties hacdsuperintendent on this
project. Itis not possible to isolate the Supendent’s conduct regarding the
valuation from the material that needs to be carsid. The first paragraph of
Clause 20 provides:

“The Principal shall ensure that at all times thasea Superintendent,
and that the Superintendent fulfils all aspectthefrole and functions
reasonably and in good faith.”

138. The earlier and later instructions, the Superineéatid determination
and subsequent documentation and the relianceese ttocuments by the
Respondent in the payment claim and response s=guie to carry out this
analysis so as to fulfil my statutory obligatiorisieed to consider the conduct
of the Superintendent to determine, whether impadicular circumstances the
Respondent has adhered to the requirementThatPrincipal shall ensure
that.....the Superintendent fulfils all aspectshefrole and functions
reasonably and in good faith.”This conduct is in issue in this adjudication
because the genesis and support for the negatiiaioas arises from what
the Superintendent has done, and these negatilioas essentially
encompass this payment dispute. If | find thatrtbgative variations were not
identified and valued reasonably, then | am obligedhis Act to value them
based on the material before me. | appreciatethigamay be a difficult
exercise, and it would be so much easier to meedyyupon the
Superintendent’s functions carried out under the Atowever, my statutory
duties oblige me to consider the true merits ofgéygment claim.
Furthermore, it is only by reference to the histakicontext of the contract
administration that inferences can be drawn froenféitts to decide whether
such valuation was reasonable and also what am&cthal facts regarding the
dispute, on which | may safely make a valuatiothefadjudicated amount. |
will confine the inquiry to issues oéasonable conducas notwithstanding
my statutory obligations, | do not think that adgadion is an appropriate
forum to determine whether or not the Superintentidfilled its rolein good
faith.

139. | have already made a finding about the negativiatian for the lime
stabilisation claim, so | do not need to consities matter any further in my
present inquiry. It is to the oversize materiatha fill negative variation that
the attention must now turn.

140. The first defective fill instruction on 4 April 280dentified fill
material greater than 75mm which was outside tleeipd requirements in
Clause 3.2.4(b) that:

“Fill material to be free from stones, bricks, rublover 75 mm
maximum dimension...The grading of all fill matesh&ll conform
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with grading B or C for Subtype 2.5 material in fQaeensland
Department of Transport specification for unbourdgments..”

The instruction further noted that if a future oldirom Northbuild arose
regarding oversize materials that these claims evbalpassed on to the
Claimant.

141. At this point, it is important to put matters irstarical context. By 4
April 2005:

1. Coffey’s portion A certificate dated 9 March 200&dhssued. This certified

the fill as controlled fill

Coffey’s cobbles report dated 23 March 2005 haadh lseat to CAB

A letter confirming Certificate of Practical Compé for Portion A as at 31

March 2005, which was dated 4 April 2005 foreshagldwome oversize

material which'may result in a future claim from the building doactor”

142. At this time, the Superintendent did not point geravision in the
contract that allowed for the Respondent to passetitlaims on to the
Claimant.

143. On 7 April 2005, the second defective fill instioct confirmed a
claim was forthcoming from Northbuild, and foresbathg potential
consequential losses for the Respondent and inauelvent the works
undertaken would be considered as rectificatiowarks done under the
contract and not in compliance with the specifmati

144, If I understand this instruction properly it appetrat the
Superintendent is suggesting that works undertgiesumably by others —
Northbuild?) could be considered as rectificatibthe Claimant’s works
under the contract. Clause 29.3 of the GCC allinesSuperintendent to
direct the Claimant to essentially rectify defeetivork, and if this is not done
then the Superintendent may direct the Claimadbtone or more of a list of
things, and | construe this provision as only aitaywothers to rectify this
work, if the Claimant fails to comply with such @ation. There is no material
before me of such a direction having been givenpfithe failure of the
Claimant to comply with the direction.

145. It is clear that the Superintendent convened aingeen 8 April 2005.
In JI134.3 the instruction requested the Claimatenat the meeting which was
to be between CAB, the Claimant, the RespondentriMand Cranston
Architects and Northbuild, but the minutes of megtonly acknowledged the
presence of the first three parties above, andrsas is relevant to this
adjudication | find:

(1) The meeting was to discuss oversize material itilthe

(i) It was acknowledged that the quality of the fildbHaeen approved by
Coffey

(i) It was acknowledged that oversize material deldeoesite had been
crushed using a mobile crushing plant

(iv)  Coffey’s certificate acknowledged some oversizedema and Coffey
had been requested to confirm their certification

(v) Inspection of trenches was carried out by CAB d&edGlaimant and the
“volume of additional overbreak (and photographedappended) did not
appear to be substantial”

(vi) There was discussion regarding a potential claiflosthbuild

(vii)  Some CBR15 backfilling had occurred

w N
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(viii)  The Claimant acknowledged some oversize materialpw@sent, but the
majority of the material could be reused as bagcldiid that observations
on site indicated that the impact of oversize nmialten overbreak was
negligible. Furthermore, the Claimant was prepaoateet with
Northbuild rather than involve the Respondent,tbat they were not
prepared to fund other parties’ activities, and thahe event of a dispute
all parties had an obligation to minimise the adghe work.

146. The 9 April photos attached to the minutes of nmggtivhich | find to
be similar to the trench photos 1-7 dated 8 JuB52@om the Respondent’s
payment schedule, showed excavated material, lu#stnot possible to glean
any indication whether material was oversize or not

147. Instruction JI37 dated 18 April 2005 attached tiBRT5 letter and
suggested that the Claimant maintain its own recogdarding trench
overbreak

148. HFS-9 of the Respondent’s material attached Predgtésm No.4 and
extracts from Payment Certificate No. 4. As regd?drtion B, the Certificate
(which is undated, but by inference from the fantsst have been after 11
May 2005, the date of JI.39), which referred tokvap to 21 April 2005
included Variations with:

“Variance No. 2... -$4,135.78...
Variance No. 5..as per JI.39...  -$95,000

| can therefore infer that the fill work for Pomi@® was at least complete by
21 April 2005, if not earlier.

149. JI.39, which was the Superintendent’s determinatdiohl May 2005,
then valued a deduction to be made from the cantwaaffset the Respondent
from the damage it had suffered. This deductios @faracterised as a
variation to work under the contract by the Claitnahhe valuation of the
oversize material based on some observations lgy Metadows on 7 April
2005, and calculations resulted in a figure of $2@6.00 (“value of oversize
material”). This valuation was made in the contaha further reference to
the Respondent suffering consequential losses &hdive potential for the
Respondent to suffer economic loss in excess ofdhe of the cost of
placing the material, but without valuing the pdigndamage, the
Superintendent then valued a deduction to the aohtf 80% of $120,906.00,
yielding a figure of $95,000.

The Superintendent made no reference to the conaigarovisions as to how
this oversize material was characterised as ati@riaThis was challenged

by the Claimant in the dispute letter of 12 May 200n my view Clause 36.1
of the GCC required variations to be directed ey $luperintendent in writing,
and it is my interpretation that this connotes thatSuperintendent’s writing
should precede the variation. Accordingly, aslaMhy 2005, it was not
possible for this oversize material to be clasgifis a variation, because there
is no material provided to me establishing that3hperintendent made such a
direction in writing before the work was done. thermore, there is no basis
as to why 80% of the value of oversize material taften to be the figure for
the deduction.
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150. The Superintendent’s JI.45 instruction in respdogée dispute letter
dated 23 May 2005 referred to the fill material@eaing the 75mm maximum
fill size, and that this oversize material was ¢deed to baVUC varied for
the convenience of the Claimant, and under ClaGgsk\8as valued as a
negative change in the quality of the works. G#aB6.3, which provides for
variations for the convenience of the contractencences with the words,
“If the Contractor requests the Superintendentirect a variation for the
convenience of the Contractor...”

| find from JI.45 that the Superintendent was pgttiorward a new basis for
characterising the negative variation. Howevesrdhs no material before me
to find that such a request was made by the Cldinsari conclude that the
oversize material could not laevariation for the convenience of tGéaimant.
Having reached this conclusion, | cannot find aifiesition for valuation

under Clause 36.4, at this stage, because it was variation.

151. On 27 May 2005, the Certificate of Practical Cortiplefor Portion B
issued with reference to specific defects that weferred to in JI1.52 had to be
rectified as soon as practical. JI.52’s list diedés made no mention of the
oversize material.

152. On 30 May 2005, the Respondent sent CAB the “deeragdtion”
letter, which stated as follows:

“...Dear Mark,
Re Presence of Rock in fill

We are aware that there has (sic) been some baufdend on site. It
is agreed that these were placed during the fiitcact by BMD. The
presence of these boulders is causing problemssuitsequent work
being carried out. As BMD are not removing theldets and it is
vital that work continues, as the Principal we tlicretain this
defective work.

Regardless of the progress of the work, we doumoésder our rights
to seek compensation for consequential loss thgtregult from the
presence of boulders in the fill...”

It has not been established from the materialttteClaimant received advice
of the deemed variation at this time, so | find ¢xestence of a deemed
variation arose on receipt of instruction JI.51.

153. The 1 June 2005 instruction on breach facsimilElMtated that JI.45
had identified the breach of contract in the owrsnaterial classification
exceeded a fill size of 75mm and that this oversia¢erial was a variation to
the contract and valued the potential damage t&®#spondent at $95,000. It
added that JI.45 restated that the fill work waseghfor the Claimant’s
convenience and valued under Clause 36.4, andhthamonetary penalty
justification remained.
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It then referred to Clause 29.4 and the Superimendirected a deemed
variation on the basis that the Respondent elg¢otadcept the oversize
material, and added that the deemed variation arathé Claimant’s
convenience and valued under Clause 36.4. It atfd¢dhe Superintendent’s
determination was consistent with the contract.

| find that the Superintendent had found another basis for characterising
the variation, but find that the deemed variatippraach was contemplated
by Clause 29.4, and | find that the Respondenteteated to accept the
oversize material. However, in JI.51 the Supendé&nt maintained the
assertion that it was a variation for the convetgeof the Claimant, and that
the monetary penalty justification remained. Ibysno means clear why the
Superintendent insisted that the variation wagHerconvenience of the
contractor. | have found that there was no cotueddasis for making such a
variation. Furthermore, the reference to a moggianalty at this late stage
(1 June 2005) taken in context of all the dealipgsveen the parties over the
oversize material that | have referred to abovedeme to draw the inference
that the $95,000 was valued by the Superintendesbme sort of penalty to
compensate the Respondent from claims by Northlamttothers.

154. The $95,000 remained the valuation by the Superitget of the
deduction, despite there being at least 3 diffelbases for characterising this
deduction from 11 May 2005 through to 1 June 2005.

155. | will now split up my analysis to consider eacbus separately, and
the quality of fill is the first port of call.

C. Was the fill defective under provisions of the cactf?

156. The Claimant’s first assertion in its submissichghiat the parties in
pre-contractual meetings agreed that non quatmnéterial would be used as
fill. The Respondent agreed that these meetings itace but denied that
there was alteration to the specified requiremehtke fill. The Claimant did
not provide any further material on which | couladf that there was
agreement as to a term of the contract regardmgisle of non quarry
material. Given that | was not referred to anyusoents supporting this
assertion, | presume that the Claimant is alletliegexistence of an oral term.

157. The Respondent on the other hand referred to tleteassessment
meeting minutes, which | find was held on 22 Noveni005 and formed
part of the contract. In particular in Item 1.%yas referred to the statement
that option B fill material was to be adopted foe tontract. The Respondent
also attached a facsimile from the Claimant dagtl@vember 2004
containing the alternative fill offer, which | haaéso found to be part of the
contract, which referred to another source of nitand a price for this
material.

158. | prefer the Respondent’s version of events regagrthe fill material
because it is more likely that an important issgarding fill quality would be
negotiated in writing, and this is supported byeagate documents dealing
with fill quality. Accordingly, | will only have egard to the written terms
regarding fill quality as disregard the Claimarsigmission that there was an
agreement regarding non quarry fill.
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159. In submission 4, the Claimant asserted there wevay$ to determine
the fill size and initially focussed on submiss#d) which provided that
Coffey was appointed by the Supervisor ( | take thimean the
Superintendent) and that Clause 3.1.12 of the aonprrovided that Coffey
needed to supervise the placement, compactionwatadsity of fill.

160. The Claimant’s submitted that the fill material qaied with the
contract because Coffey provided appropriate ceatibns regarding the fill,
and Coffey was the Superintendent’s representativate. | have already
found that Coffey was not an agent of the Supearnoigat, so this submission
must fail.

161. In submission 7, it tied the Respondent into havangay the full
amount for the fill because of Coffey’s approvatteé fill. |1 have found
earlier that Coffey was not the agent of the Redpat) so | find that the mere
approval of fill by Coffey does not bind the Resgent to pay.

162. | must now have regard to the other bases for haterg fill
suitability dealt with by the Claimant and RespamtdeBoth parties agreed
that Clause 3.2.4 was one basis of determiningdiiability with a maximum
dimension of 75mm. Whilst this was the initial jiim® adopted by the
Superintendent, in JI.39 it changed its requirenframh a maximum size of
75mm to that of 150mm based on Drawing C20, anmall that it was entitled
to do so under Clause 8.1 of the GCC on the Bapn otherwise becoming
awaré’ of a discrepancy. | will need to turn furtherttos exact wording later,
but it is unnecessary to further consider submmssregarding the 75mm
criterion (or the consequences of this requiremantyding the “rubble”
submission) any further because it was considarddguous and was read
down by the Superintendent.

163. The Claimant in submission 4(b) suggested thaEdr¢hworks Notes
on Drawing C20 refers to fill with a minimum patécsize not exceeding
150mm. 1 find the words used in this note are abtuas stated by the
Respondent a$,.Suitable materials for filling should generalhave a
maximum particle size not exceeding 150mml have already referred to the
Superintendent being able to clarify an ambiguityder Clause 8.1 of the
GCC) between a particle size of 75mm as specifiedlause 3.2.4, and that of
Earthworks note 5 on Drawing C20 of having a maxmparticle size not
exceeding 150mm. | find thus far that this congtidl the maximum
dimension for fill material. | reject the Claim&nsubmission that Drawing
C20 should be read in light of Coffey’s testingidsitwhich only provided
clause 3.6.3 because | find Coffey was not in atjposto be directed by the
Superintendent about its duties. It is not clely wnly parts of the
specification were provided to Coffey, and Mr McMahn his statement said
the CAB had sent the specification, but | cannud that the limited material
provided to Coffey thereby constrained classifmatf the fill material using
thebackwards calculatiothat | reject below. Although it is open for
Coffey’s to say that the rock size could be 2/3l#yer thickness and still be
in accordance with Australian standards, | find tha Claimant was
responsible for complying with the fill material@rements, whatever
Coffey’s responsibilities may have been.

164. In submission 4(c) the Claimant asserts that bgregice to Clause
3.6.2 a stone size of two thirds of the uncompalager depth was
permissible, and the layer thickness was 300mmijtieg in a maximum
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particle size of 200mm. The Respondent rejectsapproach on the basis
that this is a work method clause and not a matgpicification clause. |
agree with the Respondent’s submission. In commgjrilhe meaning of
contract one looks to the words to find out what plarties’ agreed. In my
view the strict statutory interpretation rules lo¢ requirement to disregard
headings does not apply in determining what theggameant under a
contract. Having regard to Clause 3.2.4 Fill mateandb: General
Requirements particular, it is my view that these generaluiegments of the
fill material prevail, unless some other specifioypsion deals more
specifically with the matter. The heading to Cla@<®refers to compaction,
and the body of the clause deals with issues agsadcwith compaction, and
in my opinion this does not constitute a speciiguirement of the dimensions
of fill material. One has teork backward$rom uncompacted layer depth in
Table 3.3 to calculate stone size under Claus@,3a6d | do not find that such
abackwards calculatioms what the parties contemplated at the entryef t
contract. It is more logical that the specifi¢ filaterial criteria be followed,
and this could then govern the layer thickness/bgking forwardsin Clause
3.6.2 without causing any ambiguity in interpretthg contract. Accordingly,
| prefer to find that references to Clause 3.6dtednine specific fill material
dimensions as an incorrect method.

165. | remain of the view and so find that the dimenséthe fill material
was provided in Drawing C20 as suitable materiaitdifing should generally
have a maximum patrticle size not exceeding 150nrause the
Superintendent has to power to direct the integpict and construction to be
followed. It is not appropriate in my view for t&eiperintendent to read down
the words “ Bould generally have a maximum patrticle size noeesing
150mm”to state that thismeant non-compliant material was any material
over 150mnas submitted in the Respondent’s submission 4{k3. not for
the Superintendent to read words into potentialigodus clauses; they are
obliged just resolve the discrepancy and direcegb@opriate interpretation,
without creating a new requirement.

166. Accordingly, | find that compliant fill material sluld generally have a
maximum dimension not exceeding 150mm. As to whateant by
generally | draw the inference that we are not dealing \pitcision
materials, and | am prepared to be guided by Cofféyw was the
Geotechnical Consultant with expertise in such enatt Coffey ir2.0
Investigationsn its cobbles report referred to some large fragis
comprising about 5% of the materials excavated,idetified 1 large cobble
of about 500mm. Coffey went on to say that theemaltwas suitable as
structural fill, and with the exception of the largragments complied with
the Australian Standards for earthworks and CAB&csication.

167. | will return to Coffey’s cobble report later, bsuffice is it to say that
Coffey’s classification of 5% oversize materialsitrench excavation on 23
March 2005, seems to suggest material over 200rinmte this category,
and yet apart from the exception of a few largagifnents, this material was
suitable for structural fill. This strengthens mgw that classification of this
material was not an exact science, and the \ergrallyshould be given a
liberal meaning when classifying suitable materiat an aside | find it
surprising that neither party nor the Superintehdent the fill material for
analysis to see whether the grading conformed thgQueensland
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Department of Transport Specification, which wascsjeed in 3.2.4 b) of the
specification.

168. For the reasons | have already stated, and havingjdered the

material, | do find that material should generalbt exceed 150mm maximum
dimension is oversize material. It is now necestaconsider, if any, the
extent of oversize material.

d. What is the amount of defective fill material

169. This issue is the most difficult to resolve and éinéire quantification

of the oversize material in the payment claim henge the Superintendent’s
determination of 11 May 2005 because the paymdmdide adopts the
determination. | have already extracted Jl.3@sientirety and made further
comments about the significance of this determamaith the historical context
of the contract administration.

| find that, despite the Superintendent changirghihsis of classifying the
deduction for oversize fill material in responsafer in part, to the
challenges made by the Claimant, the Superinterdidntot appear to
properly turn its mind after 11 May 2005 againtte juantification of the
oversize material. It reiterated in JI.45.2 2igttWe have reviewed the
evaluation method and considered the method t@asaonable...”
Furthermore, in JI.51.1 4) the Superintendent agiited that its
determination was consistent with the contract.

170. With great respect to the Superintendent, andarctntext of the

()

(ii)

(iii)

administration of this contract, | cannot find tkath a determination was

reasonable for the following reasons:
| find from the Payment Certificate No. 6 that thisantification of the
oversize fill (based on a single calculation) whiebulted in the
deduction, to which | will turn under the valuatimsue, comprised 80%
of the entire deductions for Portion B and outweilany single positive
or negative deduction by no less that a factor.@f@ad generally in the
order of a factor of 100
Generally the variations in the Payment Certifidateowed careful
calculations, and by inference from the facts, seoréof measurement of
the amounts e.dpeduction JI06.2/3.3.8 Import selected fill 165@=
-$3,220.8Q0whereas in this variation a global percentage202% defects
was applied across the whole site, and then feasan known only to the
Superintendent the monetary sum was reduced tod3@Pe calculated
sum
Under the Superintendent’s determination, the Sofggrdent based its
entire quantification on observations made by Petiadows on 7 April
2005, who was on site observing rib footing exciawest for the RACF
building in his role as structural engineer. letite Claimant’s
submissions that Mr Meadows’ calculations shoultdhave been made
by him as a structural engineer, but rather by at&@hnical Consultant. |
find that as an engineer observing trench excavdi@was in as good a
position as anyone to make observations. | doghew prefer Coffey’s
approach to the determination of unsuitable mdtbaaause | infer that
such work is part of geotechnical engineerings fot clear how many
observations were made by Mr Meadows on 7 AprilR2@it | infer from
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(iv)

(v)

(vi)

(vii)

his observations that his investigation could pbidpae characterised as
having taken one sample. Clause 2.7 of the spatifins relating to
Material Propertiesspecifically requires a minimum of 1 type of sample
to be taken every 1,006mThe calculations resulting from Mr Meadows'’
observations yielded oversize material of 6200m8, there is no material
to demonstrate that at least 6 samples were takeerify the material
properties of this fill.

| have had regard to Drawing 9383-C022 and find tima RACF building
was in Separable Portion A. The observationsingldb this building in

a separate part of the contract was applied tavtitde project (both
Portions A and B) and the result was that the enkaduction was made
on Portion B of the contract.

The Superintendent applied Mr Meadows’ observaioithis building’s
rib footings across the whole site on the basanchssumption that the
percentage of oversize material would be consisteatighout the
imported fill. Such an assumption is to my mindaasonable because
the Claimant submitted in 30a that fill had conanir6 different sources,
and in response the Respondent submitted in 45g8&)ittdoes not
concern HFS where the fill came from. The fact tha fill came from 6
different sources is of no consequence to HF$t Wallace in his
statement dated 21 July 2005 declared that theme asaumber of sources
from which the fill material was sourced, and | gquichis statement as
there is no controverting material from the Resgonan this point. |
find that the Respondent did not deny the existeféedifferent fill
source sites, and | therefore find that fill camgenf 6 different sources.
Such a finding means that the Superintendent’sh@sons as to
consistency of oversize material across the esitieecannot be
considered reasonable

The calculation for the oversize fill material riéed in a calculated
percentage of 12.2% oversize material across tagiglding a quantity
of 6,200 of oversize material. The parties both concede Goffey

was the Geotechnical Consultant and that Coffeyigeal certifications
for the fill material for each Portion A and B. iier party took issue
with the competence of Coffey’s work, nor have @ithlleged that Coffey
failed to carry out Level 1 Overview. Accordinglyithout contrary
material | find that Coffey carried out Level 1 pextions, which meant
that it was on the site carrying out daily testamgl inspections. | cannot
accept as a matter of commonsense that Coffey vadiaidl over 10% of
the fill material to be oversize, as this would @awontravened its
obligations on the project. There is no matenauggest Coffey had
failed in these obligations.

In Coffey’s cobble report, there was a concesdian there were some
large fragments comprising about 5% of materiatsaeated. | prefer to
accept this report as a better indicator of thewarhof oversize material
in the fill because it was based on daily obseovatiof an experienced
Geotechnical Engineer. Mr McMahon’s statementdiat July 2005,
which | accept, without contrary material from fRespondent, confirmed
his or his staff’'s constant attendance on sitetefer Coffey’s report and
its Portion A and B certificates as to the adequaEdpe fill material at

the site rather than a determination based on s déwgervations of some
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trench excavation in a part of the site that ditiretate to Portion B. In
addition Mr Wallace confirms the attendance of Adarawford from
Coffey, and that oversize material was in any ewanimal. | prefer
Coffey’s assessment of the amount of oversize nahtezcause they are
Geotechnical engineers whom | assume are well gdenssuch
assessments, rather than Mr Wallace on this pehmdm | consider would
be more subjective in his assessment because pbsiison as foreman.

(viii) | am satisfied from Mr Wallace’s statement and fihdt a mobile

crushing plant was used on the site to crush @elaized particles. This
is further substantiated by the minutes of meetielg on 8 April 2005
and | find that this plant crushed the larger g, with the proviso that
some large fragments still existed in the fill

(ix)  The minutes of the meeting I find in JI35.5 confearthat the

Superintendent inspected the trenches with ther@lai and confirmed
that the volume of overbreak observed and phottg@olid not appear to
be substantial. Despite this admission, the Sof@rdent did not turn its
mind to reviewing its calculation of 12.2% oversimaterial, which |
cannot find to be insubstantial.

171. In my view the Superintendent did not act reasgnabtietermining
the extent of the oversize material. The Respantienrelied upon this
valuation in the payment schedule, and the Respdnsiéhe person
contractually responsible for the Superintendevdlsiation, and | find
therefore that it has failed to ensure reasonabfiication of the payment
claim on which it has relied in the payment schedul

172. However, | do not need to decide, nor should | dieevhether or not
the Respondent is consequently in breach of iigatibns. Adjudication does
not quantify damages arising out of a breach ofreghbecause such an
inquiry is outside an adjudicator’s jurisdiction.

173. Since | have found that the quantification of oimrsnaterial was not
reasonable, | need to make an evaluation of trasiify, if | find that there
was oversize material in the fill. In conductifgstinquiry, which I find is
necessary to provide a proper valuation of the @agralaim, | am not at
liberty to make my own determinations as regardsttr the fill material is
defective nor determine a suitable percentage frgnown observations.
This would breach the rules of natural justicenust therefore sift and
evaluate what the parties have submitted is theogpjpate amount.

174. | have already said that the Claimant assertshiea¢ is no defective
(oversize) material because Coffey has certifiedntiaterial as satisfactory. |
find that this assertion was made is in the cortteatt Coffey was the agent of
the Superintendent or Respondent, and | have natfthat Coffey was agent
of either. In this event, for the Claimant to daisiate its assertions it needs
to provide material to support its contentions withreliance on agency. It
needs to do so in the context that | have fountidharsize material is not
considered over 200mm as the Claimant assertgemarally should not
exceed 150mm.

175. In conducting this analysis, | state that | havehan regard to the
Superintendent’s material for the reasons idewtifibove. This means that |
reject any of the Respondent’s submissions in sughohe payment claim as
regards this aspect because | find that the cleatdn of the oversize
material and the quantification, which is dealthwdter, was not determined
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reasonably. | will now look to any other matetlzt may assist because it
remains for the Claimant to make out its case.

Photographs

176. There is no sieve analysis of the oversize matearal there are many
photographs in the material, but very few of thespidt a tape measure
against a boulder. Furthermore, | cannot be sadishat the photographs are
representative of the whole area, not that it wanddafe to draw my own
conclusions from the photographs. | consider pfhatographs are akin to
view in an arbitration or litigation, which mergbyovide a framework within
which to consider other material. For exampleStoril photos to which |
have already referred appeared to be identicdleditst 7 of the trench
photos, and did not demonstrate definitively thatenal was defective, but
rather that there were some large fragments amaenugter fragments.

177. However, photograph 10 in the trench photos shaavieghe measure
which indicated the maximum dimension of this raskapproximately
230mm, which | find is oversize. There was a folglaced on some rocks in
other trench photos showing the relative size efrttk to the folder, but
there was no dimension of the folder - see Phoip48, 20, 25 in the trench
photos. | am not much persuaded by the probithege photographs in
determining the difficult question of defective maal, so apart from
photograph 10 | have not considered the trenchoshexdt proving defective
material. Photograph 10 is merely demonstrating\amsize rock, and does
not assist it identifying how much material is dziee.

178. The claimant’s photos were not helpful to me beedwgas not sure
where they were taken on the project, and in thie sid not depict fill
material, and they have also not been considerdteidecision

179. The 28 Jan 2000 photos depicted some large rook4, Wwas not clear
whether these had come from the fill, or were @etsocks that were
considered by Coffey in Mr McMahon'’s statement emb not suitable and
placed in non structural building areas and | hasteconsidered them in the
decision. Furthermore, the date on the photos28akn 2000, so |
considered it unsafe to have regard to them

180. The 18 May 2004 photos also depicted a date wéreehe contract,
and although there is a spiral bound notebook agaome of the rocks, | do
not have an indication of the actual dimensionthisf material and they have
not been considered

181. The undated colour photos depicted what anyoneldotér as large
boulders in trenches but | have no means of knowingre these photos were
taken so | have not had regard for them for quiaatibn purposes. However,
| do consider that they depict some significanthgrsize material for which |
had had regard, the extent of which is unable tddtermined

Coffey’s material
182. | have had regard to Coffey’s material for a numifereasons:
(a) They are Geotechnical experts
(b) They had been involved in the project before theremt
(c) They were on the project daily
(d) They had the responsibility of certifying the fitlaterial
(e) They were independent of the Claimant and Respdnden
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() Iinfer they have no pecuniary interest in the oate of the
adjudication

183. Coffey’s Portion A certificate dated 9 March 200%l&ortion B
certificate dated 11 May 2005 essentially certitiealt the fill and trench
backfill could be regarded as controlled fill incacdance with AS2870. |
have not referred to AS2870 because it deals Wwelguality of fill and
backfill in relation to “Residential Slabs and FHogs”. However, | consider
that such an inquiry by me without a sufficient seation as to how such a
standard could assist, would constitute a breactatfral justice, and | cannot
therefore glean anything from this document thald¢d@assist me in
determining the adequacy or otherwise of theriillie context of being
oversize, and if so, the extent of such matefigherefore have not considered
these documents in the reasons.

184. | have the same view of Coffey’s geotechnical agsest as, so far as
is relevant it is also a controlled fill certifican amongst other thing. It
therefore has not been considered further.

185. Coffey’s cobbles in fill report (received on 1 JW@05) is relevant
because it deals with the specific issue of oversiaterial. It classified large
fragments as representing about 5% of the materialavated in trenches of
unknown location (“minor variation classification”Coffey asserted that the
200 mm rock fragments should have been anticigaydte trenching
contractor and only minor additional excavation keoand bedding materials
would have been required, and that the backfilhwarge fragments could be
avoided if this was likely to cause a problem. Respondent disagreed with
Coffey on the minor variation classification andttB0OOmm fragments should
be anticipate by a trenching contractor. Thereisurther basis of the
disagreement, and | prefer to find that this mwemiation classification is
probative of the conditions of the fill materidldiscount the issue about what
a trenching contractor should anticipate becausérémching contractor was
not part of the contract the subject of this adjation. Such an issue merely
goes to the issue of quantum of claim by Northbaildhe Respondent, and
that is a damages issue with | will not consider.

186. Furthermore, Mr McMahon'’s statement is considerigtiliz probative
because it particularly relevant to the issue.réders to 2 occasions where
Coffey advised CAB of the rejection of oversize em&l, which was placed in
non structural areas of fill, and also that roagér than 200mm were picked
out by the Claimant. He reiterated that only alspercentage of oversize
rock is often present in fill, and that they aregmlly crushed in the
compaction process. | accept this material asghggiabative of the extent of
oversize material

187. In summary, as regards Coffey’s materials | final tine fill had a
minor variation classification which contained abb% of material between
200mm and 75mm, some of which therefore exceedflithequirement of
150mm. It is unclear what is the percentage of0xid material of this 5%
oversize material. In addition, Mr McMahon saidttbnly a small percentage
of oversize rocks are present in fill, but no qufasstion was made.

The Claimant’s statements of its personnel

188. Layton Wallace’ statement has already been reféeoetsewhere and
it supports the use of a crushing plant on theggatojl therefore draw the
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inference that there was oversize material delov@rehe fill to necessitate
reducing some rock size. He also pointed out@#e® was aware of the large
rocks in the fill, but | do not consider that tiwsuld be unusual because the
Superintendent had to have been aware of the pnoblelo not give as much
weight to his assertion that the amount of fill saisimal because it is likely
to be considered a subjective comment made byeanfam on the job, whom |
infer has less qualifications and experience thetffie@.

189. Mr Berzins 23 July statement is one by a profesdiengineer in the
employ of the Claimant. He rejected the Superuhat's determination as
being totally flawed in that:

(a) Peter Meadows qualifications to make geotechnivaligl be
questioned. | did not consider that he had madé&sghnical
observation. | merely found that he had made ebsens
which he as a structural engineer, is qualifiechéke.

(b) He argued that the frequency in such a small sanqulid not
possibly have been representative. | have alréadyd that it
IS unreasonable

(c) There were other comments on the classificationdafichition
with which he took issue, particularly the 80% \aian

More importantly, for present purposes he refetoed sieve analysis of
material >19mm from compaction tests and recomntitet one retain
and measure all oversize material to determinetgies) and that one
needed to engage a NATA registered authority tpamea report.

His sieve analysis calculations based on Coffegssstyielded the following:

(d) Portion A Allotment fill 8.5% > 19mm
(e) Portion A Fill under road 8.8% >19mm
(f) Portion A — imported fill 8.5% >19mm
(g) Portion B Allotment Fill 6.1% >19mm
(h) Portion B Fill underroad  4.6% >19mm
(i) Portion B Imported fill 5.9% >19mm

The Respondent did not take issue with his staterhewever, through their
criticism of Mr Clifford’ calculations which drewroMr Berzin's calculations,
they criticised the foundation on which the siemalgsis was conducted, in
particular on the basis that it was not represesmtdiecause a large portion of
the material would not have been considered, naldvieave been capable of
being part of the samples taken back to the labordibr testing. | cannot
accept the criticism entirely because there doése®m to be a basis for
arguing that Coffey did not have a representat@aree. However, it is
possible that the material in the samples take@difjey would not have
included the large boulders. However, | infer asadter of logic that such
large boulders, which only represent about 5%llfwWiould not be used in the
sample by Coffey because of the danger in skeviiagdsults. Nevertheless,
| accept that the results of the sieve analysis caeeful treatment.

190. Mr Glen Clifford, an employee of the Claimant, wéh Associate

Diploma, in a statement made on 25 July reliechersieve analysis of Coffey
and the calculations of Mr Berzin and calculatearfrmeasurements
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conducted from a plan that he attached that deptbee buildings on the site
and made some assumptions regarding the sitelag$ol

(a) Only half the building area has footing and trersche

(b) Trench and footing depth of 500mm

(c) Coffey and Mr Berzin’s summary of 8% material > Xim

He calculated the total area of building s on iteas 12,800Mmand taking
half this area and multiplying by the trench depit®.5m and then 8% of that
figure to get material >19mm yielded a volume 0628 which he suggested
could be estimated to be oversize, with the ridat the calculations were
based on >19mm, when a >150mm calculation woul@ y&lded a far less
percentage. | find there is a rational basis ferchlculations.

| have had regard to the Respondent’s criticisnthisfapproach in relation to
the assumption of taking ¥ the footprint, whichsserts did not cover the
extensive area of underground services, but na @ithee was suggested.
Accordingly, without contrary material as to théeax of underground
services, which require trench excavation, | anpared to accept Mr
Clifford’s assumption. The Respondent also disagjreith the trench depth,
but offered no alternative, so | am prepared t@ptcMr Clifford’s
assumption. | have already considered the cmti@§the sampling
technique, but | am prepared to find that Coffeagxperienced
Geotechnical engineer, without further specifiticism, is capable of
determining representative samples.

Accordingly, | am prepared to accept Mr Clifford'alculations, whilst being
mindful that it was probably overstating the voluaialefective material at
8%. Coffey had suggested a figure of 5%. Howether sieve analysis, with
its attendant inaccuracies and assumptions, maynbare accurate figure than
Coffey’s estimate in the Cobble report.

191. | therefore find that the volume of unsuitable mialewithout

contrary material from the Respondent is 2&6#mow need to utilise this
figure in valuing the deemed variation. | findtthadeemed variation is
available to the Respondent because defective iaates been found to
exist, and the respondent has elected to accapddfective material.

e. What is the proper value for the deemed variation

192. | have already found that the Respondent failezhgure that the

()

Superintendent acted reasonably in relation to tifyarg the oversize
material and from the material | have extractedvabofind that the
quantification of the deemed variation is unreabtméor the following
reasons:
Although there had been changes to the approachavécterising the
deduction, which ultimately was classified as ande@ variation, no
changes to the calculation took place. | infenfrihis and the previous
history of the deduction that the Superintendeat the Superintendent
had no intention of changing its mind, despiteiieastes and statements
from Coffey that the amount of oversize materiabwanimal
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(ii)

The Superintendent’s view on the consequence af\thesize material on
4 April 2005 was that any of Northbuild’s claims the Respondent
would be passed on to the Claimant. | have alréauatyd that there was
no basis under the contract for such a deductidre tmade on the
grounds that it was a variation

(i)  Furthermore, matters did not change on 7 April 20@%en it instructed

the Claimant that any remedial work that may bemaby others would
constitute a rectification of the Claimant’s worKshave also found that
there is no contractual basis for such an approach

(iv)  After the Superintendent’s determination on 11 Na@5, the

v)

Superintendent on 23 May 2005 then characterise€thimant’s breach
of contract as work varied for the conveniencehefClaimant, which |
have found could not fall within the provisionstbé contract.

| draw the inference from this material that as ¢ 1 June 2005, despite
turning its mind to how to justify this deductionder the contract, the
Superintendent never really reviewed its calcutetiof the valuation. At
this time it was still justifying the applicatiori @ monetary penalty,
which leads one to draw the inference that it rexeciof the view that
this variation was to be characterised as a demtufdr damages that the
Respondent was likely to suffer. This was deggiference to a
quantification by Coffey that the larger fragmergpresented about 5%
of the materials excavated

(vi)  On 22 June 2005, it was evident that the Respondasitalso not satisfied

with the Superintendent’s determination becausk patties were invited
to dispute the Superintendent’s determination anthis time | find that
thedie was casin that the Superintendent was not going to chaisge
valuation

193. With regards to the rate applied to this deemedhtran regarding

oversize material, | find that this rate was agilie because the Claimant did
not take issue with this approach, and it was st t the Respondent in
having fill material placed on the project. Théuaion of a variation
according to Clause 36.4(a) is initially done ic@cdancewith unit rates
included in the ..Provisional Schedules..if in @ods the Superintendent
considers is applicablel find that this rate was applicable to this twor

194. | also find that, without any controverting matéfram the Claimant

that the Respondent had a contractual right tceande variation under Clause
29.4 as this is the thrust of that section, pradiderises out of a direction by
the Superintendent that states that the Respoetiated to accept the
material. | find that JI1.51.1 at 4) on balanceas$iass this direction. What
troubles the Claimant is that it says there ishasis for such a reduction
because of Coffey’s certifications and approvaisl Bhave to deal with this
issue.

195. | have found that the Superintendent had not reddgivalued this

negative variation, which therefore puts the onusne to do so.

196. | do not have the benefit of observations and thmty of the project,

so | have to rely on the facts established fronmtlagerial and inferences | can
safely draw from them. | have carried out thislgsia from consideration of
the material and have earlier accepted that tise266n1 of defective material
in the project.
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197. In valuing this variation | can utilise $19.5%as | have found that
this is the appropriate rate. This valuation 25&$19.52/m = -$4997.12 is
made under the valuation Clause 36.4 of the cantrac

198. | have made this valuation under the contract@sesned variation
under Clause 29.2, and so this valuation compdmesibeen calculated under
the contract thereby complying with s14(1)(a).

199. | need to consider whether there should be a valuanhder
s14(1)(b)(iv) for the estimated cost of rectifyidgfective work. Since | have
characterised the oversize valuation as a deenretiga, there is no need to
consider this same issue under the valuation aadeprovision.

200. | am prepared to accept the Respondent’s calcalatithe payment
schedule regarding the return of 2.5% retentiorPfantion A, as now due to
the Claimant. | note that the Claimant had notudéet retention in the
payment claim, but in the two Progress Certificdtesd 6 in the material, the
Superintendent had deducted retention, so | assei@etion is to be
deducted, without any contrary material that tiveeee bank guarantees or
other security

201. | deducted the unused PC item of lime stabilisatibf$4135.78 in
Portion B as well as the deemed variation of -$4.,99
202. | have not been provided with Progress Certifiddde 5 to determine

the previous amounts certified/and/or paid to d#&tecordingly | have

referred to the payment schedule for the contratissfor each Portion, which
agreed with the figures in the payment claim armahtimade adjustments, if not
already taken into account for the variations agjteedate, together with these
variation calculations from which | deducted theoaimts paid to date to
determine theadjudicated amount There was a discrepancy in the amount
paid to date under Portion B. The Claimant asdett@as $1,108,343.39 and
the Respondent asserted it was $1,102,573.53vel taien the Respondent’s
figure because this was the Certified amount, prnedly from Progress
certificate No.5

Outstanding submissions of the parties not yet sp#ically canvassed

203. In order to adhere to the principles of naturalipgs| specifically refer
to submissions that | believe were not specificalyersed in my findings, so
that it clear that they have been considered by me
Claimant’s submissions

204. In relation to submission 25, | find that the Claimh has not sought
clarification of this discrepancy as provided iauge 8.1 of the GCC, as
submitted by the Respondent, and until such tintliass done, it is unable to
assert the correct interpretation of the word “disien”.

205. In relation to submission 28, regarding Coffey dioécting the
Claimant regarding fill material outside specifioat | prefer Mr McMahon’s
statement that CAB was advised by Coffey of nonfaaning fill, which he
said was used in on structural building areasthéamore, Mr McMahon said
that the Claimant was instructed by Coffey to removersize rocks.

206. In relation to submission 29, | found that the matelid not have to
be less than 75mm rendering this submission iragiev
207. In relation to submission 30d, | repeat my findingelation to

“dimension” and find that the Claimant has not aaghed the Superintendent
for its determination.
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Respondent’'s submissions

208. In relation to submission (a) | have found that $uperintendent had
not followed the contractual procedure for the oeasoutlined.
2009. In relation to submission (b) | consider it irreden as to whether the

Claimant should have issued a Notice of Disputke Tlaimant has the right
to invoke the Act to seek an adjudicated amourddidition to its other rights.
210. In relation to submission 27, | make no finding@svhether a
stockpile was requested to be moved or not. | iewed some oversize
material existed and have valued that as a deear&ition
211. In relation to submission 30 | mad no finding onetiter the
Respondent had made varying claims in relationlltsize, as such claims, if
any, were subsumed by the Superintendent’s directoappropriate fill size
212. In relation to submission 32, although | did notma finding on this
matter, it appeared that the Claimant had misinétep the Superintendent’s
comments in JI.45.1 2a) as suggesting that therBigedent was making a
determination outside the provisions of the confraben in fact, as correctly
stated by the Respondent, the Superintendent wasynadluding to the fact
that it was not a party to the contract, and tleeee€ould not be construed to
have breached the contract as asserted by the &iaimits dispute letter.
213. In relation to submission 41, it is not clear whinie submission takes
the respondent. | have found that Coffey had dttitat the variations were
minor, but have not taken into account their comsia@bout what trenching
contractors should anticipate because it relatesstees outside this contract.

The adjudicated amount

214. | provide a calculation below of how théjudicated amount of
$93,787.75s calculated in order to assist the parties.

PORTION A
Original contact sum $460,149.99
Revised contract sum $468,603.33
Value work completed $468,603.33
Less retention 2.5% on $460,149.99 ($11,503.70) 7999.63
Less paid to date ($445,595.93 $11503.70
Plus GST $1,150.37
AMOUNT NOW DUE PORTION A $12,654.07
PORTION B
Value of work performed under payment $1,214,226.75
schedule
Less deductions

e« PQItem 3.3.1 lime ($4137.78)

« Deemed variation for oversize fill ($4,997.12)

« Retention 2.5% of Revised Contract | ($28,760.43) $1,176,331.42

Sum of $1,150,417.31
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Less paid to date ($1,102,573.5373,757.89
Plus GST $7,375.79
AMOUNT NOW DUE PORTION B $81,133.68
ADJUDICATED AMOUNT $93,787.75
215. Accordingly, the adjudicated amount$83,787.75

Due date for payment

216. | must have regard to s15(1)(a) of the Act, becdéluseontract makes
provision about the due date for payment. Ther®imaterial to suggest that
the contract was subject to a pay when paid clagsefind that it does not
contravene s16 of the Act. There is no materigliggest this was a
construction management trade contract under séTheBSAA, and | have
already found that it was not a commercial buildbogtract so that s67U and
s67W of the BSAA do not apply.

217. Progress payments (under clause 37.2 of the G@&Jeguired to be
made 7 days after receipt of a progress certificiitee Superintendent has to
issue a progress certificate within 14 days of ipga# the progress claim.
ltem 28 of Part to the GCC provides that the pregieaim is to be on the 21
day of each month. However, | have found thafpdnament claim was
delivered on 28 June 2005, and | have no materisligggest that the Claimant
had sent Progress Claim No.6 any earlier. | itifat the Progress claim was
only sent under cover of the payment claim. Acoaly, in relation to this
particular progress claim which | find was received28 June 2005, |
calculate that the progress certificate had toeidgul2 July 2005 (14 calendar
days after receipt of the progress claim). Thisamsethat the due date for
payment for this claim is 19 July 2005 (7 daysraféeeipt of the Progress
certificate.

218. | find that the due date for payment is 19 July 208.
Rate of interest

2109. | have already found that the payment claim issutiject to the
provisions of Part 4A of the BSAA. This means thbb(2) of the Act applies
to determine the rate of interest payable on thgaiwghamount of the progress
payment. | find that Item 30 of Annexure Part Alte GCC provides a
contractual rate of interest of 2% per annum. $A8({ theSupreme Court Act
1995refers to the rate of interest as prescribed guRdion and currently
Regulation 4 has fixed interest at 10% per annukecordingly, | find that
the 10% interest is the greater rate, and | fingliththe applicable interest to
apply to the adjudication

220. | find the rate of interest is 10% simple interestpayable on the
adjudication amount.
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Adjudicator’s fees

221. The Claimant has obtained substantially what inodal (80.5%) and |
have a discretion to decide who is liable to payfegs. | am entitled to
deviate from the default provision contained in(83®f the Act by exercising
my discretion. However, in my view costs shoulliofe the event, because
the Claimant has substantially succeeded in thedazdjtion.

222. Accordingly, | decide that the Respondent is ligbl@ay my fees
under s35(3) of the Act.

Decision summary
223. For the reasons set out above, | have decidedhbatdjudicated
amount in respect of the Adjudication applicatiabedi 25 July 2005 is
$93,787.75including GST), the date on which the amount bexaayable is
19 July 2005 and the applicable rate of interest payabli®0% simple

interest. In addition, | have decided that thef®eslent is liable to pay my
fees.

Chris Lenz — Adjudicator

Signed

22 August 2005
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